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ANNOTATIONS

ANNOTATIONS

CONSTITUTION OF THE STATE OF NEBRASKA

Article I, sec. 11.

In order to sustain a claim of ineffective assistance of counsel as a violation of the Sixth Amendment to the U.S.
Constitution and this provision, a defendant must show that (1) counsel’s performance was deficient and (2) such
deficient performance prejudiced the defendant, that is, demonstrate a reasonable probability that but for counsel’s
deficient performance, the result of the proceeding would have been different. State v. Cardona, 10 Neb. App. 815,
639 N.W.2d 653 (2002).

Article VIII, sec. 1.

This provision requires uniform and proportionate assessment within the class of agricultural land; agricultural
land is then divided into “categories” such as irrigated cropland, dry cropland, and grassland. Schmidt v. Thayer
Cty. Bd. of Equal., 10 Neb. App. 10, 624 N.W.2d 63 (2001).

STATUTES OF THE STATE OF NEBRASKA

14-548.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as on appeal from a county board, and under sections 25-
1901 through 25-1908, that means appeal is taken by petition in error and the review is solely of the record made
before the tribunal whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App.
330, 630 N.W.2d 680 (2001).

14-813.

An appeal from a special assessment by a metropolitan-class city taken as specified in this section means that
proceedings from a district court shall be the same as on appeal from a county board, and under sections 25-1901
through 25-1908, that means appeal is taken by petition in error and the review is solely of the record made before

the tribunal whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630
N.W.2d 680 (2001).

16-117.

The character of a segment of an interstate highway sought to be annexed by a city of the first class is
determined by the characteristic of the land immediately adjacent to the segment sought to be annexed. Adam v.
City of Hastings, 12 Neb. App. 98, 668 N.W.2d 272 (2003).

16-118.

The character of a segment of an interstate highway sought to be annexed by a city of the first class is
determined by the characteristic of the land immediately adjacent to the segment sought to be annexed. Adam v.
City of Hastings, 12 Neb. App. 98, 668 N.W.2d 272 (2003).

23-135.

All claims arising ex contractu against a county must be filed with the county clerk within 90 days. Shaul v.
Brenner, 10 Neb. App. 732, 637 N.W.2d 362 (2001).

23-168.03.

A board of supervisors is an administrative agency within the meaning of this section. Niewohner v. Antelope
Cty. Bd. of Adjustment, 12 Neb. App. 132, 668 N.W.2d 258 (2003).
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25-217.

This section does not allow Nebraska courts to extend the time for service of process, even in a case in which
the wrong defendant was served within the 6-month grace period after filing a petition, because it is a self-
executing statute which deprives a lower court of jurisdiction to take any further action in the case once the 6
months has run. Smeal v. Olson, 10 Neb. App. 702, 636 N.W.2d 636 (2001).

25-222.

In considering whether the discovery exception to the professional negligence statute of limitations applies, a
court may consider the complexity of the documents and whether representations as to the contents of the
documents were made in determining whether the case presents a factual question to be determined by the trier of
fact. In-Line Suspension v. Weinberg & Weinberg, 12 Neb.App. 908, 687 N.W.2d 418 (2004).

A suit filed against an abstractor was time barred under this section because it was not filed within 1 year of
discovery and because it was filed more than 10 years after the omission upon which the claim was based. Cooper
v. Paap, 10 Neb. App. 243, 634 N.W.2d 266 (2001).

Abstractors are professionals for the purposes of this section. Cooper v. Paap, 10 Neb. App. 243, 634 N.W.2d
266 (2001).

25-328.

The interest required as a prerequisite to intervention under this section is a direct and legal interest of such
character that the intervenor will lose or gain by the direct operation and legal effect of the judgment which may
be rendered in the action. In re Interest of Jamie P., 12 Neb. App. 261, 670 N.W.2d 814 (2003).

25-505.01.

Personal service at work rather than at home, despite the designation on the praecipe of where service should be
effected, is nonetheless valid service. Hatcher v. McShane, 12 Neb. App. 239, 670 N.W.2d 638 (2003).

25-1028.

A notice did not inform the garnishee that if it failed to appear, default judgment would be taken against it. Lee
Sapp Leasing v. Ciao Caffe & Espresso, Inc., 10 Neb. App. 948, 640 N.W.2d 677 (2002).

25-1030.01.

A notice of hearing for the determination of garnishee liability was given as required by this section where the
county court entered an order setting the hearing on garnishee liability and requiring “due service” of the order on
the parties, and notice of hearing as originally set and notice of continued hearing were sent to same address as the
initial summons and garnishment interrogatories. General Serv. Bureau v. Moller, 12 Neb. App. 288, 672 N.W.2d
41 (2003).

This section does not require that notice of a garnishee liability hearing be given in a manner consistent with
service of process on corporations. General Serv. Bureau v. Moller, 12 Neb. App. 288, 672 N.W.2d 41 (2003).

25-1030.02.

A garnishee is not liable to the plaintiff unless the judgment debtor had a right of action against the garnishee.
Lee Sapp Leasing v. Ciao Caffe & Espresso, Inc., 10 Neb. App. 948, 640 N.W.2d 677 (2002).

25-1142.

Summary judgment is not a trial within the meaning of this section. Vesely v. National Travelers Life Co., 12
Neb. App. 622, 682 N.W.2d 713 (2004).

25-1148.

An application for a continuance must be in writing and supported by an affidavit which contains factual
allegations demonstrating good cause or sufficient reason necessitating postponement of the proceedings. In re
Interest of Azia B., 10 Neb. App. 124, 626 N.W.2d 602 (2001).

Failure to comply with this section is relevant as to whether the trial court abused its discretion. In re Interest of
Azia B., 10 Neb. App. 124, 626 N.W.2d 602 (2001).
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25-1301.

The two ministerial requirements for a final judgment are (1) a rendition of the judgment, defined as the act of
the court or a judge thereof in making and signing a written notation of the relief granted or denied in an action,
and (2) an “entry” of a final order, occurring when the clerk of the court places the file stamp and date upon the
judgment. State v. Brown, 12 Neb. App. 940, 687 N.W.2d 203 (2004).

A trial docket note entered by the court was not a judgment. Lee Sapp Leasing v. Ciao Caffe & Espresso, Inc.,
10 Neb. App. 948, 640 N.W.2d 677 (2002).

Any action purporting to be a judgment, decree, or final order must be rendered and entered to be valid, as
provided by this section. Murray Constr. Servs. v. Meco-Henne Contracting, 10 Neb. App. 316, 633 N.W.2d 915
(2001).

25-1315.

Where multiple causes of action or multiple parties are involved, the trial court must both enter a final order
pursuant to section 25-1902 and make an express determination that there is no just reason for delay and expressly
direct the entry of judgment to make appealable an order adjudicating fewer than all claims or the rights and
liabilities of fewer than all parties. Pioneer Chem. Co. v. City of North Platte, 12 Neb. App. 720, 685 N.W.2d 505
(2004).

Subsection (1) of this section is implicated only where multiple causes of action are presented or multiple
parties are involved and a final judgment is entered as to one of the parties or causes of action. Parker v. Parker, 10
Neb. App. 658, 636 N.W.2d 385 (2001).

25-1334.

Under the terms of this section, affidavits offered for the truth of a particular fact (1) shall be made on personal
knowledge, (2) shall set forth such facts as would be admissible into evidence, and (3) shall show affirmatively
that the affiant is competent to testify to the matters stated therein. Richards v. Meeske, 12 Neb. App. 406, 675
N.W.2d 707 (2004).

25-1901.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1902.

Where multiple causes of action or multiple parties are involved, the trial court must both enter a final order
pursuant to this section and make an express determination that there is no just reason for delay and expressly
direct the entry of judgment to make appealable an order adjudicating fewer than all claims or the rights and
liabilities of fewer than all parties. Pioneer Chem. Co. v. City of North Platte, 12 Neb. App. 720, 685 N.W.2d 505
(2004).

The three types of final orders which may be reviewed on appeal under this section are (1) an order which
affects a substantial right in an action and which determines the action and prevents a judgment, (2) an order
affecting a substantial right made during a special proceeding, and (3) an order affecting a substantial right made
on summary application in an action after a judgment is rendered. Jacobson v. Jacobson, 10 Neb. App. 622, 635
N.W.2d 272 (2001).

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

An order adjudicating an individual as a mentally ill dangerous person pursuant to section 71-908 and ordering
that person retained for an indeterminate amount of time is an order affecting a substantial right in a special
proceeding from which an appeal may be taken. In re Interest of Saville, 10 Neb. App. 194, 626 N.W.2d 644
(2001).

25-1903.
An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means

that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
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whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1904.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1905.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1906.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1907.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1908.

An appeal from a special assessment by a metropolitan-class city taken as specified in section 14-813 means
that proceedings from a district court shall be the same as an appeal from a county board, and under this section,
that means appeal is taken by petition in error and the review is solely of the record made before the tribunal
whose action is being reviewed. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-1912.

A notice of appeal filed before the trial court announces its “decision or final order” under subsection (2) of this
section in final determination of an issue of costs cannot relate forward. J & H Swine, 12 Neb. App. 885, 687
N.W.2d 9 (2004).

Subsection (2) of this section was not intended to validate anticipatory notices of appeal filed prior to the
announcement of a final judgment. J & H Swine, 12 Neb. App. 885, 687 N.W.2d 9 (2004).

Since a poverty affidavit which is substituted for the docket fee must be filed within the time and in the manner
required for filing the docket fee in subsection (2) of this section, a poverty affidavit filed or deposited after the
announcement of a decision or final order but before entry of the judgment, decree, or final order shall be treated
as filed or deposited after the entry of the judgment, decree, or final order and on the date of entry of the judgment,
decree, or final order. State v. Billups, 10 Neb. App. 424, 632 N.W.2d 375 (2001).

Where there is no trial, a pleading entitled “Motion for New Trial” is not properly considered as a motion for
new trial and does not toll the running of the statutory time for filing an appeal from a trial court’s order, but is
only a motion to reconsider. Jackson v. Board of Equal. of City of Omaha, 10 Neb. App. 330, 630 N.W.2d 680
(2001).

25-2001.

The plain language of this section limits the operation of subsection (3) to nunc pro tunc orders as they existed
under prior case law; that is, a nunc pro tunc order operates to correct a clerical error or a scrivener’s error, not to
change or revise a judgment or order, or set aside a judgment actually rendered, or to render an order different
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from the one actually rendered, even if such order was not the order intended. In re Interest of Antone C. et al., 12
Neb. App. 466, 677 N.W.2d 190 (2004).

25-21,219.

The forcible entry and detainer statutes and the general stipulations for forfeiture in a lease are considered in
equity for securing the rent, and not for forfeiting the lease, when the tenant acts in good faith and pays promptly
on demand. McCombs Realty v. Western Auto Supply Co., 10 Neb. App. 962, 641 N.W.2d 77 (2002).

25-21,221.

The 3-day notice or “notice to quit” is necessary to obtaining an order of restitution in a forcible entry and
detainer action. I.P. Homeowners v. Morrow, 12 Neb.App. 119, 668 N.W.2d 515 (2003).

25-21,271.

The mere fact that a petitioner is an inmate is not a substantial reason for denying a petition for name change. In
re Change of Name of Picollo, 12 Neb. App. 174, 668 N.W.2d 712 (2003).

When considering a petition for name change, a district court must make findings sufficiently definitive that if
an appeal is taken, the appellate court can determine whether or not the request for a name change was arbitrarily
denied. In re Change of Name of Picollo, 12 Neb. App. 174, 668 N.W.2d 712 (2003).

25-2301.02.

A court is not required to conduct a hearing before denying an application to proceed in forma pauperis if the
court has objected to the application on its own motion on the ground that the legal positions asserted therein are
frivolous or malicious, and if the court provides a written statement of its reasons, findings, and conclusions for
denying the application to proceed in forma pauperis. Moore v. Nebraska Bd. of Parole, 12 Neb. App. 525, 679
N.W.2d 427 (2004).

This section supersedes the requirement set forth in Flora v. Escudero, 247 Neb. 260, 526 N.W.2d 643 (1995),
that a court provide a hearing before denying any application to proceed in forma pauperis. Moore v. Nebraska Bd.
of Parole, 12 Neb. App. 525, 679 N.W.2d 427 (2004).

25-2728.

The docket fee requirement contained in section 25-2729 necessarily applies to appeal brought by a prosecuting
attorney pursuant to sections 29-824 to 29-826, because this section does not expressly exclude sections 29-824 to
29-826 from the application of section 25-2729. State v. McArthur, 12 Neb. App. 657, 685 N.W.2d 733 (2004).

25-2729.

The docket fee requirement contained in this section necessarily applies to appeals brought by a prosecuting
attorney pursuant to sections 29-824 to 29-826, because section 25-2728 does not expressly exclude sections 29-
824 to 29-826 from the application of this section. State v. McArthur, 12 Neb. App. 657, 685 N.W.2d 733 (2004).

Where the State is appealing an order of a county court granting a motion for the return of seized property or to
suppress evidence pursuant to sections 29-824 to 29-826, the State must comply with the standard procedures for
appeal as provided in this section, as well as with the requirements specified within sections 29-824 to 29-826;
failure to do so deprives the district court of subject matter jurisdiction to review the order. State v. McArthur, 12
Neb. App. 657, 685 N.W.2d 733 (2004).

25-2807.

Filing a notice of appeal falls within the “on appeal” language in this section, and consequently, an attorney
may sign a notice of appeal on behalf of a party appealing from a small claims court decision. Hayes v.
Applegarth, 10 Neb. App. 351, 631 N.W.2d 547 (2001).

27-403.

Even if statements made by the declarant while sleeping were relevant, their prejudicial nature outweighed their
probative value. In re Interest of Jamie P., 12 Neb. App. 261, 670 N.W.2d 814 (2003).
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27-404.

Prior conduct which is inextricably intertwined with the charged crime is not considered extrinsic evidence of
other crimes or bad acts and is not rendered inadmissable by this section. State v. Powers, 10 Neb. App. 256, 634
N.W.2d 1 (2001).

27-605.

Although the defendant did not object to the judge’s comments, the timely objection requirement was
inapplicable because the trial judge had assumed the role of a witness. Krusemark v. Thurston Cty. Bd. of Equal.,
10 Neb. App. 35, 624 N.W.2d 328 (2001).

27-614.

Pursuant to subsection (1) of this section, a trial court must act impartially and not prejudicially in exercising
the discretionary power given to judges under this section to call and to interrogate witnesses. Gernstein v. Allen,
10 Neb. App. 214, 630 N.W.2d 672 (2001).

27-801.

Pursuant to subsection (4) of this section, the Nebraska rules of evidence provide that a statement is not hearsay
if the statement is offered against a party and is a statement by a coconspirator of a party during the course and in
furtherance of the conspiracy. State v. Conn, 12 Neb. App. 635, 685 NW.2d 357 (2004).

27-803.

Under the circumstances surrounding alleged statements made by the declarant while sleeping, the statements,
as testified to by the declarant’s sibling, were not excited utterances admissible under subsection (1) of this section
and did not contain sufficient indicia of reliability to be admissible under subsection (23) of this section. In re
Interest of Jamie P., 12 Neb. App.261, 670 N.W.2d 814 (2003).

Pursuant to subsection (17) of this section, a videotape may be admissible pursuant to the learned treatise
exception to the hearsay rule provided that sufficient foundation is laid for its admission. Hill v. Hill, 10 Neb.
App. 570, 634 N.W.2d 811 (2001).

Pursuant to the language of Nebraska’s learned treatise exception to the hearsay rule, a learned treatise is only
admissible in conjunction with testimony by an expert witness. Hill v. Hill, 10 Neb. App. 570, 634 N.W.2d 811
(2001).

27-901.

A document is authenticated when evidence is presented that is sufficient to support a finding that the matter in
question is what its proponent claims. State v. Taylor, 12 Neb. App. 58, 666 N.W.2d 753 (2003).

28-204.

When a jury is the fact finder in a case involving accessory to a felony charges, the jury should be instructed so
as to ensure that the underlying offense of the principal is specifically determined. State v. Romo, 12 Neb. App.
472, 676 N.W.2d 737 (2004).

A person must have reliable knowledge of the principal’s identity to be guilty as an accessory under this section.
Merely reporting false information about a crime without knowledge of the principal’s identity constitutes the
misdemeanor of false reporting, as defined by section 28-907. State v. Anderson, 10 Neb. App. 163, 626 N.W.2d
627 (2001).

28-305.
Manslaughter is a killing done upon a sudden quarrel, a legally recognized and sufficient provocation, which
causes a reasonable person to lose normal self-control. State v. Butler, 10 Neb. App. 537, 634 N.W.2d 46 (2001).
The analysis of provocation which mitigates an intentional killing logically applies to assault cases as well,
given that the core difference between the two crimes is generally whether the victim lives or dies. State v. Butler,
10 Neb. App. 537, 634 N.W.2d 46 (2001).
28-308.

A trier of fact can use common knowledge to determine if the victim has suffered serious bodily injury. In re
Interest of Janet J., 12 Neb. App. 42, 666 N.W.2d 741 (2003).
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28-311.01.

The pointing of a gun can be a “threat to commit a crime of violence” pursuant to this section; however, the
pointing of a gun in self-defense is necessarily less serious than when no issue of self-defense is involved. State v.
Oldenburg, 10 Neb. App. 104, 628 N.W.2d 278 (2001).

28-401.

Aiding and abetting possession is a lesser-included offense of aiding and abetting distribution. State v.
McKimmey, 10 Neb. App. 595, 634 N.W.2d 817 (2001).

28-441.

Possession of drug paraphernalia is an infraction. State v. Petersen, 12 Neb. App. 445, 676 N.W.2d 65 (2004).

28-703.

For purposes of the incest statute, a “minor” is defined as a child under the age of 19. State v. Johnson, 12 Neb.
App. 247, 670 N.W.2d 802 (2003).

28-707.

A general finding of guilt under this section would not be a finding of felony assault because it is possible to
commit the crime of child abuse by means other than by felony assault. In re Interest of Janet J., 12 Neb. App. 42,
666 N.W.2d 741 (2003).

28-905.

An attempt to arrest is an essential element of the offense of fleeing in a motor vehicle to avoid arrest, but proof
that the defendant actually committed the law violation for which the arrest was attempted is not required. State v.
Carman, 10 Neb. App. 373, 631 N.W.2d 531 (2001).

28-907.

A person must have reliable knowledge of the principal’s identity to be guilty as an accessory under section 28-
204. Merely reporting false information about a crime without knowledge of the principal’s identity constitutes the
misdemeanor of false reporting, as defined by this section. State v. Anderson, 10 Neb. App. 163, 626 N.W.2d 627
(2001).

28-1201.

A firearm does not have to be operable in order for the defendant to be guilty of use of a deadly weapon to
commit a felony. State v. Clark, 10 Neb. App. 758, 637 N.W.2d 671 (2002).

The evidence was sufficient to support a conviction for use of a deadly weapon to commit a felony, even though
a crime laboratory report indicated that the defendant’s handgun was inoperable. The evidence indicated that the
defendant used a weapon designed to expel a projectile, as the report stated that the handgun was a semiautomatic
pistol with a matching magazine. State v. Clark, 10 Neb. App. 758, 637 N.W.2d 671 (2002).

28-1205.

A firearm does not have to be operable in order for the defendant to be guilty of use of a deadly weapon to
commit a felony. State v. Clark, 10 Neb. App. 758, 637 NW.2d 671 (2002).

The evidence was sufficient to support a conviction for use of a deadly weapon to commit a felony, even though
a crime laboratory report indicated that the defendant’s handgun was inoperable. The evidence indicated that the
defendant used a weapon designed to expel a projectile, as the report stated that the handgun was a semiautomatic
pistol with a matching magazine. State v. Clark, 10 Neb. App. 758, 637 N.W.2d 671 (2002).

28-1409.

Pursuant to subsection (4)(a) of this section, to deprive a defendant of the defense of self-defense, the
defendant’s provocation must be with the intent that the defendant will then cause death or serious bodily injury to
the one that the defendant provoked, and it must all occur in the same encounter. State v. Butler, 10 Neb. App. 537,
634 N.W.2d 46 (2001).
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The use of deadly force is justifiable when the actor believes that such force is necessary to protect himself or
herself against death or serious bodily harm unless the actor knows that he or she can avoid the necessity of using
such force with complete safety by retreating. Newton v. Huffman, 10 Neb. App. 390, 632 N.W.2d 344 (2001).

28-1439.01.

Searches of the cooperating individual performed by citizens, trained by law enforcement officials and working
as agents of law enforcement, along with other evidence, were valid to establish corroboration of the cooperating
individual’s testimony as required by this section. State v. Kuta, 12 Neb. App. 847, 686 N.W.2d 374 (2004).

29-116.

A defendant’s successful motion in the district court to suppress evidence is not finally granted or determined,
unless there is no appeal, until a judge of the Court of Appeals has decided the matter under this section. The time
from the defendant’s filing of such motion until final determination is excluded in the speedy trial calculation.
State v. Hayes, 10 Neb. App. 833, 639 N.W.2d 418 (2002).

29-205.

A law enforcement officer investigating a crime has the authority to detain a suspect with an outstanding arrest
warrant outside the law enforcement officer’s primary jurisdiction. State v. Hill, 12 Neb. App. 492, 677 N.W.2d
525 (2004).

29-404.02.

A law enforcement officer may make a lawful arrest without a warrant if there exists a reasonable or probable
cause that a person has committed a misdemeanor in the officer’s presence. Newton v. Huffman, 10 Neb. App.
390, 632 N.W.2d 344 (2001).

29-404.03.

The totality of the circumstances, including a suspect’s attempt to flee from a police officer, established
reasonable or probable cause that the suspect was driving while his driver’s license was still under suspension,
which was a misdemeanor; thus, the officer had probable cause to arrest the suspect. Newton v. Huffman, 10 Neb.
App. 390, 632 N.W.2d 344 (2001).

29-427.

Any peace officer having grounds for making an arrest may take the accused into custody or, already having
done so, detain him further when the accused fails to identify himself satisfactorily or refuses to sign the citation or
when the officer has reasonable grounds to believe that such action is necessary in order to carry out legitimate
investigative functions. State v. Petersen, 12 Neb. App. 445, 676 N.W.2d 65 (2004).

Except as provided in this section, for any offense classified as an infraction, a citation shall be issued in lieu of
arrest or continued custody. State v. Petersen, 12 Neb. App. 445, 676 N.W.2d 65 (2004).

29-435.

Except as provided in section 29-427, for any offense classified as an infraction, a citation shall be issued in lieu
of arrest or continued custody. State v. Petersen, 12 Neb. App. 445, 676 N.W.2d 65 (2004).

29-741.

Breaking the terms of bail, probation, or parole is a basis for extradition under this section. State ex rel. Borrink
v. State, 10 Neb. App. 293, 634 N.W.2d 18 (2001).

29-824.

The docket fee requirement contained in section 25-2729 necessarily applies to appeal brought by a prosecuting
attorney pursuant to this section and sections 29-825 and 29-826, because section 25-2728 does not expressly
exclude this section and sections 29-825 and 29-826 from the application of section 25-2729. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

Where the State is appealing an order of a county court granting a motion for the return of seized property or to
suppress evidence pursuant to sections 29-824 to 29-826, the State must comply with the standard procedures for
appeal as provided in section 25-2729, as well as with the requirements specified within sections 29-824 to 29-
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826; failure to do so deprives the district court of subject matter jurisdiction to review the order. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

29-825.

The docket fee requirement contained in section 25-2729 necessarily applies to appeal brought by a prosecuting
attorney pursuant to this section and sections 29-824 and 29-826, because section 25-2728 does not expressly
exclude this section and sections 29-824 and 29-826 from the application of section 25-2729. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

Where the State is appealing an order of a county court granting a motion for the return of seized property or to
suppress evidence pursuant to sections 29-824 to 29-826, the State must comply with the standard procedures for
appeal as provided in section 25-2729, as well as with the requirements specified within sections 29-824 to 29-
826; failure to do so deprives the district court of subject matter jurisdiction to review the order. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

29-826.

The docket fee requirement contained in section 25-2729 necessarily applies to appeal brought by a prosecuting
attorney pursuant to this section and sections 29-824 and 29-825, because section 25-2728 does not expressly
exclude this section and sections 29-824 and 29-825 from the application of section 25-2729. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

Where a county court fails to fix a time in which the State may appeal under this section, the State must file its
notice of intention to seek review of the county court’s order within 10 days; failure to do so deprives the district
court of subject matter jurisdiction to hear the State’s appeal. State v. McArthur, 12 Neb. App. 657, 685 N.W.2d
733 (2004).

Where the State is appealing an order of a county court granting a motion for the return of seized property or to
suppress evidence pursuant to sections 29-824 to 29-826, the State must comply with the standard procedures for
appeal as provided in section 25-2729, as well as with the requirements specified within sections 29-824 to 29-
826; failure to do so deprives the district court of subject matter jurisdiction to review the order. State v. McArthur,
12 Neb. App. 657, 685 N.W.2d 733 (2004).

29-1207.

Nebraska case law and the plain language of this section make it clear that the 6-month speedy trial period
begins to run upon the filing of the information in district court. The time during which an underlying complaint is
pending in county court before the defendant is bound over to district court is not counted. State v. Timmerman, 12
Neb. App. 934, 687 N.W.2d 24 (2004).

Where misdemeanor counts are filed with felony counts and it is clear that the State intends to try the
misdemeanor and felony offenses together, the time that the misdemeanors and felonies were pending in county
court is not tacked on for speedy trial purposes. State v. Timmerman, 12 Neb. App. 934, 687 N.W.2d 24 (2004).

The 6-month timeframe provided by this section is a useful standard for assessing whether the length of the
delay under the Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 1282, 33 L. Ed. 2d 101 (1972), speedy trial test is
unreasonable under the Constitutions, both state and federal. State v. Robinson, 12 Neb. App. 897, 687 N.W.2d 15
(2004).

A defendant’s successful motion in the district court to suppress evidence is not finally granted or determined,
unless there is no appeal, until a judge of the Court of Appeals has decided the matter under section 29-116. The
time from the defendant’s filing of such a motion until final determination is excluded in the speedy trial
calculation. State v. Hayes, 10 Neb. App. 833, 639 N.W.2d 418 (2002).

29-1208.

Two counts of an amended information, which were the same as counts found in the original information, were
required to be dismissed under this section, but a new count was not affected, because 6 months had not passed
since that charge had been filed. State v. Thompson, 10 Neb. App. 69, 624 N.W.2d 657 (2001).

29-2221.

Generally, one deemed to be a habitual criminal shall be punished by imprisonment for a mandatory minimum
term of 10 years and a maximum term of not more than 60 years upon each conviction for a felony committed
subsequent to the prior convictions used as the basis for the habitual criminal charge. State v. Taylor, 12 Neb. App.
58, 666 N.W.2d 753 (2003).

Under subsection (1) of this section, a defendant convicted of a felony may be deemed a habitual criminal if the
defendant has been (1) twice previously convicted of a crime, (2) sentenced, and (3) committed to prison for terms
of not less than 1 year each. State v. Taylor, 12 Neb. App. 58, 666 N.W.2d 753 (2003).
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29-2222.

This section is a “statutory recipe” for proving former judgments and commitments for habitual criminal
purposes and the Legislature has expressly provided that a duly authenticated copy of the former judgment and
commitment is competent and prima facie evidence thereof. State v. Taylor, 12 Neb. App. 58, 666 N.W.2d 753
(2003).

29-2261.

The mandated presentence investigation is not required before a felony sentencing when it is “impractical” or
when the defendant waives the right to a presentence investigation. State v. Kellogg, 10 Neb. App. 557, 633
N.W.2d 916 (2001).

29-2280.

This section vests trial courts with the authority to order restitution for actual damages sustained by the victim
of a crime for which a defendant is convicted. State v. Hosack, 12 Neb. App. 168, 668 N.W.2d 707 (2003).

29-2281.

Before restitution can be properly ordered, the trial court must consider (1) whether restitution should be
ordered, (2) the amount of actual damages sustained by the victim of a crime, and (3) the amount of restitution a
criminal defendant is capable of paying. State v. Hosack, 12 Neb. App. 168, 668 N.W.2d 707 (2003).

29-3001.

For postconviction relief to be granted under this section, the defendant must allege facts which, if proved,
constitute a denial or violation of his or her rights under the U.S. or Nebraska Constitution. State v. Davlin, 10
Neb. App. 866, 639 N.W.2d 168 (2002).

29-3805.

Good cause existed to continue a trial that charged a prisoner, who was incarcerated on an unrelated offense,
with making terroristic threats against a juvenile court judge, beyond the 180-day time limit in this section setting
forth requirements for when the untried charges were to be brought to trial. The day after the pretrial conference
setting the trial date, the juvenile court judge informed the State he would be unavailable for trial on that date, and
the State came forward as soon as possible after the trial was scheduled to inform the court and opposing counsel
about the conflict. State v. Caldwell, 10 Neb. App. 803, 639 N.W.2d 663 (2002).

“Good cause” in intrastate or interstate detainer statutes means a substantial reason; one that affords legal
excuse. State v. Caldwell, 10 Neb. App. 803, 639 N.W.2d 663 (2002).

Good cause in statutory provisions setting forth requirements for disposition of untried cases is something that
must be substantial, but also a factual question dealt with on a case-by-case basis. State v. Caldwell, 10 Neb. App.
803, 639 N.W.2d 663 (2002).

Good cause under statutory provisions setting forth requirements for disposition of untried cases encompasses a
situation where a witness is unavailable. State v. Caldwell, 10 Neb. App. 803, 639 N.W.2d 663 (2002).

Whether good cause exists for extending the time limit in this section, setting forth when untried charges are
brought to trial, is a subjective, factual question within the discretion of the trial court. State v. Caldwell, 10 Neb.
App. 803, 639 N.W.2d 663 (2002).

30-2470.

The personal representative of a decedent’s estate, not its beneficiary, has standing to seck to set aside a
decedent’s inter vivos transfer of bonds. Hampshire v. Powell, 10 Neb. App. 148, 626 N.W.2d 620 (2001).

30-2476.

Generally, a beneficiary has no standing to prosecute a claim for the protection of the estate under subsection
(22) of this section. Hampshire v. Powell, 10 Neb. App. 148, 626 N.W.2d 620 (2001).

30-2647.
A conservator has a duty to provide suitable records of his or her administration under this section, and

therefore, probate courts have the power to enforce compliance with this section in proper situations. In re
Guardianship & Conservatorship of Borowiak, 10 Neb. App. 22, 624 N.W.2d 72 (2001).
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Generally, “suitable records” means those papers and original documents supporting and verifying the
conservator’s accounts, but a more precise definition depends on the case before the court dealing with a request
for compliance with this section. In re Guardianship & Conservatorship of Borowiak, 10 Neb. App. 22, 624
N.W.2d 72 (2001).

The term “suitable records” within this section may include bank statements, canceled checks, deposit slips, and
certificates of deposit. In re Guardianship & Conservatorship of Borowiak, 10 Neb. App. 22, 624 N.W.2d 72
(2001).

34-301.

In determining whether an adverse possessor had exclusive use of the disputed property, it is irrelevant whether
the titleholders communicated their use of the disputed property to the adverse possessor or his or her predecessor
in interest. Madson v. TBT Ltd. Liability Co., 12 Neb. App. 773, 686 N.W.2d 85 (2004).

42-364.

Subsection (5) of this section clearly gives the trial court the authority to order joint custody, even where one of
the parents refuses to consent, if the court holds a hearing and specifically finds that joint custody is in the child’s
best interests. Kay v. Ludwig, 12 Neb. App. 868, 686 N.W.2d 619 (2004).

The best interests of the child are paramount in decisions concerning child visitation modifications. Walters v.
Walters, 12 Neb. App. 340, 673 N.W.2d 585 (2004).

In determining a child’s best interests in custody and visitation matters, factors to be considered include the
relationship of the minor child to each parent; the desires and wishes of the minor child; the general health,
welfare, and social behavior of the minor child; and credible evidence of abuse. Schnell v. Schnell, 12 Neb. App.
321,673 N.W.2d 578 (2003).

43-247.

Pursuant to subsection (6) of section 43-292, termination of parental rights requires a finding that following a
determination that the juvenile is one as described in subsection (3)(a) of this section, reasonable efforts to
preserve and reunify the family if required under section 43-283.01, under the direction of the court, have failed to
correct the conditions leading to the determination. In re Interest of Stacey D. & Shannon D., 12 Neb. App. 707,
684 N.W.2d 594 (2004).

Under subsection (3)(a) of this section, the juvenile court continues to have jurisdiction over adjudicated
children, either until their age of majority or until they become adopted, and until such time, the court has the
authority to enter orders that are in the best interests of the children. In re Interest of Stacey D. & Shannon D., 12
Neb. App. 707, 684 N.W.2d 594 (2004).

Only the county attorney can initiate proceedings in juvenile court under subsections (1) through (4) of this
section. In re Interest of Valentin V., 12 Neb. App. 390, 674 N.W.2d 793 (2004).

Although an ex parte temporary detention order keeping a juvenile’s custody from his or her parent for a short
period of time is not final, an order under section 43-254 and subsection (3)(a) of this section after a hearing which
continues to keep a juvenile’s custody from the parent pending an adjudication hearing is final and thus
appealable. In re Interest of Stephanie H. et al., 10 Neb. App. 908, 639 N.W.2d 668 (2002).

The burden is upon the State to allege and prove in a detention hearing that the juvenile court should not place
children with their other natural parent after the expiration of the first 48 hours of emergency detention under
subsection (4) of section 43-250 during a period of temporary detention pending adjudication spawned by
allegations under subsection (3)(a) of this section against their custodial parent. In re Interest of Stephanie H. et al.,
10 Neb. App. 908, 639 N.W.2d 668 (2002).

The dual purpose of proceedings brought under subsection (3)(a) of this section, to protect the welfare of the
child and to safeguard the parent’s right to properly raise his or her own child, is applicable even though the
allegation is that the child lacks proper parental care by reason of the fault or habits of his or her parent. In re
Interest of Stephanie H. et al., 10 Neb. App. 908, 639 N.W.2d 668 (2002).

43-248.

When a juvenile is taken into temporary custody pursuant to subsection (5) of this section, a peace officer may
conduct a search incident to temporary detention. In re Interest of Jabreco G., 12 Neb. App. 667, 683 N.W.2d 386
(2004).

43-250.

The burden is upon the State to allege and prove in a detention hearing that the juvenile court should not place
children with their other natural parent after the expiration of the first 48 hours of emergency detention under
subsection (4) of this section during a period of temporary detention pending adjudication spawned by allegations
under subsection (3)(a) of section 43-247 against their custodial parent. In re Interest of Stephanie H. et al., 10
Neb. App. 908, 639 N.W.2d 668 (2002).

11 2007 Supplement



ANNOTATIONS

43-254.

Although an ex parte temporary detention order keeping a juvenile’s custody from his or her parent for a short
period of time is not final, an order under this section and subsection (3)(a) of section 43-247 after a hearing which
continues to keep a juvenile’s custody from the parent pending an adjudication hearing is final and thus
appealable. In re Interest of Stephanie H. et al., 10 Neb. App. 908, 639 N.W.2d 668 (2002).

43-272.01.

If the record supports the action, either the trial court or the appellate court can disallow guardian ad litem fees
as too high, without the support of expert testimony. In re Interest of Antone C. et al., 12 Neb. App. 152, 669
N.W.2d 69 (2003).

The touchstone for awarding guardian ad litem fees is reasonableness, both of the necessity of the services
rendered and the fees awarded. In re Interest of Antone C. et al., 12 Neb. App. 152, 669 N.W.2d 69 (2003).

Without something to support a finding that a guardian ad litem’s fact investigation was not proper or not
required, the disallowance of a charge as unreasonable on the ground that the investigation was unnecessary is
questionable. In re Interest of Antone C. et al., 12 Neb. App. 152, 669 N.W.2d 69 (2003).

43-274.

Juvenile court did not err in refusing to allow an intervenor to proceed on the intervenor’s petition where there
was no evidence to establish the county attorney’s consent to the filing of the intervenor’s petition as required by
this section. In re Interest of Jamie P., 12 Neb. App. 261, 670 N.W.2d 814 (2003).

43-279.01.

Burden of proof and standard of proof are interchangeable terms. In re Interest of Jaden H., 10 Neb. App. 87,
625 N.W.2d 218 (2001).

43-283.01.

Pursuant to subsection (6) of section 43-292, termination of parental rights requires a finding that following a
determination that the juvenile is one as described in subsection (3)(a) of section 43-247, reasonable efforts to
preserve and reunify the family if required under this section, under the direction of the court, have failed to
correct the conditions leading to the determination. In re Interest of Stacey D. & Shannon D., 12 Neb. App. 707,
684 N.W.2d 594 (2004).

Pursuant to subsection (4)(b) of this section, clear and convincing evidence that the parent of the juvenile has
committed first or second degree murder of another child of the parent, or has committed voluntary manslaughter
of another child of the parent, excuses the Department of Health and Human Services from the requirement to
make reasonable efforts to reunify the family. In re Interest of Anthony V., 12 Neb. App. 567, 680 N.W.2d 221
(2004).

A finding of “felony child abuse” does not satisfy the requirements of subsection (4)(b)(iv) of this section, and
there is no crime called “felony child abuse” in Nebraska. In re Interest of Janet J., 12 Neb. App. 42, 666 N.W.2d
741 (2003).

Where the State removes a child from the family, this section requires the State to make reasonable efforts to
preserve and reunify the family, and if properly raised, a parent is entitled to a ruling on whether the State has
complied with the legislative mandate of this section. In re Interest of DeWayne G. & Devon G., 10 Neb. App.
177, 625 N.W.2d 849 (2001).

43-291.

Although there may have been no prior juvenile court action, including adjudication, the juvenile court acquires
jurisdiction to terminate parental rights when a motion to terminate parental rights containing the grounds for
termination is filed under subsections (1) through (5) of section 43-292. In re Interest of Brook P. et al., 10 Neb.
App. 577, 634 N.W.2d 290 (2001).

In a hearing on the termination of parental rights without a prior adjudication, where such termination is sought
under subsections (1) through (5) of section 43-292, such proceedings must be accompanied by due process
safeguards, as statutory provisions cannot abrogate constitutional rights. In re Interest of Brook P. et al., 10 Neb.
App. 577, 634 N.W.2d 290 (2001).

43-292.
In order to terminate parental rights, the State must prove by clear and convincing evidence that one of the

statutory grounds enumerated in this section exists and that termination is in the child’s best interests. In re Interest
of Stacey D. & Shannon D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).
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Only one ground for termination under this section need be proved in order to terminate parental rights. In re
Interest of Stacey D. & Shannon D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).

Pursuant to subsection (2) of this section, termination of parental rights requires a finding that a parent has
substantially and continuously or repeatedly neglected and refused to give the juvenile necessary parental care and
protection. In re Interest of Stacey D. & Shannon D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).

Pursuant to subsection (6) of this section, termination of parental rights requires a finding that following a
determination that the juvenile is one as described in subsection (3)(a) of section 43-247, reasonable efforts to
preserve and reunify the family if required under section 43-283.01, under the direction of the court, have failed to
correct the conditions leading to the determination. In re Interest of Stacey D. & Shannon D., 12 Neb. App. 707,
684 N.W.2d 594 (2004).

Pursuant to subsection (7) of this section, termination of parental rights requires a finding that the juvenile has
been in an out-of-home placement for 15 or more months of the most recent 22 months. In re Interest of Stacey D.
& Shannon D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).

The plain language of subsection (10) of this section does not require a criminal conviction or proof beyond a
reasonable doubt that a parent has committed voluntary manslaughter or murder of his or her child, but merely
clear and convincing evidence that the parent “committed” murder or voluntary manslaughter of his or her child.
In re Interest of Anthony V., 12 Neb. App. 567, 680 N.W.2d 221 (2004).

A combination of the best interests of the child and evidence of fault or neglect on the part of the parent is
required to terminate a parent’s natural right to the custody of his or her own child. In re Interest of Crystal C., 12
Neb. App. 458, 676 N.W.2d 378 (2004).

Pursuant to subsection (1) of this section, a court may terminate parental rights if the parent has abandoned the
juvenile for 6 months or more immediately prior to the filing of the petition. In re Interest of Crystal C., 12 Neb.
App. 458, 676 N.W.2d 378 (2004).

Pursuant to subsection (1) of this section, abandonment, for purposes of determining whether termination of
parental rights is warranted has been described as a parent’s intentionally withholding from a child, without just
cause or excuse, the parent’s presence, care, love, protection, maintenance, and opportunity for the display of
parental affection for the child. In re Interest of Crystal C., 12 Neb. App. 458, 676 N.W.2d 378 (2004).

Pursuant to subsection (1) of this section, the term “immediately prior” regarding abandonment means the time
period determined by counting back 6 months from the filing date of the petition. In re Interest of Crystal C., 12
Neb. App. 458, 676 N.W.2d 378 (2004).

Whether termination of parental rights is in the best interests of a child involves consideration of two aspects:
(1) what the child might gain or lose by a continued relationship with the parent and (2) what the child might gain
by the prospects of new relationships which the termination might open for the child. In re Interest of Heather G.
etal., 12 Neb. App. 13, 664 N.W.2d 448 (2003).

Although there may have been no prior juvenile court action, including adjudication, the juvenile court acquires
jurisdiction to terminate parental rights when a motion to terminate parental rights containing the grounds for
termination is filed under subsections (1) through (5) of this section. In re Interest of Brook P. et al., 10 Neb. App.
577, 634 N.W.2d 290 (2001).

In a hearing on the termination of parental rights without a prior adjudication, where such termination is sought
under subsections (1) through (5) of this section, such proceedings must be accompanied by due process
safeguards, as statutory provisions cannot abrogate constitutional rights. In re Interest of Brook P. et al., 10 Neb.
App. 577, 634 N.W.2d 290 (2001).

The language of this section imposes two requirements before parental rights may be terminated: (1) the
existence of one or more conditions listed in this section and (2) the best interests of the child. In re Interest of
Azia B., 10 Neb. App. 124, 626 N.W.2d 602 (2001).

Pursuant to subsection (2) of this section, lack of proper parental care of one child in a family can be a ground
for termination of parental rights with respect to another child of the parents. In re Interest of Jaden H., 10 Neb.
App. 87, 625 N.W.2d 218 (2001).

The essence of issue preclusion is that once parents have litigated their treatment of their child’s sibling in an
adjudication proceeding, they are not entitled to another opportunity to litigate the same issue in a subsequent
proceeding involving the child under subsection (2) of this section. In re Interest of Jaden H., 10 Neb. App. 87,
625 N.W.2d 218 (2001).

The State may use factual findings from a sibling’s case, when proved true by clear and convincing evidence, as
a basis for termination of parental rights to a sibling. In re Interest of Jaden H., 10 Neb. App. 87, 625 N.W.2d 218
(2001).

While a decision from the Nebraska Court of Appeals affirming a juvenile court’s termination of parental rights
may be further reviewed by the Nebraska Supreme Court, under subsection (2) of this section, the Court of
Appeals’ decision is final for collateral estoppel purposes. In re Interest of Jaden H., 10 Neb. App. 87, 625 N.W.2d
218 (2001).

43-293.
According to this section, an order terminating the parent-juvenile relationship shall divest the parent and

juvenile of all legal rights, privileges, duties, and obligations with respect to each other. In re Interest of Stacey D.
& Shannon D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).
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43-1227.

A person whose only claim to the custody of a child is that he or she had possession of the child for a short
period of time in the recent past does not have a colorable right to the custody of the child and is not a person
acting as a parent. Garcia v. Rubio, 12 Neb. App. 228, 670 N.W.2d 475 (2003).

43-1243.

The statutory provision to contact the out-of-state court is not mandatory but merely directory. Garcia v. Rubio,
12 Neb. App. 228, 670 N.W.2d 475 (2003).

43-1415.

When genetic tests show a probability of paternity of 99 percent or more, a rebuttable presumption is created
without the need for any other evidence. State on behalf of Dady v. Snelling, 10 Neb. App. 740, 637 N.W.2d 906
(2001).

48-101.

The claimant’s physical therapy related to his employment in the sense that the claimant’s therapy was a
necessary or reasonable activity that the claimant would not have undertaken but for his work-related back and
elbow injuries, and therefore, the claimant’s knee injury during physical therapy arose out of and was in the course
of his employment. Smith v. Goodyear Tire & Rubber Co., 10 Neb. App. 666, 636 N.W.2d 884 (2001).

48-120.

Under certain circumstances, an injured worker should be reimbursed for the relocation costs when the
relocation is undertaken upon a doctor’s recommendation due to a work injury. Relocation expenses, pursuant to a
doctor’s recommendations, in order to lessen necessary medical treatment, additional injury, and pain, are within a
liberal definition of “medical services” under this section. Hoffart v. Fleming Cos., 10 Neb. App. 524, 634 N.W.2d
37 (2001).

48-121.

Under this section, when dealing with temporary partial disability, one cannot be earning wages at a similar job
with the same employer and at the same time have suffered a 100-percent loss of earning capacity. Kam v. IBP,
Inc., 12 Neb. App. 855, 686 N.W.2d 631 (2004).

“Earning power,” as used in subsection (2) of this section, is not synonymous with wages, but includes
eligibility to procure employment generally, ability to hold a job obtained, and capacity to perform the tasks of the
work, as well as the ability of the worker to earn wages in the employment in which the worker is engaged or for
which he or she is fitted. Weichel v. Store Kraft Mfg. Co., 10 Neb. App. 276, 634 N.W.2d 276 (2001).

48-125.

An award of attorney fees under this section was remanded for evidence and specific findings as to the
appropriate amount in accordance with Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999).
Cochran v. Bill’s Trucking, 10 Neb. App. 48, 624 N.W.2d 338 (2001).

48-133.

A lack of prejudice is not an exception to the requirement of notice. Williamson v. Werner Eners., 12 Neb. App.
642, 682 N.W.2d 723 (2004).

This section contemplates a situation where an employer has notice or knowledge sufficient to lead a reasonable
person to conclude that an employee’s injury is potentially compensable and that therefore, the employer should
investigate the matter further. Williamson v. Werner Enters, 12 Neb. App. 642, 682 N.W.2d 723 (2004).

This section requires notice of the injury, not merely notice of the accident. Williamson v. Werner Enters., 12
Neb. App. 642, 682 N.W.2d 723 (2004).

Where an employee experienced an unusual event, promptly perceived substantial pain that the employee
connected with the event, within days sought medical treatment which the employee related to the event, and
failed to notify the employer of the injury for approximately 5 months, such notice was not given as soon as
practicable. Williamson v. Werner Eners., 12 Neb. App. 642, 682 N.W.2d 723 (2004).
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48-134.

The fundamental question of the compensability of an employee’s claim stands separate from whether the
employee can be deprived of benefits under this section during the time of an unreasonable refusal to undergo an
employer’s medical examination. Hale v. Vickers, Inc., 10 Neb. App. 627, 635 N.W.2d 458 (2001).

48-139.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-140.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-141.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-168.

Technical or formal rules of procedure do not bind the Nebraska Workers’ Compensation Court other than as
provided in the Nebraska Workers’ Compensation Act. Armstrong v. Watkins Concrete Block, 12 Neb. App. 729,
685 N.W.2d 495 (2004).

48-179.

An appellate court does not have jurisdiction over an appeal from a decision by the Nebraska Workers’
Compensation Court, unless such decision has been reviewed by a three-judge panel of the Workers’
Compensation Court as provided in the Nebraska Workers’ Compensation Act. Lyle v. Drivers Mgmt., Inc., 12
Neb. App. 350, 673 N.W.2d 237 (2004).

Under this section, an appellate court cannot consider errors of the trial judge which were not assigned to the
Workers” Compensation Court review panel Cochran v. Bill’s Trucking, 10 Neb. App. 48, 624 N.W.2d 338 (2001).

52-401.

The lien of a physician, nurse, hospital, or other health care provider cannot exceed the amount the health care
provider agreed to accept for the services rendered to a patient, even if the usual and customary charge for such
services is greater than that sum. Midwest Neurosurgery v. State Farm Ins. Cos., 12 Neb. App. 328, 673 N.W.2d
228 (2004).

The underlying common-law contractual obligation between a patient and a medical provider is not affected by
a statutory lien. If a patient receives medical services, he or she is always responsible for payment irrespective of
whether there is a financially responsible tort-feasor against whom a statutory lien can be asserted in the event of a
settlement or judgment in the patient’s favor. The patient’s personal liability for medical services remains intact
irrespective of the lien statute. In re Conservatorship of Marshall, 10 Neb. App. 589, 634 N.W.2d 300 (2001).

60-498.01.

Although this section requires the “sworn report” required by subsection (2) of this section to include the
“reasons for [the] arrest,” an arresting officer need not specifically delineate on the sworn report all of the
information contained on an attached probable cause form, so long as the sworn report provides adequate notice
that one is being accused of driving under the influence and/or failure of a chemical test. Taylor v. Wimes, 10 Neb.
App. 432, 632 N.W.2d 366 (2001).

60-6,196.
For a prior conviction based on a plea of guilty to be used for enhancement purposes in an action under this

section, the record must show that the defendant entered the guilty plea to the charge. State v. Schulte, 12 Neb.
App. 924, 687 N.W.2d 411 (2004).
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For purposes of this section, substitution of “revocation” with “suspension” has no prejudicial effect. State v.
Mulinix, 12 Neb. App. 836, 687 N.W.2d 1 (2004).

Alcohol-related violations of this section may be proved either by establishing that one was in actual physical
control of a motor vehicle while under the influence or by establishing that one was in actual physical control of a
motor vehicle while having more than the prohibited amount of alcohol in his or her body. State v. Robinson, 10
Neb. App. 848, 639 N.W.2d 432 (2002).

71-908.

An order adjudicating an individual as a mentally ill dangerous person pursuant to this section and ordering that
person retained for an indeterminate amount of time is an order affecting a substantial right in a special proceeding
from which an appeal may be taken. In re Interest of Saville, 10 Neb. App. 194, 626 N.W.2d 644 (2001).

71-930.

An order adjudicating an individual as a mentally ill dangerous person pursuant to section 71-908 and ordering
that person retained for an indeterminate amount of time is an order affecting a substantial right in a special
proceeding from which an appeal may be taken. In re Interest of Saville, 10 Neb. App. 194, 626 N.W.2d 644
(2001).

71-959.

The determination of what constitutes “prompt and adequate” treatment, as those terms are used in subsection
(2) of this section, will inherently be a factual determination to be made based on the evidence and circumstances
presented in each particular case. Navarette v. Settle, 10 Neb. App. 479, 633 N.W.2d 588 (2001).

77-1361.

Pursuant to subsection (1) of this section, agricultural land constitutes a separate and distinct class of property
for purposes of property taxation. Schmidt v. Thayer Cty. Bd. of Equal., 10 Neb. App. 10, 624 N.W.2d 63 (2001).

77-1363.

Neb. Const. art. VIII requires uniform and proportionate assessment within the class of agricultural land;
agricultural land is then divided into “categories” such as irrigated cropland, dry cropland, and grassland. Schmidt
v. Thayer Cty. Bd. of Equal., 10 Neb. App. 10, 624 NW.2d 63 (2001).

77-1504.01.

Pursuant to subsection (2) of section 77-5019, except for orders issued by the Nebraska Tax Equalization and
Review Commission pursuant to this section or section 77-5023, the commission is not a proper party to a
proceeding for judicial review of an order of the commission. Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb. App.
499, 677 N.W.2d 521 (2004).

77-2703.
This section imposes a sales tax upon the purchaser. Jacob v. State, 12 Neb. App. 696, 685 N.W.2d 88 (2004).

77-5015.

This section provides that opportunity shall be afforded all parties to present evidence and argument at a hearing
before the Tax Equalization and Review Commission. Krusemark v. Thurston Cty. Bd. of Equal., 10 Neb. App. 35,
624 N.W.2d 328 (2001).

77-5019.

Pursuant to subsection (2) of this section, except for orders issued by the Nebraska Tax Equalization and
Review Commission pursuant to section 77-1504.01 or section 77-5023, the commission is not a proper party to a
proceeding for judicial review of an order of the commission. Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb. App.
499, 677 N.W.2d 521 (2004).

Pursuant to subsection (2) of this section, failure to accomplish service of process upon the county board of
equalization within 30 days after filing the petition for judicial review is necessary to confer subject matter
jurisdiction upon the reviewing court. Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb. App. 499, 677 N.W.2d 521
(2004).
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Pursuant to subsection (2) of this section, the county board of equalization is a necessary party to a proceeding
for judicial review of an order of the Nebraska Tax Equalization and Review Commission. Widtfeldt v. Holt Cty.
Bd. of Equal., 12 Neb. App. 499, 677 N.W.2d 521 (2004).

Pursuant to subsection (5) of this section, when reviewing a judgment of the Tax Equalization and Review
Commission for errors appearing on the record, the inquiry is whether the decision conforms to the law, is
supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable. Dodge County Bd. v.
Nebraska Tax Equal. & Rev. Comm., 10 Neb. App. 927, 639 N.W.2d 683 (2002).

Pursuant to subsection (5) of this section, appellate review of a Tax Equalization and Review Commission
decision shall be conducted for error on the record; the appellate court’s inquiry is whether the decision conforms
to the law, is supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable. Krusemark v.
Thurston Cty. Bd. of Equal. 10 Neb. App. 35, 624 N.W.2d 328 (2001).

77-5023.

Pursuant to subsection (2) of section 77-5019, except for orders issued by the Nebraska Tax Equalization and
Review Commission pursuant to section 77-1504.01 or this section, the commission is not a proper party to a
proceeding for judicial review of an order of the commission. Widtfeldt v. Holt Cty. Bd. of Equal., 12 Neb. App.
499, 677 N.W.2d 521 (2004).

Pursuant to subsection (1) of this section, the Tax Equalization and Review Commission lacked the authority to
create a new market area in a county for the purpose of increasing the overall valuation of the agricultural range in
that county so that it fell within the acceptable statutory range. Dodge County Bd. v. Nebraska Tax Equal. & Rev.
Comm., 10 Neb. App. 927, 639 N.W.2d 683 (2002).

Pursuant to subsection (2) of this section, the decision of the Tax Equalization and Review Commission to
increase the value of all unimproved agricultural property in a county by 5 percent was proper, since the increase
resulted in a median level valuation countywide of 77 percent, which is the midpoint of the acceptable range
required by statute. Dodge County Bd. v. Nebraska Tax Equal & Rev. Comm., 10 Neb. App. 927, 639 N.W.2d 683
(2002).

83-1,111.

This section was amended to provide a prisoner, whose eligibility for parole was previously deferred for later
consideration, with an annual parole review and a parole hearing if it is determined in the review that the prisoner
is reasonably likely to be granted parole. This section, prior to the amendments, provided a prisoner, whose
eligibility for parole was previously deferred for consideration, with an annual parole hearing. Implementation of
the amendments does not violate the Ex Post Facto Clause, because the amendments merely alter the method to be
followed in fixing a parole release date under identical substantive standards as previously established, do not
create a sufficient risk of increasing the measure of punishment attached to a sentence, and do not modify the
statutory punishment imposed for any offenses or alter the standards for determining the initial date for parole
eligibility or an inmate’s suitability for parole. The amendments merely change the process by which the parole
board reviews prisoners’ parole possibilities, and implementation of the amendments will not result in a longer
period of incarceration for prisoners. Moore v. Nebraska Bd. of Parole, 12 Neb. App. 525, 679 N.W.2d 427 (2004).

83-4,122.

Pursuant to subsection (4) of this section, a charged inmate’s request to produce relevant documentary evidence
should generally be permitted unless allowing the inmate to do so will be unduly hazardous to institutional safety
or correctional goals. Barnes v. Nebraska Dept. of Corr. Servs., 12 Neb. App. 453, 676 N.W.2d 385 (2004).

Pursuant to subsection (4) of this section, when the disciplinary committee declines a charged inmate’s request
to produce relevant documentary evidence in the inmate’s defense, the committee should make a finding regarding
the reasons for denial of the request. Barnes v. Nebraska Dept. of Corr. Servs., 12 Neb. App. 453, 676 N.W.2d 385
(2004).

There is no due process violation when there is a “legitimate penological concern” to deny the defendant’s
request for a witness to be present at an institutional disciplinary committee hearing for the defendant’s use of
drugs. Claypool v. Nebraska Dept. of Corr. Servs., 12 Neb. App. 87, 667 N.W.2d 267 (2003).
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CONSTITUTION OF THE STATE OF
NEBRASKA OF 1875,
AND SUBSEQUENT AMENDMENTS

ARTICLE IT
DISTRIBUTION OF POWERS

Section.
1. Legislative, executive, judical.

Sec. 1. Legislative, executive, judicial. (1) The powers of the government of this state
are divided into three distinct departments, the legislative, executive, and judicial, and no
person or collection of persons being one of these departments shall exercise any power
properly belonging to either of the others except as expressly directed or permitted in this
Constitution.

(2) Notwithstanding the provisions of subsection (1) of this section, supervision of
individuals sentenced to probation, released on parole, or enrolled in programs or services
established within a court may be undertaken by either the judicial or executive department,
or jointly, as provided by the Legislature.

Source: Neb. Const. art. IT, sec. 1 (1875); Amended 2006, Laws 2006, LR274CA, sec. 1.

ARTICLE VII
EDUCATION
Section.
7. Perpetual fund enumerated.
8. Trust funds belong to state for educational purposes; use; investment.
9. Educational funds; trust funds; use; early childhood education endowment fund;

created; use; early childhood education, defined.

Sec. 7. Perpetual funds enumerated. The following are hereby declared to be
perpetual funds for common school purposes, including early childhood educational
purposes operated by or distributed through the common schools, of which the annual
interest or income only can be appropriated, to wit:

First. Such percent as has been, or may hereafter be, granted by Congress on the sale of
lands in this state.

Second. All money arising from the sale or leasing of sections number sixteen and thirty-
six in each township in this state, and the lands selected, or that may be selected, in lieu
thereof.
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Third. The proceeds of all lands that have been, or may hereafter be, granted to this state,
where by the terms and conditions of such grant the same are not to be otherwise
appropriated.

Fourth. The net proceeds of lands and other property and effects that may come to this
state, by escheat or forfeiture, or from unclaimed dividends, or distributive shares of the
estates of deceased persons.

Fifth. All other property of any kind now belonging to the perpetual fund.

Source: Neb. Const. art. VIII, sec. 7 (1875); Amended 1920, Constitutional Convention, 1919-1920,
No. 20; Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 7; Amended
1972, Laws 1972, LB 1023, sec. 1; Amended 2006, Laws 2006, LB 1006, sec. 1.

Sec. 8. Trust funds belong to state for educational purposes; use; investment. All
funds belonging to the state for common school purposes, including early childhood
educational purposes operated by or distributed through the common schools, the interest
and income whereof only are to be used, shall be deemed trust funds. Such funds with the
interest and income thereof are hereby solemnly pledged to the purposes for which they are
granted and set apart and shall not be transferred to any other fund for other uses. The state
shall supply any net aggregate losses thereof realized at the close of each calendar year that
may in any manner accrue. Notwithstanding any other provisions in this Constitution, such
funds shall be invested as the Legislature may by statute provide.

Source: Neb. Const. art. VIII, sec. 8 (1875); Amended 1920, Constitutional Convention, 1919-1920,
No. 21; Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 8; Amended
1972, Laws 1972, LB 1023, sec. 1; Amended 2006, Laws 2006, LB 1006, sec. 1.

Sec. 9. Educational funds; trust funds; use; early childhood education endowment
fund; created; use; early childhood education, defined. (1) The following funds shall be
exclusively used for the support and maintenance of the common schools in each school
district in the state or for early childhood education operated by or distributed through the
common schools as provided in subsection (3) of this section, as the Legislature shall
provide:

(a) Income arising from the perpetual funds;

(b) The income from the unsold school lands, except that costs of administration shall be
deducted from the income before it is so applied;

(c) All other grants, gifts, and devises that have been or may hereafter be made to the state
which are not otherwise appropriated by the terms of the grant, gift, or devise; and

(d) Such other support as the Legislature may provide.

(2) No distribution or appropriation shall be made to any school district for the year in
which school is not maintained for the minimum term required by law.

(3)(a) An early childhood education endowment fund shall be created for the purpose of
supporting early childhood education in this state as provided by the Legislature.

(b) An amount equal to forty million dollars of the funds belonging to the state for
common school and early childhood educational purposes operated by or distributed
through the common schools described in Article VII, section 7, of this Constitution shall
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be allocated for the early childhood education endowment fund.

(c) Only interest or income on such early childhood education endowment fund may be
appropriated as provided by the Legislature for the benefit of the common schools and for
the exclusive purpose of supporting early childhood education in this state.

(d) For purposes of Article VII of this Constitution, early childhood education means
programs operated by or distributed through the common schools promoting development
and learning for children from birth to kindergarten-entrance age.

(e) If the annual income from twenty million dollars of private funding is not irrevocably
committed by July 1, 2011, to the use of the early childhood education endowment fund,
then the forty-million-dollar allocation pursuant to subdivision (3)(b) of this section may
revert to the use of the common schools as the Legislature shall determine.

Source:  Neb. Const. art. VIII, sec. 9 (1875); Amended 1908, Laws 1907, c. 201, sec. 1, p. 580;
Transferred by Constitutional Convention, 1919-1920, art. VII, sec. 9; Amended 1966, Laws
1965, c. 302, sec. 2(1), p. 852; Amended 1970, Laws 1969, c. 423, sec. 1, p. 1439; Amended
1972, Laws 1972, LB 1023, sec. 1; Amended 2006, Laws 2006, LB 1006, sec. 1.
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CHAPTER 1
ACCOUNTANTS

Article.
1. Accountants. 1-124,1-136.02.

ARTICLE 1
ACCOUNTANTS
Section.
1-124. Certified public accountant; reciprocal certificate; waiver of examination; fee.

1-136.02. Permit; when issued.

1-124  Certified public accountant; reciprocal certificate; waiver of examination;
fee. (1)(a) The board may, in its discretion, waive the examination described in section 1-114
and may issue a reciprocal certificate as a certified public accountant to any person who
possesses the qualifications specified in subdivision (2)(a) of section 1-114 and section 1-116
and who is the holder of a certificate as a certified public accountant, then in full force and
effect, issued under the laws of any state or is the holder of a certificate, license, or degree in a
foreign country constituting a recognized qualification for the practice of public accountancy
in such country, comparable to that of a certified public accountant of this state, which is then
in full force and effect.

(b) The board shall waive the examination described in section 1-114 and the educational
requirements specified in section 1-116 and shall issue a reciprocal certificate as a certified
public accountant to any person who possesses the qualifications specified in subdivision
(2)(a) of section 1-114, who is the holder of a certificate as a certified public accountant,
then in full force and effect, issued under the laws of any state, who meets all other current
requirements of the board for issuance of a certificate as a certified public accountant, and
who, at the time of the application for a reciprocal certificate as a certified public accountant,
has had, within the ten years immediately preceding application, at least four years' experience
in the practice of public accountancy specified in subsection (1) of section 1-136.02.

(2) The board shall charge each person obtaining a reciprocal certificate issued under this

section a fee as established by the board not to exceed four hundred dollars.

Source: Laws 1957, c. 1, § 19, p. 60; Laws 1976, LB 619, § 7; Laws 1976, LB 961, § 2; Laws 1977, LB
290, § 2; Laws 1979, LB 278, § 3; Laws 1984, LB 473, § 12; Laws 1991, LB 75, § 11; Laws 1997,
LB 114, § 21; Laws 2003, LB 214, § 5; Laws 2007, LB24, § 1.
Effective date February 1, 2007.

1-136.02 Permit; when issued. (1) The board shall issue a permit under subdivision
(1)(a) of section 1-136 to a holder of a certificate as a certified public accountant when such
holder has had:
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(a) Two years of public accounting experience satisfactory to the board, in any state, (i)
in practice as a certified public accountant or a public accountant, (ii) in employment as a
staff accountant by anyone engaging in the practice of public accountancy, or (iii) in any
combination of either of such types of experience;

(b) Three years of auditing experience satisfactory to the board in the office of the Auditor
of Public Accounts or in the Department of Revenue; or

(c) Experience gained through employment by the federal government as a special agent
or an internal revenue agent in the Internal Revenue Service, a degree from a college or
university of recognized standing, and certification by a District Director of Internal Revenue
that such person has had at least three and one-half years of field experience as a special agent
or internal revenue agent.

(2) The board shall issue a permit under subdivision (1)(a) of section 1-136 to a holder of
a reciprocal certificate issued under section 1-124 upon a showing that:

(a) He or she meets all current requirements in this state for issuance of a permit at the time
the application is made; and

(b) At the time of the application for a permit the applicant, within the ten years immediately
preceding application, has had at least two years' experience in the practice of public

accountancy as a sole proprietor or as a staff accountant.

Source: Laws 1977, LB 290, § 3; Laws 1993, LB 41, § 2; Laws 1997, LB 114, § 29; Laws 2007, LB24, § 2.
Effective date February 1, 2007.
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CHAPTER 2
AGRICULTURE

Article.
1. Nebraska State Fair Board. 2-108 to 2-131.
2. State and County Fairs.
() County Agricultural Society Act. 2-257.
9. Noxious Weed Control. 2-945.01 to 2-968.
15. Nebraska Natural Resources Commission.
(e) Water Planning and Review Process. 2-15,100.
26. Pesticides. 2-2626.
32. Natural Resources. 2-3202 to 2-32,115.
39. Milk.
(a) Nebraska Pasteurized Milk Law. 2-3901 to 2-3911. Transferred or Repealed.
(b)  Nebraska Manufacturing Milk Act. 2-3913 to 2-3946. Transferred or Repealed.
(d)  Nebraska Milk Act. 2-3965 to 2-3992.
48. Farm Mediation. 2-4806, 2-4808.
49. Climate Assessment. 2-4901.
54. Agricultural Opportunities and Value-Added Partnerships Act. 2-5415 to
2-5418.
56. Grapes. 2-5601 to 2-5605.

ARTICLE 1
NEBRASKA STATE FAIR BOARD

Section.
2-108.  Nebraska State Fair Support and Improvement Cash Fund; created; use; investment.

2-111.  Annual report; study of capital facilities and infrastructure requirements.

2-131.  Agriculture Committee of the Legislature; conduct study of Nebraska State Fair;
components; Department of Administrative Services; duties; report; hearing.

2-108 Nebraska State Fair Support and Improvement Cash Fund; created; use;
investment. The Nebraska State Fair Support and Improvement Cash Fund is created. The
fund shall be maintained in the state accounting system as a cash fund. The State Treasurer
shall credit to the fund the disbursement of state lottery proceeds designated for the Nebraska
State Fair and matching funds from the most populous city within the county in which the
state fair is located. The balance of any fund that is administratively created to receive lottery
proceeds designated for the Nebraska State Fair and matching fund revenue prior to May 25,
2005, shall be transferred to the Nebraska State Fair Support and Improvement Cash Fund on
such date. The Nebraska State Fair Support and Improvement Cash Fund shall be expended
by the Nebraska State Fair Board to provide support for operating expenses and capital facility
enhancements, including conducting or providing financial support for studies of facility
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conditions of the Nebraska State Fairgrounds and needs as well as other facility planning
activities. Expenditures from the fund shall not be limited to the amount appropriated. Any
money in the fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds Investment
Act.

Source: Laws 2005, LB 426, § 4; Laws 2007, LB435, § 1.
Effective date May 17, 2007.

Cross Reference
Nebraska Capital Expansion Act, see section 72-1269.

Nebraska State Funds Investment Act, see section 72-1260.

2-111 Annual report; study of capital facilities and infrastructure
requirements. (1) The Nebraska State Fair Board shall, no later than November 1 of each
year, provide an annual report to the Governor and the Legislature regarding the use of the
Nebraska State Fair Support and Improvement Cash Fund. The report shall include (a) a
detailed listing of how the proceeds of the fund were expended in the prior fiscal year and
(b) any distributions from the fund that remain unexpended and on deposit in Nebraska State
Fair accounts.

(2) The Nebraska State Fair Board shall cooperate with a study by the Agriculture
Committee of the Legislature of capital facilities and infrastructure requirements to serve
the purposes and goals of the Nebraska State Fair and other uses of the Nebraska State
Fairgrounds as a year-round multipurpose facility sufficient to host and accommodate events
and attractions of local, state, and regional interest and attendance. The Nebraska State Fair
Board may utilize available funds, not to exceed one hundred fifty thousand dollars, including
funds disbursed from the Nebraska State Fair Support and Improvement Cash Fund and other
resources, to assist in completion of such study. This subsection terminates on January 1,
2008.

Source: Laws 2005, LB 426, § 7; Laws 2007, LB435, § 2.
Effective date May 17, 2007.

2-131 Agriculture Committee of the Legislature; conduct study of Nebraska State
Fair; components; Department of Administrative Services; duties; report; hearing. (1)
The Agriculture Committee of the Legislature, with the assistance of the state building
division of the Department of Administrative Services, shall conduct a study of the Nebraska
State Fair consisting of the following components and any other information deemed relevant:

(a)(i) What capital facilities and infrastructure does the Nebraska State Fairgrounds require
at its present location to serve the fifteen-year program needs of the State of Nebraska as a
state fair site and as a year-round multipurpose facility sufficient to attract a local, state, and
regional audience; and
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(i) What is the projected fifteen-year revenue and cash-flow analysis, including capital
construction, operation and maintenance, repair, and code compliance, necessary to meet the
program needs identified in subdivision (a)(i) of this subsection; and

(b)(i) What would a new state fairgrounds at a new undetermined and nonspecific site need
to include to serve a comparable fifteen-year program for a state fairgrounds and year-round
multipurpose facility sufficient to attract a local, state, and regional audience; and

(i) What is the projected fifteen-year revenue and cash-flow analysis, including capital
construction, operation and maintenance, repair, and code compliance, necessary to meet the
program needs of the Nebraska State Fair as identified in subdivision (b)(i) of this subsection
at a new state fairgrounds location.

(2) The Department of Administrative Services, in consultation with the Agriculture
Committee of the Legislature and the Executive Board of the Legislative Council, shall
commission an independent, neutral consultant to provide analysis and recommendations
relevant to the purposes of the study. The Department of Administrative Services shall utilize
funds provided from nongeneral fund contributions received from any source, public or
private, to defray the costs of such independent consultant commissioned to perform analysis
contemplated under this section. Copies of the report of the analysis and recommendations
of such consultant shall be delivered to the chairperson of the Agriculture Committee of the
Legislature, the Nebraska State Fair Board, the Clerk of the Legislature, and the Governor
on or before November 15, 2007.

(3) The Agriculture Committee of the Legislature shall provide a report of its findings and
recommendations arising from the study pursuant to this section on or before December 15,
2007. The committee shall conduct at least one public hearing subsequent to the receipt of
the report of the analysis and recommendations of any independent consultant commissioned
pursuant to subsection (2) of this section.

(4) This section terminates on January 1, 2008.

Source: Laws 2007, LB435, § 3.
Effective date May 17, 2007.
Termination date January 1, 2008.

ARTICLE 2
STATE AND COUNTY FAIRS

(f) COUNTY AGRICULTURAL SOCIETY ACT

Section.
2-257. Tax levy.

(f) COUNTY AGRICULTURAL SOCIETY ACT

2-257 Taxlevy. (1) The county board may, at the time other levies and assessments for
taxation are made and subject to section 77-3443, levy a tax upon all of the taxable property
within the county for the operation of the county agricultural society. The tax shall be assessed,
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levied, and collected as other county taxes. The proceeds of such tax shall be paid by the

county treasurer to the treasurer of the board of directors of such county agricultural society on

or before the fifteenth day of each month or more frequently as provided in section 77-1759.

(2) The county agricultural society may act to exceed the allocation provided by the

county board under section 77-3444, but if the county agricultural society acts to exceed the

allocation, the total levy shall not exceed three and one-half cents per one hundred dollars
of valuation.

Source: Laws 1921, c. 5, § 1, p. 66; C.S.1922, § 6; Laws 1925, c. 10, § 1, p. 77; Laws 1927,c¢. 13, § 1, p.

96; Laws 1929, c. 5, § 1, p. 70; C.S.1929, § 2-201; R.S.1943, § 2-203; Laws 1949, c. 4, § 1(2), p.

60; Laws 1969, c. 11, § 3, p. 148; Laws 1975, LB 378, § 2; Laws 1979, LB 187, § 3; Laws 1992,

LB 719A, § 2; Laws 1996, LB 1085, § 3; Laws 1996, LB 1114, § 7; Laws 1997, LB 269, § 2;

R.S.Supp.,1996, § 2-203.01; Laws 1997, LB 469, § 8; Laws 2007, LB334, § 1.
Operative date July 1, 2007.

ARTICLE 9
NOXIOUS WEED CONTROL

Section.
2-945.01. Act, how cited.

2-958.02. Grant program; applications; selection; considerations; priority; section, how

construed.
2-967. Riparian Vegetation Management Task Force; created; members.
2-968. Riparian  Vegetation Management Task Force; duties; meetings;

recommendations; final report; expenses.

2-945.01 Act, how cited. Sections 2-945.01 to 2-968 shall be known and may be cited
as the Noxious Weed Control Act.
Source: Laws 1989, LB 49, § 1; Laws 1994, LB 76, § 450; Laws 2004, LB 869, § 1; Laws 2006, LB 1226,

§ 2; Laws 2007, LB701, § 3.
Effective date May 2, 2007.

2-958.02 Grant program; applications; selection; considerations; priority; section,
how construed. (1) From funds available in the Noxious Weed and Invasive Plant Species
Assistance Fund, the director may administer a grant program to assist local control authorities
and other weed management entities in the cost of implementing and maintaining noxious
weed control programs and in addressing special weed control problems as provided in this
section.

(2) The director shall receive applications by local control authorities and weed
management entities for assistance under this subsection and, in consultation with the
advisory committee created under section 2-965.01, award grants for any of the following
eligible purposes:

(a) To conduct applied research to solve locally significant weed management problems;
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(b) To demonstrate innovative control methods or land management practices which have
the potential to reduce landowner costs to control noxious weeds or improve the effectiveness
of noxious weed control;

(c) To encourage the formation of weed management entities;

(d) To respond to introductions or infestations of invasive plants that threaten or potentially
threaten the productivity of cropland and rangeland over a wide area;

(e) To respond to introductions and infestations of invasive plant species that threaten or
potentially threaten the productivity and biodiversity of wildlife and fishery habitats on public
and private lands;

(f) To respond to special weed control problems involving weeds not included in the list of
noxious weeds promulgated by rule and regulation of the director if the director has approved
a petition to bring such weeds under the county control program;

(g) To conduct monitoring or surveillance activities to detect, map, or determine the
distribution of invasive plant species and to determine susceptible locations for the
introduction or spread of invasive plant species; and

(h) To conduct educational activities.

(3) The director shall select and prioritize applications for assistance under subsection (2)
of this section based on the following considerations:

(a) The seriousness of the noxious weed or invasive plant problem or potential problem
addressed by the project;

(b) The ability of the project to provide timely intervention to save current and future costs
of control and eradication;

(c) The likelihood that the project will prevent or resolve the problem or increase knowledge
about resolving similar problems in the future;

(d) The extent to which the project will leverage federal funds and other nonstate funds;

(e) The extent to which the applicant has made progress in addressing noxious weed or
invasive plant problems;

(f) The extent to which the project will provide a comprehensive approach to the control
or eradication of noxious weeds;

(g) The extent to which the project will reduce the total population or area of infestation
of a noxious weed;

(h) The extent to which the project uses the principles of integrated vegetation management
and sound science; and

(i) Such other factors that the director determines to be relevant.

(4) The director shall receive applications for grants under this subsection and shall award
grants to recipients and programs eligible under this subsection. Priority shall be given to
grant applicants whose proposed programs are consistent with the policy established in section
2-968. Beginning in fiscal year 2007-08, it is the intent of the Legislature to appropriate
two million dollars annually for the management of vegetation within the banks of a natural
stream or within one hundred feet of the banks of a channel of any natural stream. Such
funds shall only be used to pay for activities and equipment as part of vegetation management

29 2007 Supplement



AGRICULTURE

programs that have as their primary objective improving conveyance of streamflow in natural
streams. Grants from funds appropriated as provided in this subsection shall be disbursed only
to weed management entities, local weed control authorities, and natural resources districts,
whose territory includes one or more fully appropriated or overappropriated river basins as
designated by the Department of Natural Resources with priority for the first year given to
fully appropriated river basins that are the subject of an interstate compact or decree. The
Game and Parks Commission shall assist grant recipients in implementing grant projects
under this subsection, and interlocal agreements under the Interlocal Cooperation Act or the
Joint Public Agency Act shall be utilized whenever possible in carrying out the grant projects.
This subsection terminates on June 30, 2009.

(5) Nothing in this section shall be construed to relieve control authorities of their duties
and responsibilities under the Noxious Weed Control Act or the duty of a person to control
the spread of noxious weeds on lands owned and controlled by him or her.

(6) The Department of Agriculture may adopt and promulgate necessary rules and
regulations to carry out this section.

Source: Laws 2004, LB 869, § 5; Laws 2007, LB701, § 4.
Effective date May 2, 2007.

Cross Reference
Interlocal Cooperation Act, see section 13-801.

Joint Public Agency Act, see section 13-2501.

2-967 Riparian Vegetation Management Task Force; created; members. The
Riparian Vegetation Management Task Force is created. The Governor shall appoint the
members of the task force. The members shall include one surface water project representative
from each river basin that has been determined to be fully appropriated pursuant to section
46-714 or 46-720 or designated as overappropriated pursuant to section 46-713 by the
Department of Natural Resources; one representative from the Department of Agriculture,
the Department of Environmental Quality, the Department of Natural Resources, the office
of the Governor, the office of the State Forester, the Game and Parks Commission, and
the University of Nebraska; two representatives nominated by the Nebraska Association
of Resources Districts; two representatives nominated by the Nebraska Weed Control
Association; one riparian landowner from each of the state's congressional districts; and one
representative from the Nebraska Environmental Trust. In addition to such members, any
member of the Legislature may serve as a member of the task force at his or her option.
For administrative and budgetary purposes only, the task force shall be housed within the
Department of Agriculture. This section terminates on June 30, 2009.

Source: Laws 2007, LB701, § 1.
Effective date May 2, 2007.
Termination date June 30, 2009.
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2-968 Riparian Vegetation Management Task Force; duties; meetings;
recommendations; final report; expenses. The Riparian Vegetation Management Task
Force, in consultation with appropriate federal agencies, shall develop and prioritize
vegetation management goals and objectives, analyze the cost-effectiveness of available
vegetation treatment, and develop plans and policies to achieve such goals and objectives. Any
plan shall utilize the principles of integrated vegetation management and sound science. The
task force shall convene within thirty days after the appointment of the members is complete
to elect a chairperson and conduct such other business as deemed necessary. The efforts of
the task force shall be initially directed toward river basins designated by the Department of
Natural Resources as fully appropriated or overappropriated. Task force meetings shall be
held in communities within the Republican River and Platte River basins. The task force shall
make preliminary recommendations to the Governor and the Legislature regarding funding
and legislation needed to achieve its goals on or before December 15, 2007, and each year
thereafter, with a final report due prior to June 30, 2009. It is the intent of the Legislature
that expenses of the task force be paid from funds appropriated for Laws 2007, LB 701, and
shall not exceed twenty-five thousand dollars per fiscal year. This section terminates on June
30, 2009.

Source: Laws 2007, LB701, § 2.
Effective date May 2, 2007.
Termination date June 30, 2009.

ARTICLE 15
NEBRASKA NATURAL RESOURCES COMMISSION

(e) WATER PLANNING AND REVIEW PROCESS

Section.
2-15,100. Water planning and review; how conducted; assistance.

(e) WATER PLANNING AND REVIEW PROCESS

2-15,100 Water planning and review; how conducted; assistance. The state water
planning and review process shall be conducted under the guidance and general supervision of
the director. The director shall be assisted in the state water planning and review process by the
Game and Parks Commission, the Department of Agriculture, the Governor's Policy Research
Office, the Department of Health and Human Services, the Department of Environmental
Quality, the Water Center of the University of Nebraska, and the Conservation and Survey
Division of the University of Nebraska. In addition, the director may obtain assistance from
any private individual, organization, political subdivision, or agency of the state or federal
government.

Source: Laws 1981, LB 326, § 2; R.S.Supp.,1982, § 2-3283; Laws 1984, LB 1106, § 38; Laws 1993, LB 3,

§ 2; Laws 1996, LB 1044, § 37; Laws 2000, LB 900, § 43; Laws 2007, LB296, § 16.
Operative date July 1, 2007.
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ARTICLE 26
PESTICIDES

Section.
2-2626. Department; powers and duties.

2-2626 Department; powers and duties. The department shall have the following
powers, functions, and duties:

(1) To administer, implement, and enforce the Pesticide Act and serve as the lead state
agency for the regulation of pesticides. The department shall involve the natural resources
districts and other state agencies, including the Department of Environmental Quality, the
Department of Natural Resources, or the Department of Health and Human Services, in
matters relating to water quality. Nothing in the act shall be interpreted in any way to affect
the powers of any other state agency or of any natural resources district to regulate for ground
water quality or surface water quality as otherwise provided by law;

(2) To be responsible for the development and implementation of a state management
plan and pesticide management plans. The Department of Environmental Quality shall be
responsible for the adoption of standards for pesticides in surface water and ground water,
and the Department of Health and Human Services shall be responsible for the adoption
of standards for pesticides in drinking water. These standards shall be established as action
levels in the state management plan and pesticide management plans at which prevention
and mitigation measures are implemented. Such action levels may be set at or below the
maximum contaminant level set for any product as set by the federal agency under the federal
Safe Drinking Water Act, 42 U.S.C. 300f et seq., as the act existed on January 1, 2006.
The Department of Agriculture shall cooperate with and use existing expertise in other state
agencies when developing the state management plan and pesticide management plans and
shall not hire a hydrologist within the department for such purpose;

(3) After notice and public hearing, to adopt and promulgate rules and regulations providing
lists of state-limited-use pesticides for the entire state or for a designated area within the state,
subject to the following:

(a) A pesticide shall be included on a list of state-limited-use pesticides if:

(i) The Department of Agriculture determines that the pesticide, when used in accordance
with its directions for use, warnings, and cautions and for uses for which it is registered, may
without additional regulatory restrictions cause unreasonable adverse effects on humans or
the environment, including injury to the applicator or other persons because of acute dermal
or inhalation toxicity of the pesticides;

(i) The water quality standards set by the Department of Environmental Quality or the

Department of Health and Human Services pursuant to this section are exceeded; or
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(iii) The Department of Agriculture determines that the pesticide requires additional
restrictions to meet the requirements of the Pesticide Act, the federal act, or any plan adopted
under the Pesticide Act or the federal act;

(b) The Department of Agriculture may regulate the time and conditions of use of a
state-limited-use pesticide and may require that it be purchased or possessed only:

(i) With permission of the department;

(i1) Under direct supervision of the department or its designee in certain areas and under
certain conditions;

(iii) In specified quantities and concentrations or at specified times; or

(iv) According to such other restrictions as the department may set by regulation;

(c) The Department of Agriculture may require a person authorized to distribute or use a
state-limited-use pesticide to maintain records of the person's distribution or use and may
require that the records be kept separate from other business records;

(d) The state management plan and pesticide management plans shall be coordinated with
the Department of Agriculture and other state agency plans and with other state agencies and
with natural resources districts;

(e) The state management plan and pesticide management plans may impose progressively
more rigorous pesticide management practices as pesticides are detected in ground water
or surface water at increasing fractions of the standards adopted by the Department of
Environmental Quality or the Department of Health and Human Services; and

(f) A pesticide management plan may impose progressively more rigorous pesticide
ma