IN THE UNITED STATES DISTRICT COURT
DISTRICT OF NEBRASKA
TAMI
LEITING-HALL
and
ASHLEY
DANKLEFF, individually and on behalf of all
others similarly situated,
Plaintiff,
v.
COURTNEY PHILLIPS, as Chief Executive
Office of the Nebraska Health and Human
Services, and DOUGLAS WEINBERG, as
Director of the Division of Children and Family
Services,

)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. 4:14cv3155
(CLASS ACTION)

Defendants.
STIPULATION AND ORDER OF SETTLEMENT
Plaintiffs brought this action under 42 U.S.C. § 1983 alleging that Defendants COURTNEY
PHILLIPS, as Chief Executive Officer of the Nebraska Department of Health and Human Services
(or “DHHS”), and DOUGLAS WEINBERG, as Director of the Division of Children and Family
Services, fail to provide Supplemental Nutrition Assistance Program ("SNAP") benefits within the
time frames mandated by federal law to eligible households who file initial or renewal applications
because of policies and practices that a) unlawfully deny applicants the opportunity to comply with
application procedures and thereby result in Defendants denying their applications; and b) otherwise
unlawfully delay processing resulting in eligibility decisions beyond federally-mandated time limits.
Plaintiffs seek declaratory and injunctive relief against Defendants on behalf of themselves
and members of a certified class to require Defendants to (1) ensure that SNAP applicants have the
right to apply, including the right to apply for recertification, and to complete the application process
in time to receive SNAP benefits within the federally mandated time frames; and (2) determine such
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households' eligibility within the mandated time frames and provide SNAP benefits within the
mandated time frames to those eligible. A class has been certified in this action.
Defendants filed an Answer to Plaintiffs' Complaint disputing Plaintiffs' allegations, raising
various affirmative defenses, and contesting Plaintiffs' claims for declaratory and injunctive relief.
Plaintiffs later filed a Motion for a Preliminary Injunction, which both parties have briefed
and which is pending before the Court.
Nevertheless, in the interest of avoiding the costs, burdens, and uncertainty of potential
litigation, the parties have agreed to resolve all issues presented in this litigation without further
proceedings and without Defendants admitting any fault or liability. Whereas the parties desire to
settle this action, and good cause appearing,
IT IS HEREBY ORDERED:
I.

DEFINITIONS
For purposes of this Stipulation and Order of Settlement (hereinafter "Order"), the following

definitions apply:
1.

"Timely Denial" means, as to initial applications for SNAP benefits, an action taken

by the case worker or the data system to deny the initial application and to cause a notice to be
generated on or before the 30th day after the application was submitted to the agency, unless the
30th day falls on a weekend or holiday. If the 30th day falls on a weekend or holiday, the denial of
SNAP benefits shall be timely if the SNAP application is denied on the next business day after the
weekend or holiday.
2.

"Timely Application Approval" means a) as to applications eligible for expedited

processing, that SNAP benefits are issued to the household no later than the 7th day following the
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date on which the household submitted the application; and b) as to applications subject to 30 day
processing, that SNAP benefits are issued to the household no later than the 30th day following the
date on which the household submitted the application.
3.

"Timely Recertification Application Approval" means a) as to households that

have filed a timely recertification application pursuant to 7 C.F.R. § 273.14 (c), that SNAP benefits
are issued not later than 30 calendar days after the date the household received its last allotment or
no later than the household's normal issuance cycle in the month following the end of its current
certification period as provided in 7 C.F.R. §§ 273. 14 (d)(l ) and (2); and b) as to households that
have filed a timely recertification application after the 15th day of the last month of the certification
period, but before the end of the certification period, that SNAP benefits are issued not later than 30
calendar days after the application was submitted.
4.

"Recertification Application Denial" means a) a denial or termination of SNAP

benefits at the end of a household's certification period that is a result of a worker action to deny or
terminate benefits; and b) the automatic closure of a household's case at the end of the certification
period.
5.

"Timely Recertification Application Denial" means a) as to timely filed

recertification applications, an action by the worker or the data system to deny and mail notice of
such denial by the end of the household's current certification period; and b) as to recertification
applications filed after the 15th of the last month of the certification period, but before the end of the
certification period, an action by the worker or the data system to deny and mail notice of denial by
the 30th day following the date the application was submitted, or in the cases where the 30th day
falls on a weekend or holiday, the next business day following the 30th day.
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6.

“Date of Issuance” means the date that SNAP benefits are available to the household

and such date is 1 day after the SNAP application (initial or recertification) is approved.
II. CLASS CERTIFICATION
7.

During the term of the Court's jurisdiction, including any extensions, a class is

certified consisting of all Nebraska residents who, since January 1, 2012, have applied, are applying,
or will apply for Supplemental Nutrition Assistance Program (“SNAP”) benefits from the Nebraska
Department of Health and Human Services through an initial and/or recertification application.
III. DEFENDANTS' OBLIGATIONS
8.

Set forth in sub-paragraphs 8(a) to 8(j) are Defendants' obligations under federal

statutes and regulations as to initial and expedited SNAP applicants, with which Defendants shall
comply:
a.

Defendants shall screen applicant households to determine if the household is eligible
for expedited service of their SNAP application at the time the household applies for
benefits in accordance with 7 U.S.C. § 2020(e)(9) and 7 C.F.R. § 273.2(i)(2).

b.

Defendants shall provide expedited service of a SNAP application to households
eligible for such expedited service no later than the seventh calendar day following
the date the application is filed as set forth in 7 U.S.C. § 2020(e)(9) and 7 C.F.R. §
273.2(i)(3).

c.

Defendants shall provide eligible households that complete the initial application
process an opportunity to participate in the SNAP program as soon as possible, but
no later than thirty calendar days following the date the application was filed as
required by 7 U.S.C. § 2020(e)(3); 7 C.F.R. § 273.2(g)(1).
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d.

Defendants shall schedule interviews for all applicant households who are not
interviewed on the day they submit their applications and shall schedule interviews
to ensure eligible households receive an opportunity to participate within 30 days
after the application is filed as required by 7 C.F.R. § 273.2(e)(3).

e.

As required by 7 C.F.R. § 273.2(e)(3), Defendants shall notify each household that
misses its interview that it missed the scheduled interview and that the household is
responsible for rescheduling a missed interview. If the household contacts
Defendants within the 30 day application processing period, Defendants shall
schedule a second interview. Defendants shall not deny a household's application
prior to the 30th day after application if the household fails to appear for the first
scheduled interview. If the household requests a second interview during the 30 day
application processing period and is determined eligible, Defendants shall issue
prorated benefits from the date of application.

f.

In accordance with 7 C.F.R. § 273.2(c)(5), Defendants shall give each household at
the time of application a notice of the verification requirements that the household
must meet as part of the application process. The notice, inter alia, shall inform the
household of the agency's responsibility to assist the household in obtaining
verification provided the household is cooperating with the state agency as specified
in 7 C.F.R. § 273.2(d)(l ).

g.

Defendants shall give households at least 10 days to provide the required verification
in accordance with 7 C.F.R. § 273.2(f).

h.

For households that qualify for expedited processing, Defendants shall verify the
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applicant's identity through a collateral contact or readily available documentary
evidence as provided in 7 C.F.R. § 273.2(f)(l). Defendants shall make reasonable
efforts to verify other eligibility factors specified in 7 C.F.R. § 273.2(f) within the
expedited processing standards. However, Defendants shall not delay benefits
beyond seven days solely because these eligibility factors have not been verified. 7
C.F.R. § 273.2(i)(4).
i.

Defendants shall certify households for a definite period of time as required by 7
C.F.R. § 273.10(f).

j.

Defendants shall provide each applicant with a notice of eligibility determination for
SNAP, denial, or pending status, including notice of the right to a fair hearing, as
required by 7 C.F.R.§ 273.10(g)(l).

9.

Set forth in sub-paragraphs 9(a) to 9(f) are Defendants' obligations under federal

statutes and regulations as to recertification SNAP applicants, with which Defendants shall comply:
a.

Defendants shall give each household notice of the expiration of its certification
period and the need to submit a new application in order to renew its eligibility for a
new certification period. Defendants shall give this notice prior to the start of the last
month of the household’s certification period as required by 7 U.S.C. § 2020(e)(4)
and 7 C.F.R. 273.14(b).

b.

Defendants shall provide the SNAP allotment to each household that files an
application for recertification no later than fifteen days prior to the day upon which
the existing certification period expires and, if found to be still eligible, no later than
one month after the household received its last allotment issued pursuant to the prior
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certification as required by 7 U.S.C. § 2020(e)(4).
c.

Defendants shall provide the household with a notice of required verification and the
due date for such verification. Defendants shall give the household at least 10 days
to provide the required information. Defendants shall also give each eligible
household whose eligibility is not determined by the end of its current certification
period due to the time period allowed for submitting any missing verification an
opportunity to participate, if eligible, within 5 working days after the household
submits the missing verification. 7 C.F.R. § 273.14(b)(4).

d.

Defendants shall provide eligible households an opportunity to receive SNAP
benefits no later than 30 calendar days after the date the household received its last
allotment or, as applicable, by its normal issuance date in the month following the
end of its certification period as required by 7 C.F.R. § 273.14(d).

e.

Defendants shall provide households with a Notice of Expiration containing, inter
alia, the date the certification period expires and the date by which the household
must submit an application for recertification in order to receive uninterrupted
benefits as required by 7 C.F.R. § 273.14(b).

f.

Defendants shall schedule interviews so that the household has at least 10 days after
the required interview in which to provide verification before the certification period
expires, as required by 7 C.F.R. § 273.14(b)(3)(iii).

10.

Notwithstanding any other provision of this Order, Defendants shall fully comply

with the timely processing requirements of the applicable SNAP statutes and regulations. For
purposes of this Order, Defendants shall be deemed to be fully complying with the timely processing
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requirements of the SNAP statutes and regulations so long as they meet a 96% timely processing
standard with respect to each of the following categories of dispositions (including approvals and
denials) each month: a) initial applications eligible for 7 day (expedited) processing; b) initial
applications subject to 30 day processing; and c) all recertification dispositions, starting no later than
the month following the date that this Order is so ordered and that Order is entered on the docket
sheet of the Nebraska District Court. Any performance percentage over a half (.5) percentage point
shall be rounded up to the nearest whole percentage number. For example, a timeliness percentage
of 95.99% shall be considered 96% for purposes of this Order. The determination of Defendants’
monthly performance percentage for each of the categories (a), (b), and (c) of this Paragraph 10 shall
be by reference to the data reflected in the “Nebraska SNAP Processing Results” Report, described
in paragraph IV (12(c)) of this Order.
11.

Defendants agree that they shall enact any changes to policy to ensure that DHHS

staff, employees, agents, and assigns comply with the terms and conditions of this Order. In addition,
Defendants shall conduct such training as is necessary to ensure that DHHS staff, employees, agents,
and assigns comply with the terms and conditions of this Order. Moreover, Defendants shall provide
Plaintiffs’ counsel with copies of any changed policy memos, procedures manuals, and internal
directives upon issuance.

IV. REPORTS
A.

12.

Timeliness of Initial and Recertification Applications
During the term of this Order, Defendants shall provide Plaintiffs' counsel with the

following monthly monitoring reports within fifteen (“15”) calendar days of the end of the month
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being monitored:
a.

“The Summary of Processed SNAP Applications for IMPAQ-Monthly” Report. This
report contains whole population data which notes the number of applications
processed monthly and whether those applications were processed timely. This data
calculation is run on the first Monday after the first Sunday of every month.

b.

“The Access Nebraska Dashboard "SNAP- Key Performance Metrics" report. This
report is run monthly and shows several SNAP and Economic Assistance
performance metrics related to timely application processing and call center
performance.

c.

The “Nebraska SNAP Processing Results” Report. This report is run monthly on the
first of the month and reflects data from the last business day of the previous month.
This report shows for each month: a) the number of initial 30 day applications
processed timely and untimely; b) the number of initial 7 day (expedited) applications
processed timely and untimely; c) the number of initial application (7 day and 30 day)
approvals and denials; d) the number of recertification application approvals and
denials; e) the timeliness percentages for initial 7 day applications, initial 30 day
applications, and recertification applications; f) the number of pending applications,
broken out by days pending; and g) the number of recertification applications
pending, with recertification applications that will not be processed timely noted with
an asterisk.

One copy of a model of each of the reports referenced in this paragraph 12 of this Order is annexed
hereto. The models of the reports referenced in subparts (a) and (c) include explanatory handwritten
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annotations reflecting the corresponding data on said reports and specifying the formulae underlying
the percentages in the report referenced in subpart (c) of this paragraph.
B. Sampling
13.

At least one statistically significant random or systematic sample shall be drawn by

Defendants from a month to be designated by the Plaintiffs to determine the accuracy and reliability
of the reporting set forth in Section IV(A) of this Order. The sample size shall be a number that is
necessary to provide no greater than a 3% confidence interval (margin of error) at the 95%
confidence level for that sampling frame. The parties shall meet and confer before the sample is
drawn to discuss the sampling methodology; the sample size; the data recording instrument to be
used for recording the information drawn from the sample; and the data sources for both the monthly
reports and the sample. In the event the parties are unable to reach an agreement, the disputed issues
will be referred to the Court for resolution.
C. Meet and Confer
14.

If, during the term of the Court's jurisdiction, Defendants develops new reports which

they believe may provide plaintiffs and the Court with the information required by Section IV(A) of
this Order in a manner that is equally reliable and no less convenient, Defendants shall give notice
to Plaintiffs' counsel regarding any such reports and meet and confer with Plaintiffs' counsel
regarding whether Section IV of this Order should be modified to address the new reports.
15.

Further, prior to making any substantive modification to the reports identified herein,

Defendants shall provide Plaintiffs' counsel with any template or other information to explain the
proposed modifications and provide Plaintiffs' counsel with the opportunity to evaluate whether the
proposed modified report would continue to provide the information they believe is necessary for
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monitoring compliance with this Order. Plaintiffs' counsel shall not unreasonably seek to oppose any
such modification.
16.

If the parties cannot agree on whether any new report or any modified report can be

used for the purposes of monitoring Defendants' compliance with the terms of this Order, the
disputed issues will be referred to the Court for resolution.
V.

INFORMAL REVIEW PROCESS

17.

Defendants agree to provide a mechanism by which Plaintiffs' counsel may bring to

the attention of the DHHS those instances in which an initial or recertification application may not
have been processed in accordance with applicable federal statutes and regulations cited herein:
a.

Defendants agree to review the issue and to take actions necessary to resolve the issue
within five (“5”) business days. Sheila Bacon, DHHS Field Operations
Administrator, will act as the contact person for Plaintiffs’ counsel. Defendants will
provide Plaintiffs' counsel with the identity of any successor to the person responsible
for resolving the issues within 5 business days of the date on which such a successor
is named.

b.

Other ongoing communications include: (1) the ACCESS Nebraska Dashboard on
the DHHS website; (2) bi-monthly meetings with Community Partners/Community
Agencies to improve communication around eligibility determinations, and (3)
regular meetings between Plaintiff’s counsel and Program Administrator to discuss
service delivery issues.

c.

Additionally, Defendants agree to appoint a local office administrator as a contact
person. Individual applicants may contact the DHHS appointed individual in their
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local office, within 30 days, if they believe that their application may not have been
processed in accordance with applicable federal statutes and regulations cited herein.
This meeting can be held telephonically or in person. This does not interfere with the
individual's right to appeal.
VI.

18.

JURISDICTION

Unless otherwise extended by the Court, the Court's jurisdiction herein shall terminate upon

Defendants achievement of a full compliance as defined in paragraph III (10) of this Order: ninetysix (96%) of a) initial applications eligible for 7 day (expedited) processing; b) initial applications
subject to 30 day processing; and c) all recertification dispositions) for twenty-five (“25”) of
twenty-eight (“28”) months. The determination of Defendants’ monthly performance percentage
for each of the categories (a), (b), and (c) of this Paragraph 18 shall be reflected by reference to the
data reflected in the “Nebraska SNAP Processing Results” Report, described in paragraph IV
(12(c)) of this Order. For all applications, the first month that may be counted toward the twentyfive months shall be the month following the date that this Order is so ordered and that Order is
entered on the docket sheet of the Nebraska District Court.
VII.

FORCE MAJEURE PROVISIONS.
19.

In any month(s) in which defendant(s)’ performance under paragraphs 8 and 9 of this

Order is affected by natural disasters, terrorist attacks, or other similar circumstances beyond the
Defendants’ control (hereinafter “Force Majeure”), Defendants’ non-complying performance for
such month(s) shall be disregarded for the purposes of determining Defendants’ compliance pursuant
to paragraph 18 of this Order, but the terms of this Order and the Court’s jurisdiction to enforce it
shall be automatically extended by an equal number of additional month(s).
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20.

If any Force Majeure event occurs that causes or may cause defendants to invoke

paragraph 19 of this Order, Defendants shall, as soon as practicable (but in no event later than
fourteen (“14”) calendar days after Defendants knew, or should have known, of such event) notify
Plaintiffs’ counsel, in writing. In such notification, Defendants shall report the anticipated length of
the disruption, the precise cause or causes of disruption, the measure or measures taken and to be
taken by defendants to prevent or minimize the disruption, and the timetable by which the measure
or measures will be implemented. Defendants will adopt all reasonable measures to avoid or
minimize any such disruption.
21.

If Plaintiffs agree that a disruption has been or will be caused entirely by

circumstances beyond the control of Defendants or any of its employees, agents, contractors or
consultants, and that Defendants and its employees, agents, contractors and consultants could not,
despite the exercise of their best efforts, have foreseen or prevented such violation, the time for
performance of such requirement shall be extended for a period not to exceed the actual disruption
resulting from such circumstance. In the event Plaintiffs do not agree, Defendants may submit the
matter to this Court for resolution. If Defendants submit the matter to the Court for resolution, and
the Court determines that a violation was caused entirely by Force Majeure circumstances beyond
the control of Defendants or any employee, agent, contractor or consultant of the Defendants, then
the terms of paragraph 27 operate as to the jurisdiction of the Court. If Defendants submit the matter
to the Court for resolution and the Court determines that a violation was not caused entirely by Force
Majeure, Force Majeure will not apply, and Defendants shall pay all costs and expenses incurred by
the Plaintiffs, including attorney's fees, incurred in responding to Defendants’ petition to the court.
22.

Defendants shall bear the burden of proving that any disruption or violation of any
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requirement of this Order was caused entirely by Force Majeure. Defendants shall also bear the
burden of proving the duration and extent of any disruption or violation attributable to such
circumstances. Force Majeure shall not include increases in the number of applications, fluctuations
in staffing levels, or acts of the state legislature in failing to appropriate funds that affect Defendants’
ability to meet the federal time frames or other external causes that Defendants could have
anticipated with reasonable business practices.
VIII. GENERAL PROVISIONS
23.

Within forty-five (“45”) days of entry of this Order, Plaintiffs’ counsel may submit a

request for attorney’s fees and costs to Defendants through Defendants’ counsel of record. If the
parties are unable to agree to an award of fees and costs within sixty (60) days of Plaintiffs’
submission of said request, Plaintiffs shall file a bill of costs and motion for attorney’s fees and costs
with the Court pursuant to 42 U.S.C. § 1988. In response, Defendants shall not challenge Plaintiffs’
entitlement to fees and costs, but may only challenge the amount of the request.
24.

The terms and conditions of this Order shall become effective upon so-ordering by

the Court.
25.

This Order is final and binding upon the parties, their successors and assigns. The

parties recognize and acknowledge that the only consideration for signing this Order are the terms
stated herein and no other promise, agreement, or representation of any kind has been made to any
party by any person or entity whatsoever to cause any party to sign this Order.
26.

This Order constitutes a compromise settlement of disputed and contested matters

between the parties. It shall not be construed as an admission of any sort by any of the parties, nor
shall it be used as evidence in a proceeding of any kind, except as necessary to administer and/or
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enforce the terms of this Order.
27.

This Order constitutes an integrated stipulation, containing the entire understanding

of the parties with respect to the matters addressed herein and, except as set forth in this Order, no
representations, warranties or promises, oral or written, have been made or relied on by the parties.
This Order shall prevail over any prior communications between the parties or their representatives
relative to matters addressed herein. This Order may not be changed unless the change is in writing
and signed by the parties and the Court or the Court on its own.
28.

The parties warrant and represent that they have read and understand the foregoing

provisions of this Order and that they and their respective signatories are fully authorized and
competent to approve and consent to this Order on their behalf.
29.

Notwithstanding the provisions of this Order, Defendants reserve the right to seek to

implement, change, or otherwise alter or amend the procedures and requirements of this Order if
required by intervening changes in federal statute or regulation or State statute inconsistent with this
Order. Defendants shall provide Plaintiffs’ counsel written notification, by certified mail or by hand
delivery with written acknowledgment of receipt, of a required change at least thirty (30) days prior
to the commencement of implementation, unless Defendants are required to implement such a
required change in less than thirty (30) days. If Defendants are required to implement a required
change in less than thirty (30) days, Defendants shall provide notice to the Plaintiffs’ counsel no
later than seven (7) working days after learning of a required change. Plaintiffs may move to
challenge whether the change is required by federal statute or regulations or state statute. Any such
change shall be implemented as narrowly as possible to preserve as much of this Order as possible.

DATED this ______ day of ____________________, 2016.
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