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LR 265
Report on Traffic and Adult Pretrial Diversion
& Collection of Court Costs for the
Judges’ Retirement System

LR 265 was introduced by members of the Nebraska Retirement Systems and Judiciary
Committees. Because the study focused on pretrial diversion programs and court fees which are
under the jurisdiction of the Judiciary Committee, the study was referenced to the Judiciary
Committee.

The Nebraska Retirement Systems Committee’s interest in this issue stems from the earmarking
of a number of court fees for purposes of funding the employer contributions in the Judges’
Retirement System. The Committee is seeking new sources of funding and working to
understand the decline in court fee revenues.

A combined interim study report, which included LR 252, 265 and LR 311 was drafted for the
Judiciary Committee. This LR 265 report is a segment of the Judiciary Committee report which
also included LRs 252 and 311. LR 265 primarily examines:

I.  the number of participants in traffic pre-trial diversion in recent years throughout the
state;

2. whether or not court fees are assessed to participants in these programs,

3. if court fees are assessed, are they being credited to the court system,

4. if greater participation in these programs may be a factor in the declining court fee
revenues; and

5. if any other factors have an impact on the amount of revenue generated by court fees.

[Appendix A — Text of LR 265]

BACKGROUND—COURT FEES

Court fees deposited into the State General Fund

According to legislative history, in 1972 the county court system was reorganized and placed
under the direction of the Nebraska Supreme Court. All filing fees and costs were directed for
deposit into the State General Fund and all operating costs of county courts were directed to be
paid by the State.

Under Neb. Rev. Stat. 25-2712, all county court fees and costs are directed to the State Treasurer
for deposit in the State General Fund. In addition, a small amount of revenue is generated by case
filings in the district courts and in the Supreme Court and Court of Appeals. Revenue from court
fees deposited into the State General Fund has been decreasing. In FY 10/11 revenue was $9.2
million; in FY 14/15 it was $8.5 million.



Court fees earmarked for Judges’ Retirement Fund

Court fees were first earmarked for the Judges Retirement Fund in 1957 to fund the employer/state
contributions to the Fund. The original $1 fee was increased to $5 in 2003. In 2005 a number of
additional case filings were earmarked in order to generate more fees for credit to the Judges
Retirement Fund. In 2009, in order to make up for the -27% investment losses due to the severe
stock market drop, the $5 fee was increased to $6.

This chart lists the amount of fees earmarked for deposit in the Judges Retirement Fund and the
court, cause of action, or docket fee to which the fee is assessed.

SECTION FEE COURT/CAUSE OF ACTION/DOCKET FEE
24-703 $6.00 District, County, Supreme, Appeals, & Workers Comp Courts
25-2804 $1.25 Small Claims
33-103 $50.00 | Supreme

3310301 | $50.00 | Appeals
33-106.02 "$4.00 | District (docket fees)

33-123 "$4.00 | District (civil docket fees)

33-124 "$4.00 | County (criminal)

33-125 $4.00 County (probate)
33-126.02 $12.00 | County (guardianship/conservatorship)
33-126.03 $2.00 County (inheritance tax)

33-126.06 $2.00 County (trust)

" These fees will increase in 2017 to $4 pursuant to LB 468, which passed in 2015,

Court Fees for other Programs

In addition to providing revenue for the Judges’ Retirement System, court costs and fees also
fund a number of other programs.

PROGRAM FEE STATUTE
Civil Legal Services Fee $1.00 25-3010
Court Automation Fee $8.00 33-107.03
Crime Victim Fee $1.00 25-3010
Dispute Resolution Fee $ .75 33-155
Indigent Defense Fee $3.00 33-156
Law Enforcement Improvement Fee $2.00 81-1429
Legal Services Fee $5.25 33-107.01
Supreme Court Education Fee $1.00 33-154
Uniform Data Analysis Fee $1.00 47-633




Theories Regarding the Decline in Court Fee Revenue

There are several theories about the cause of declining revenues from court fees which include:

o Participation in traffic and adult pretrial diversion has increased in the last

several years

Fewer traffic citations are being written because in several of the last several
years there were no new classes for law enforcement officers (new state patrol

officers are generally assigned traffic citation responsibilities)

Fewer New [ aw Enforcement Officers -- Possible Impact on Court Costs

Due to budget limitations since 2009, there were no law enforcement training classes offered in
2009, 2010, or 2013, and thus no additional state patrol officers were hired in these years.
According to information provided by the state patrol, new officers are generally assigned traffic
duty and issue the majority of traffic citations. One of the theories to explain a decline in court
revenues and participation in traffic pretrial diversion programs is because there were fewer
traffic citations issued in those years. Below is a chart provided by the State Patrol that includes
the number of traffic citations issued statewide by all police agencies in Nebraska 2002-2013, the
total number of traffic stops from 2005-2014, the number of new state patrol officers each year,

and the total number of state patrol officers in each year.

YEAR Citations Traffic Stops New State Total State
Statewide Starewide Patrol Officers Patrol Officers
2015 35 413
2014 512,209 378
2013 141,654 492134 0 409
2012 152 311 505,481 17 427
2011 166,759 516,081 11 433
2010 169,907 538,297 0 444
2009 153,824 483,268 0 468
2008 160,045 502,127 24 496
2007 135,663 407,432 21 484
2006 164,360 463,131 28 477
2005 160,597 488,250 0 473
2004 173,991 23 489
2003 182,625 83 486

Judges’ Retirement System Funding Needs

After an initial increase in revenue from court fees in FY 10/11, the revenue has dropped each year.
Despite the 2009 fee increase, the revenue from fees in FY 14/15 was less than the revenue collected

in FY 08/09.




Plan Year Total Court Fee Decrease/Increase from
Revenue Previous Year
FY 14/15 $2,986,233 -$105,481
FY 13/14 $3,001,714 -$136,208
FY 12/13 $3,227.922 -$172,537
FY 11/12 $3,450,459 -$49 929
FY 10/11 $3,500,388 -$43,776
FY 09/10 $3,544 164 +$152,790
FY 08/09 $3,391,374

According to the 2015 actuarial valuation report, revenue from court fees are assumed to remain
flat (at best), and if the trend continues, revenue will continue to decrease over time. This is
particularly challenging, because actuarial costs are developed as a level percentage of payroll. As
a result, the dollar amount of employer/judges contributions will increase in future years while
the revenue from court fees remains flat or decreases.

[See Appendix D — Cavanaugh Macdonald Consulting 30-year projection of
court fees and additional state contributions (ARCs)
2015 Annual Actuarial Valuation of Judges’ Retirement System]

2015 Nebraska Retirement Systems Committee Legislation

In 2015, LB 602 was introduced by the Nebraska Retirement Systems Committee and referenced
to the Judiciary Committee. As introduced, LB 602 made two changes to the Judges Retirement
Act. The court fee dedicated to the Judges Retirement Fund was increased from $6 to $8
beginning July 1, 2015. And beginning October 1, 2015, an $8 court fee was added to cases referred
to pretrial diversion programs. The $2 increase was estimated to generate an additional $700,000
to $1 million per year.

LB 602 was amended and advanced from the Judiciary Committee without the $2 increase on
court cases, however, it did retain the provision which attached a new $6 fee to all pre-trial
diversion cases.

Opposition was raised on the floor to the assessment of fees on pretrial diversion programs and
general questions were raised about the number and types of cases involved in pretrial diversion.
In response to these concerns, the bill was further amended to eliminate the fees on pretrial
diversion and money was diverted to the Judges Retirement Fund that had been earmarked for
the State General Fund.

Beginning July 1, 2015, $2 will be diverted until 2017 when the amount diverted from the General
Fund will be increased to $4. The estimated revenue generated from the $2 diversion is
approximately $660,000 and approximately $1,320,000 when the amount is increased to $4 in
2017. The provisions were incorporated into I.B 468 and passed.



The chart below provides a breakdown of how much each dollar will generate based on the type
of case according to information provided by the Court Administrator’s Office using the FY13/14
revenue deposited into the state General Fund from court fees.

CASE FYI3/14 FEETO | GENERATED | NUMBER FY 15/16 FY17&ON | AMOUNT
TOTALGF | THEGF | BYEACH$1 | DOLLARS | DIVERTED | DOLLARS | DIVERTED
REVENUE TOJUDGES | TOJUDGES | TO JUDGES | TO GF
Civil $1,600,000 | $18 $90,000 $2 $180,000 | $4 $360,000
Criminal | $1445,000 | $18 $80,000 $2 $160,000 | $4 $320,000
Traffic | $2,310,000 | $18 $130,000 $2 $260,000 | $4 $520,000
Probate | $600,000 | $20 $30,000 $2 $60,000 54 $120,000
TOTAL $660,000 $1,320,000

In response to the questions raised about pretrial diversion programs in general, and as a
possible means of raising additional funds for judges’ retirement - members of the Nebraska
Retirement Systems Committee and the Judiciary Committee introduced LR 265 to explore
these issues and the Judiciary Committee introduced LR 252 to specifically examine court fees
and costs.

BACKGROUND - PRE-TRIAL DIVERSION PROGRAMS

There are three types of pre-trial diversion programs - juvenile, adult criminal offenses, and minor
traffic. FEither the city attorney or the county attorney is statutorily authorized to establish a
pretrial diversion program in the county/city with the concurrence of the governing entity.

Juvenile pretrial diversion

The Director of Juvenile Diversion Program oversees development of juvenile diversion programs
in counties and cities and prepares an annual report summarizing juvenile diversion programs.
According to 2015 report, 62 counties have a juvenile diversion program but only 52 provided
information to the Juvenile Diversion Administrator. Between July 1, 2013 and June 30, 2014, there
were 3,546 juveniles referred to the program. No data was collected in this study on juvenile
pretrial diversion since annual reports are issued by the Program.

Adult Criminal offenses

There is no centralized reporting or data collection system for these cases therefore there is limited
information available regarding the number of counties or cities that offer adult pretrial diversion,
what offenses are available for diversion, and participation rates.

Minor traffic violations

The Department of Motor Vehicle (DMV) approves curriculum for minor traffic violations and
sets fees for the cost of driver safety program. There are six private providers that offer traffic
diversion programs, covering varying jurisdictions including: Nebraska Safety Center, National
Safety Center Nebraska, Traffic Safety Plus, Southeast Community College, Nebraska Safety
Council and Lancaster County Community Corrections. Each provider must be recertified by the
DMV each year.



The DMV requires each provider to become recertified each year and therefor has a record of
which counties have traffic diversion programs. DMV does not collect data on the number of
participants in each county/city. Each county/city is allowed to assess fees which are added to
the costs of administering and operating driver safety programs, to promote drive safety, and to
pay for administering other safety and education programs within such jurisdiction.

Some of the providers collect $48 in court fees (which includes the $6 fee earmarked for the judges’
retirement fund) and some do not.

The DMV has promulgated rules and regulations outlining the requirements governing driver
safety training programs as pretrial diversion in Title 150. Below are relevant provisions in
Chapters 3 and 4 regarding the assessment of fees:

003.03B Fees Charged by [urisdiction

Fees charged by the jurisdiction may include, but are not limited to such
items as court costs, or other costs necessary for the jurisdictions’ operation
of a plan for diversion of minor traffic offenses.

004 County or City Attorney’s Plan for a Jurisdiction

004.01 A county attorney who establishes a plan for pretrial diversion of minor
traffic offenses in a jurisdiction shall provide an itemized breakdown of fees
charged by a jurisdiction and fees received by a jurisdiction (see 003.03 of
these regulations for details) to any provider seeking certification of a
program

According to the DMV, all but 9 counties currently offer traffic pretrial diversion programs. The
only counties that do not offer such programs are: Cherry, Dawes, Dixon, Filmore, Grant, Holt,
Keya Paha, Pierce and Rock. (Approximately a dozen cities also offer traffic pre-trial diversion
programs, but no survey data was collected from cities for purposes of this interim study.)

Tralffic Pretrial Diversion Class Provider Survey Results

As noted previously, one of the theories proposed to explain the decline in court fees in the past
several years is that more people are participating in traffic pretrial diversion programs. In order
to explore this theory, a survey was created to gather participation numbers from the pretrial
diversion program providers. According to survey responses, since 2012 the statewide number of
traffic pretrial diversion class participants has decreased each year, though participation within
each county has varied. Statewide, the total number of participants are:

2014 21,694
2013 24,126
2012 27,788

There were 3,662 fewer participants in 2013 compared to 2012, and 2,432 fewer participants in
2014 compared to 2013. Between 2012 and 2014, the total number of participants dropped 6,094.
Among the counties with the highest number of participants, there were four patterns:



participation decreased in both 2013 and 2014
participation decreased in 2013 and increased in 2014
participation increased in 2013 and decreased in 2014; and
participation increased in both 2013 and 2014

Participation Decreased on Both 2013 and 2014

2012 2013 2014
Douglas 12,420 10,283 7,338
Platte 249 171 133
Cuming 244 206 204
Stanton 172 116 107
Norfolk 146 87 93

Participation Decreased in 2013 and Increased in 2014

Lancaster 0,546 7,749 8,257
Adams 199 175 187
Colfax 145 139 150

Participation Increased in 2013 and Decreased in 2014

Dodge 660 750 631
Cass 387 563 544
Lincoln 277 403 354
Hall 137 146 142

Participation Increased on Both 2013 and 2014

Washington = 217 238 304
Buffalo 184 199 208
Otoe 129 152 178
Howard 122 123 154

Survey Data on Collection of Court Costs Information

A second survey, created by legislative staff on traffic pretrial diversion programs was sent to every
county attorney by the Nebraska Association of County Officials (NACO). Follow-up calls were
made to county attorneys. There were no responses from 38 of the county attorneys to any of the
questions.

According to the survey responses, in all but 14 counties, the traffic pretrial diversion provider
collects court costs in addition to the fees collected to cover the cost of the traffic pretrial diversion
program. However, there is a great deal of variation among county attorneys and courts whether



or not cases are filed and if court fees are assessed in addition to court fees collected as part of the
costs to participate in traffic pretrial diversion.

In 15 counties, if court costs are collected by the provider, then court costs are not collected by
the court. These counties include: Boone, Brown, Burt, Clay, Frontier, Garden, Gosper, Hooker,
Kearney, Keith, Merrick, Nance, Sheridan, Sherman, and Thayer.

According to survey responses, in 19 counties court costs are collected by both the program
providers and the courts. These counties include: Adams, Arthur, Blaine, Cedar, Cheyenne,
Colfax, Cuming Dundy, Franklin, Garfield, Greeley, Johnson, Kimball, Pawnee, Platte, Polk, Red
Willow, Wayne and Webster.

In Saline and Saunders, court costs are not collected by either the program provider or the court.
In Cass, Douglas and Washington counties, providers do not collect court costs. It is unknown if
court costs are collected by the court since the county attorney from these counties did not
respond to the survey.

In Otoe, Sarpy and York counties, court costs are not assessed by the provider and the county
attorney does not file cases in the court if a person enters pretrial diversion. According to survey
responses, in Butler, Cass and Lancaster counties, if the person signs up for a traffic pretrial
diversion program within 10 days after receiving the traffic citation and successfully completes
the course, then no court costs are assessed. Lancaster noted that 90%-95% of persons receiving
traffic citations sign up for traffic pretrial diversion classes within 10 days, successfully complete
the classes and avoid paying any court costs. Butler and Cass did not provide any data on the
number of those who sign up and complete the classes.

This is a chart of the counties in which providers do not collect court costs. In those counties
starred with an asterisk, the county attorney did not provide information as to whether or not
court costs are assessed by the court.

COUNTY 2012 2013 2014
Butler 07 118 86
*Cass 387 563 544

*Dodge 660 750 631
*Douglas 12,420 10,283 7,338
Lancaster 9,546 7,749 8,257
*Lincoln 277 403 354
*Madison 102 73 123
*Phelps 81 75 59
Saline 59 38 32
Sarpy 87 64 90
Saunders 143 102 109
*Stanton 172 116 107
*Washington 217 238 304
Wayne 84 58 42
York 61 59 77
TOTALS 26,405 22,702 20,167




Estimates of Additional Revenue from $6 Fee on Diversion Participants

Based on the reporting by the county attorneys and providers, there were 26,405 participants in
2012, 22,702 participants in 2013 and 20, 167 participants that were not assessed court fees. If a
$6 fee were assessed on each person participating in a traffic pretrial diversion program based on
these participation numbers the following additional revenue for the Judges’ Retirement System
could have been generated:

2014 $121,002
2013 $136,212
2012 $158,430

Even with declining traffic pretrial diversion participation, it appears at least $100,000 additional
revenue could be annually generated by a $6 fee.

Indigents — Payment of Court Costs and Traffic Pretrial Diversion Costs

Of the county attorneys who provided responses -- three counties — Boone, Dundy and Kearney
waive court costs for indigents. Dundy and Sarpy waive the cost of traffic pretrial diversion
programs for indigents and in Saline, the county pays the cost of traffic pretrial diversion programs
for indigents.

In the other 25 counties that responded, an indigent pays both court costs and the cost of
participation in traffic pretrial diversion. These counties include: Arthur, Blaine, Cedar,
Cheyenne, Clay, Cuming, Franklin, Frontier, Gage, Garden, Garfield, Gosper, Greeley, Hooker,
Johnson, Keith, Kimball, Merrick, Pawnee, Platte, Rock, Sheridan, Sherman, Thayer, Wayne, and
York.

[Appendix E — Chart of County Attorney & Provider Responses on
Payment of Court Costs & Provider Data on Participation]
[Appendix F - County Attorney Responses on Traffic Diversion — Filing of Court Cases
and Collection of Court Costs & Program Costs from Indigents]

ADULT PRETRIAL DIVERSION

There is no centralized reporting or data collection system for adult criminal pretrial diversion
cases therefore there is limited information available regarding the number of counties or cities
that offer adult pretrial diversion, what offenses are available for diversion, and the number of
persons who participate in these programs.

2014 Data Collection

Prior to the 2014 legislative session, the Legislative Research Division, at the request of the
Nebraska Retirement Systems Committee, contacted the four largest counties and the city of
Omaha to gather some preliminary data on adult pretrial diversion. Here is the information
gathered:



Douglas 144 cases were referred in 2014. No information was provided on
assessment of court fees

Hall Does not have adult pretrial diversion program

Lancaster 2,000 cases were referred in 2014. No information was provided on
assessment of court fees

Sarpy 921 cases were referred in 2014 and there was intake on 543 cases. No
information on assessment of court fees

Omaha About 700 participants each year. Court costs are not collected

Adult Pretrial Diversion Survey

As part of LR 265, a survey drafted by legislative staff was sent to all county attorneys by the
Nebraska Association of County Officials (NACO).

[Appendix F — Text of Adult Pretrial Survey of County Attorneys]

There were 54 responses or partial responses to the survey by county attorneys. Twenty-one of
the counties offer adult pretrial diversion, though the offenses vary broadly. Those counties
include: Arthur, Butler, Cass, Cedar, Colfax, Dundy, Douglas, Gage, Frontier, Lancaster, Madison,
Otoe, Platte, Richardson, Sarpy, Scottsbluff, Sheridan, Sherman, Webster and York.

Five of the counties that offer adult pretrial diversion collect court costs; the remaining 16 counties
who offer such diversion do not collect court costs, although Colfax noted that court costs are
collected if the participant fails to complete diversion.

Thirty-three of the counties that responded do not offer adult pretrial diversion programs. Those
counties include: Blaine, Boone, Box Butte, Boyd Brown, Cheyenne, Clay, Cuming, Dakota,
Franklin, Garfield, Gosper, Greeley, Hooker, Howard, Johnson, Keith, Kimball, Knox, Loup,
Merrick, Nance, Pawnee, Phelps, Pierce, Polk, Red Willow, Rock, Saline, Saunders, Thayer,
Thomas, and Washington.

Eight counties including Colfax, Lancaster, Madison, Otoe, Platte, Sarpy, Scottsbluff and
Sherman, provided information on the number of participants in adult pretrial diversion.
According to the responses, there were 2,223 participants including 495 in Sarpy and 1,528 in
Lancaster.

Indigents — Payment of Court Costs and Adult Diversion Program Costs

Included in the survey were a number of questions about who pays court costs and diversion
program costs for indigents. Responses to these questions were received from 10 counties
including: Butler, Colfax, Dodge, Gage, Madison, Otoe, Platte, Sarpy, Sherman and York.

10



Court Costs -~ In Butler, Gage, Platte, Sherman and York costs are paid by the pretrial diversion
participant. In Madison and Otoe, costs are paid by the pretrial diversion participant if he or she
fails to complete the diversion program. In Dodge, court costs for pretrial diversion participants
are waived.

Pretrial Diversion Program Cost — Program costs are treated in numerous ways according to the
responses received. In Dodge, Sherman and York the participant pays program costs. In Butler,
pretrial diversion program costs are either waived or paid by the participant on a sliding scale. In
Colfax the cost varies on the participant’s ability to pay. In Gage the participant pays the program
cost but scholarships are available based on need. In Otoe and Platte, program costs are waived.
In Madison there are no fees for participation in the pretrial diversion program. In Sarpy program
costs are waived and community service is added.

[Appendix F -— Selected Responses of Adult Pretrial Survey of County Attorneys]

CONCILUSION

Collection and payment of court costs varies in all counties due to the discretion of the courts and
county attorneys

According to the participation numbers for 2012 through 2014, the number of people participating
in traffic pretrial diversion has declined. Most traffic pretrial diversion program providers collect
court costs and pay them to a variety of county offices. It is unknown whether these payments
are being deposited into the court system for credit to appropriate programs - including the
Judges’ Retirement System.

Court fee revenues should be monitored in 2015 to determine whether there is an increase in the
number of traffic citations issued by the 35 new officers hired by the state patrol in 2014. It will
also be interesting to note if the number of traffic pretrial participants increases as well.

In order to track participation in traffic pretrial diversion, it may be useful to ask the Department
of Motor Vehicles if they would also ask the providers, as part of their recertification each year, to
include the total number of people who participated in the traffic pretrial diversion program.

From the data provided by providers and county attorneys, it is estimated that a $6 fee assessed
for participation in traffic pretrial diversion would have generated at least $120,000 in 2014, and
even with declining participation numbers could generate a possible additional $100,000 annually
for the Judges Retirement System.

1
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LR 265

LEGISLATIVE RESOLUTION 265. Introduced by Davis, 43; Coash, 27; Ebke, 32; Groene, 42;
Kolowski, 31; Kolterman, 24; Krist, 10; Mello, 5; Morfeld, 46; Pansing Brooks, 28; Seiler, 33;
Williams, 36.

PURPOSE:  The purpose of this resolution is to examine minor traffic violation, adult, and
juvenile pretrial diversion programs authorized by counties and municipalities. The study shall
include, but not be limited to, an examination of the following:

(1) The pretrial diversion programs authorized by counties and municipalities and the
approved private pretrial diversion program providers;

(2) The costs for participation in pretrial diversion programs and the additional fees
assessed by counties and municipalities including court costs;

(3) The delivery of court costs collected by the court system for credit to appropriate
funds;

(4) The utilization of fees collected by counties and municipalities;
(5) The treatment of indigent persons and uncollectible costs and fees; and

(6) The feasibility of establishing a central reporting system of all pretrial diversion
programs including the assessment, collection, and utilization of program costs and fees.

NOW, THEREFORE, BE IT RESOLVED BY THE MEMBERS OF THE ONE HUNDRED
FOURTH LEGISLATURE OF NEBRASKA, FIRST SESSION:

L That the Judiciary Committee of the Legislature shall be designated to conduct
an interim study to carry out the purposes of this resolution.

2. That the committee shall upon the conclusion of its study make a report of its
findings, together with its recommendations, to the Legislative Council or
Legislature.






APPENDIX B

Cavanaugh Macdonald Actuarial Consulting
30-year Projections of Court Fees and
Additional State Contributions (ARCs)
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