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MEMORANDUM 
 
 

TO:  NATURAL RESOURCES COMMITTEE MEMBERS 
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SUBJECT: LR 435 

 

 

 
The Natural Resources Committee studied issues related to pipelines placed within 

Nebraska.  Committee staff, and staff from Sen. Annette Dubas’s and Sen. Kate 

Sullivan’s offices gathered information on the current status of pipelines and for 

proposed pipelines going through the state.  Research included state and federal 

legal/statutory authority and regulations related to pipelines; content of public safety 

measures related to pipelines; adherence to legal obligations and other standards of 
care and stewardship by pipeline companies; the extent to which Nebraska state 

government entities are affected or involved in pipeline matters; extent to which other 

states’ government entities are affected or involved in pipeline matters and; 

consequences to and concerns of landowners. 

 
The committee also worked with the University of Nebraska’s Water Center through 

which several professors who are experts in various natural resources sciences were 

identified as resources for our technical questions.  The professors provided the 

committee with a wealth of information regarding various aspects of the state’s 

sandhills and the High Plains/Ogallala Aquifer.  In addition to the professors’ 

testimonies that can be found in the hearing transcript, a document containing detailed 
answers to questions asked by the committee is included in this report. 

 

The purpose of this study was to gather as much state-related information on pipelines 

running through Nebraska  as possible and to provide the research to the public.  A 

great deal has been said about federal preemption and the absence of state oversight 
authority.  The study was conducted and this report compiled to provide the state’s 

citizens with specific information on these topics from the State Legislature’s 

perspective.  As such, though we have worked together on this issue, the research 

conducted by our congressional representatives is not included. 

 

Last, a few words about our findings.  Disagreement among interests will remain on 
whether and to what extent the state may legislate on pipelines.  In response to the 

concerns of Nebraskans, it is likely that legislation will be introduced in the 2011 

session to address safety and protection of our natural resources and to ensure that 

landowners have access to unbiased information regarding use of their property.  Such 

a bill will provide the Legislature with the opportunity to continue researching and 
learning about pipeline matters, and provide the public with the opportunity to again 

voice their concerns. 

 



Keystone XL Pipeline Project1 
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1
 Federal agency permit, license and consultation requirements include Department of State; Bureau of Land Management; US Corps of Engineers (Omaha, 

Tulsa, Fort Worth, and Galveston Districts); US Fish and Wildlife Service; Federal Highway Administration; Office of Pipeline Safety; US Environmental 

Protection Agency (Regions VI, VII, and VIII); US Department of Treasury-Bureau of Alcohol, Tobacco, and Firearms; National Oceanic and Atmospheric 

Administration-National Marine Fisheries Service. 
 
2
 Section 106 of the National Historic Preservation Act of 1966 (NHPA) requires Federal agencies to take into account the effects of their undertakings on 

historic properties, and afford the Advisory Council on Historic Preservation a reasonable opportunity to comment. 
3 State/Tribal Authority under Section 401 Under Section 401, States and Tribes can review and approve, condition, or deny all Federal permits or licenses that 

might result in a discharge to State or Tribal waters, including wetlands. The major Federal licenses and permits subject to Section 401 are Section 402 and 

404 permits (in nondelegated States), Federal Energy Regulatory Commission (FERC) hydropower licenses, and Rivers and Harbors Act Section 9 and 10 

permits. 
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4
 F. Short-term Water Quality Standard for Turbidity (318 Authorization): To provide a short term water quality turbidity standard for construction activities. 

Activities must be carried out in accordance with conditions prescribed by the Department of Environmental Quality. 

5
 Natural Streambed and Land Preservation Act (310 Permit)  To minimize soil erosion and sedimentation.  To protect and preserve streams and rivers in their 

natural or existing state. 

6
 Right-of-way. 
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7
 Montana Environmental Policy Act (MEPA). 

8
 B. Montana Stream Protection Act (SPA 124 Permit):  To protect and preserve fish and wildlife resources.  To maintain streams and rivers in their natural or 

existing state. 
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Office of Pipeline Safety Information 

 
From: Barrett, David (PHMSA)  

Sent: Wednesday, October 06, 2010 10:26 AM 

To: Klinger, Patricia (PHMSA) 
Cc: Winnie, Harold (PHMSA) 

Subject: FW: Nebraska legislative conference call 

  
Pat,  
  
Following the conversation with the Nebraska legisl ative contingent at 
1:30 PM CT on Tuesday 9-21-2010, we were left with four to do items.   

1)     Intrastate Certificate program for Hazardous Liquid   See Section 
60105 part A and B for reference (highlighted below  and attached 
file of statute)on how to become an intrastate cert ificated 
program.  

2)     How to become Interstate Agent Programs for Liquid and/or Natural 
Gas See Section 60106 part B for reference (highlighted  below and 
attached file of statute)on how to become an inters tate agent 
after becoming an intrastate certificated program  

3)     Definitions of HCA’s   High consequence area means:  
(1)  A commercially navigable waterway, which means  a waterway 
where a substantial likelihood of commercial naviga tion exists;  
(2)  A high population area, which means an urbaniz ed area, as 
defined and delineated by the Census Bureau, that c ontains 50,000 
or more people and has a population density of at l east 1,000 
people per square mile;  
(3)  An other populated area, which means a place, as defined and 
delineated by the Census Bureau, that contains a co ncentrated 
population, such as an incorporated or unincorporat ed city, town, 
village, or other designated residential or commerc ial area;  
  
(4)  An unusually sensitive area, as defined in §19 5.6.see 
attached file for reference.  
  
  

4)     Are the Sand hills and the Ogallala Aquifer HCA’s ? PHMSA is 
checking whether the Sand Hills and Ogallala Aquife r are HCAs.   

  
  
Federal Pipeline Safety Statute  
  
49 USC Sec. 60105                                           01/05/2009  
  
    TITLE 49 - TRANSPORTATION  
    SUBTITLE VIII - PIPELINES  
    CHAPTER 601 - SAFETY  
  
    Sec. 60105. State pipeline safety program certi fications  
      (a) General Requirements and Submission. - Ex cept as provided in  
    this section and sections 60114 and 60121 of th is title, the  
    Secretary of Transportation may not prescribe o r enforce safety  
    standards and practices for an intrastate pipel ine facility or  
    intrastate pipeline transportation to the exten t that the safety  
    standards and practices are regulated by a Stat e authority  
    (including a municipality if the standards and practices apply to  



    intrastate gas pipeline transportation) that su bmits to the  
    Secretary annually a certification for the faci lities and  
    transportation that complies with subsections ( b) and (c) of this  
    section.  
      (b) Contents. - Each certification submitted under subsection (a)  
    of this section shall state that the State auth ority -  
        (1) has regulatory jurisdiction over the st andards and  
      practices to which the certification applies;  
        (2) has adopted, by the date of certificati on, each applicable  
      standard prescribed under this chapter or, if  a standard under  
      this chapter was prescribed not later than 12 0 days before  
      certification, is taking steps to adopt that standard;  
        (3) is enforcing each adopted standard thro ugh ways that  
      include inspections conducted by State employ ees meeting the  
      qualifications the Secretary prescribes under  section  
      60107(d)(1)(C) of this title;  
        (4) is encouraging and promoting the establ ishment of a program  
      designed to prevent damage by demolition, exc avation, tunneling,  
      or construction activity to the pipeline faci lities to which the  
      certification applies that subjects persons w ho violate the  
      applicable requirements of that program to ci vil penalties and  
      other enforcement actions that are substantia lly the same as are  
      provided under this chapter, and addresses th e elements in  
      section 60134(b);  
        (5) may require record maintenance, reporti ng, and inspection  
      substantially the same as provided under sect ion 60117 of this  
      title;  
        (6) may require that plans for inspection a nd maintenance under  
      section 60108 (a) and (b) of this title be fi led for approval;  
      and  
        (7) may enforce safety standards of the aut hority under a law  
      of the State by injunctive relief and civil p enalties  
      substantially the same as provided under sect ions 60120 and  
      60122(a)(1) and (b)-(f) of this title.  
  
      (c) Reports. - (1) Each certification submitt ed under subsection  
    (a) of this section shall include a report that  contains -  
        (A) the name and address of each person to whom the  
      certification applies that is subject to the safety jurisdiction  
      of the State authority;  
        (B) each accident or incident reported duri ng the prior 12  
      months by that person involving a fatality, p ersonal injury  
      requiring hospitalization, or property damage  or loss of more  
      than an amount the Secretary establishes (eve n if the person  
      sustaining the fatality, personal injury, or property damage or  
      loss is not subject to the safety jurisdictio n of the authority),  
      any other accident the authority considers si gnificant, and a  
      summary of the investigation by the authority  of the cause and  
      circumstances surrounding the accident or inc ident;  
        (C) the record maintenance, reporting, and inspection practices  
      conducted by the authority to enforce complia nce with safety  
      standards prescribed under this chapter to wh ich the  
      certification applies, including the number o f inspections of  
      pipeline facilities the authority made during  the prior 12  
      months; and  
        (D) any other information the Secretary req uires.  
  



      (2) The report included in the first certific ation submitted  
    under subsection (a) of this section is only re quired to state  
    information available at the time of certificat ion.  
      (d) Application. - A certification in effect under this section  
    does not apply to safety standards prescribed u nder this chapter  
    after the date of certification. This chapter a pplies to each  
    applicable safety standard prescribed after the  date of  
    certification until the State authority adopts the standard and  
    submits the appropriate certification to the Se cretary under  
    subsection (a) of this section.  
      (e) Monitoring. - The Secretary may monitor a  safety program  
    established under this section to ensure that t he program complies  
    with the certification. A State authority shall  cooperate with the  
    Secretary under this subsection.  
      (f) Rejections of Certification. - If after r eceiving a  
    certification the Secretary decides the State a uthority is not  
    enforcing satisfactorily compliance with applic able safety  
    standards prescribed under this chapter, the Se cretary may reject  
    the certification, assert United States Governm ent jurisdiction, or  
    take other appropriate action to achieve adequa te enforcement. The  
    Secretary shall give the authority notice and a n opportunity for a  
    hearing before taking final action under this s ubsection. When  
    notice is given, the burden of proof is on the authority to  
    demonstrate that it is enforcing satisfactorily  compliance with the  
    prescribed standards.  
  
-SOURCE- 
    (Pub. L. 103-272, Sec. 1(e), July 5, 1994, 108 Stat. 1309; Pub. L.  
    104-304, Sec. 20(a), Oct. 12, 1996, 110 Stat. 3 804; Pub. L. 109-  
    468, Sec. 2(b)(1), Dec. 29, 2006, 120 Stat. 348 7.)  
  
  
                       HISTORICAL AND REVISION NOTE S                    
    ----------------------------------------------- --------------------  
      Revised       Source (U.S. Code)       Source  (Statutes at Large)  
      Section                                      
                      
    ----------------------------------------------- --------------------  
    60105(a)       49 App.:1674(a)         Aug. 12,  1968, Pub. L.        
                    (1st sentence words     90-481,  Sec. 5(a), 82 Stat.  
                    before "that such       722; Au g. 22, 1972, Pub. L.  
                    State agency").         92-401,  Sec. 1, 86 Stat.     
                                            616; Oc t. 11, 1976, Pub. L.  
                                            94-477,  Sec. 5(a), 90 Stat.  
                                            2073; N ov. 30, 1979, Pub.L.  
                                            96-129,  Secs. 101(b),        
                                            103(a),  (b)(3), 109(g),      
                                            (h)(1),  93 Stat. 990, 991,   
                                            996; Ja n. 14, 1983, Pub. L.  
                                            97-468,  Sec. 104, 96 Stat.   
                                            2543; O ct. 31, 1988, Pub.L.  
                                            100-561 , Secs. 103,          
                                            303(b)( 1), 102 Stat. 2807,   
                                            2816; O ct. 24, 1992, Pub.L.  
                                            102-508 , Secs. 110(a), 111,  
                                            106 Sta t. 3295.              
                   49 App.:2004(a)         Nov. 30,  1979, Pub. L.        



                    (1st sentence words     96-129,  Sec. 205(a), 93      
                    before "that such       Stat. 1 006; Oct. 31, 1988,   
                    State agency").         Pub. L.  100-561, Sec. 203,   
                                            102 Sta t. 2810; Oct. 24,     
                                            1992, P ub. L. 102-508,Secs.  
                                            209(a),  210, 106 Stat.3304.  
    60105(b)       49 App.:1674(a)                                       
                    (1st sentence words                                
                    after "an annual                                     
                    certification").                                     
                   49 App.:2004(a)                                       
                    (1st sentence words                                  
                    after "an annual                                     
                    certification").                                     
    60105(c)       49 App.:1674(a)                                      
                    (2d, 3d sentences).                                  
                   49 App.:2004(a)                                       
                    (2d, last                                  
                    sentences).                                          
    60105(d)       49 App.:1674(e).        Aug. 12,  1968, Pub. L.        
                                            90-481,  Sec. 5(e), 82 Stat.  
                                            724; Oc t. 11, 1976, Pub. L.  
                                            94-477,  Sec. 5(c), 90 Stat.  
                                            2074; N ov. 30, 1979, Pub.L.  
                                            96-129,  Sec. 103(b)(2)(B),   
                                            93 Stat . 991.                
                   49 App.:2004(e).        Nov. 30,  1979, Pub. L.        
                                            96-129,  Sec. 205(c)related 
to certification), (e), (f), 
                                            93 Stat . 1007, 1008.         
    60105(e)       49 App.:1674(c)         Aug. 12,  1968, Pub. L.        
                    (related to             90-481,  82 Stat. 720, Sec.   
                    certification).         5(c) (r elated to             
                                            certifi cation); added Nov.   
                                            30, 197 9, Pub. L. 96-129,    
                                            Sec. 10 3(b)(2)(C), 93 Stat.  
                                            991.                         
                   49 App.:2004(c)                                       
                    (related to                                          
                    certification).                                      
    60105(f)       49 App.:1674(a)                                       
                    (4th, last                                           
                    sentences).                             
             
                   49 App.:2004(f).                                      
    ----------------------------------------------- --------------------  
  
      In subsection (a), the words "applicable to s ame" are omitted as  
    surplus. The words "for the facilities and tran sportation that  
    complies with subsections (b) and (c) of this s ection" are added  
    for clarity.  
      In subsections (b) and (c), the words "to whi ch the certification  
    applies" and "to whom the certification applies " are added because  
    of the restatement.  
      In subsection (b)(2), the words "Federal safe ty" and "pursuant to  
    State law" are omitted as surplus.  
      In subsection (b)(7), the words "injunctive r elief and civil  



    penalties" are substituted for "injunctive and monetary sanctions"  
    for clarity and consistency.  
      In subsection (c)(1), before clause (A), the word "annual" is  
    omitted as surplus. The words "in such form as the Secretary may by  
    regulation provide" are omitted as surplus beca use of 49:322(a). In  
    clause (B), the words "or loss" are added for c onsistency in the  
    revised title and with other titles of the Unit ed States Code. In  
    clause (C), the words "a detail of" are omitted  as surplus.  
      In subsection (d), the words "with respect" a nd "new or amended  
    Federal" are omitted as surplus.  
      In subsection (e), the words "conduct whateve r . . . may be  
    necessary" and "fully" are omitted as surplus. The words "with the  
    Secretary" are substituted for "in any monitori ng of their  
    programs" for clarity.  
      In subsection (f), the words "prescribed unde r this chapter" are  
    added for clarity. The word "reasonable" is omi tted as surplus.  
  
                                AMENDMENTS                             
      2006 - Subsec. (b)(4). Pub. L. 109-468 amende d par. (4)  
    generally. Prior to amendment, par. (4) read as  follows: "is  
    encouraging and promoting programs designed to prevent damage by  
    demolition, excavation, tunneling, or construct ion activity to the  
    pipeline facilities to which the certification applies;".  
      1996 - Pub. L. 104-304 substituted "State pip eline safety program  
    certifications" for "State certifications" in s ection catchline.  
  
49 USC Sec. 60106 
01/05/2009  
    TITLE 49 - TRANSPORTATION  
    SUBTITLE VIII - PIPELINES  
    CHAPTER 601 - SAFETY  
  
    Sec. 60106. State pipeline safety agreements  
  
      (a) Agreements Without Certification. - If th e Secretary of  
    Transportation does not receive a certification  under section 60105  
    of this title, the Secretary may make an agreem ent with a State  
    authority (including a municipality if the agre ement applies to  
    intrastate gas pipeline transportation) authori zing it to take  
    necessary action. Each agreement shall -  
        (1) establish an adequate program for recor d maintenance,  
      reporting, and inspection designed to assist compliance with  
      applicable safety standards prescribed under this chapter; and  
        (2) prescribe procedures for approval of pl ans of inspection  
      and maintenance substantially the same as req uired under section  
      60108 (a) and (b) of this title.  
       (b) Agreements With Certification. -  
        (1) In general. - If the Secretary accepts a certification  
      under section 60105 and makes the determinati on required under  
      this subsection, the Secretary may make an ag reement with a State  
      authority authorizing it to participate in th e oversight of  
      interstate pipeline transportation. Each such  agreement shall  
      include a plan for the State authority to par ticipate in special  
      investigations involving incidents or new con struction and allow  
      the State authority to participate in other a ctivities overseeing  
      interstate pipeline transportation or to assu me additional  
      inspection or investigatory duties. Nothing i n this section  



      modifies section 60104(c) or authorizes the S ecretary to delegate  
      the enforcement of safety standards for inter state pipeline  
      facilities prescribed under this chapter to a  State authority.  
        (2) Determinations required. - The Secretar y may not enter into  
      an agreement under this subsection, unless th e Secretary  
      determines in writing that -  
          (A) the agreement allowing participation of the State  
        authority is consistent with the Secretary' s program for  
        inspection and consistent with the safety p olicies and  
        provisions provided under this chapter;  
          (B) the interstate participation agreemen t would not  
        adversely affect the oversight responsibili ties of intrastate  
        pipeline transportation by the State author ity;  
          (C) the State is carrying out a program d emonstrated to  
        promote preparedness and risk prevention ac tivities that enable  
        communities to live safely with pipelines;  
          (D) the State meets the minimum standards  for State one-call  
        notification set forth in chapter 61; and  
          (E) the actions planned under the agreeme nt would not impede  
        interstate commerce or jeopardize public sa fety.  
  

  Harold Winnie 

Community Assistance and Technical Services 

Project Manager 

816-329-3836 

  

Also see:   

49 USC CHAPTER 601 - http://uscode.house.gov/download/pls/49C601.txt 

 

 

§195.6   Unusually Sensitive Areas (USAs) 
As used in this part, a USA means a drinking water or ecological resource area that is unusually 

sensitive to environmental damage from a hazardous liquid pipeline release. 

 

(a)  An USA drinking water resource is: 

 

(1) The water intake for a Community Water System (CWS) or a Non-transient Non-community 

Water System (NTNCWS) that obtains its water supply primarily from a surface water source and 

does not have an adequate alternative drinking water source; 

(2)  The Source Water Protection Area (SWPA) for a CWS or a NTNCWS that obtains its water supply 

from a Class I or Class IIA aquifer and does not have an adequate alternative drinking water source. 

Where a state has not yet identified the SWPA, the Wellhead Protection Area (WHPA) will be used 

until the state has identified the SWPA; or 

 

(3)  The sole source aquifer recharge area where the sole source aquifer is a karst aquifer in nature. 

 

(b)  An USA ecological resource is: 

 

(1)  An area containing a critically imperiled species or ecological community; 

(2)  A multi-species assemblage area; 

(3)  A migratory waterbird concentration area; 

(4)  An area containing an imperiled species, threatened or endangered species, depleted marine 

mammal species, or an imperiled ecological community where the species or community is aquatic, 

aquatic dependent, or terrestrial with a limited range; or 



(5)  An area containing an imperiled species, threatened or endangered species, depleted marine 

mammal species, or imperiled ecological community where the species or community occurrence is 

considered to be one of the most viable, highest quality, or in the best condition, as identified by an 

element occurrence ranking (EORANK) of A (excellent quality) or B (good quality). 

 

(c)  As used in this part-- 

 

Adequate Alternative Drinking Water Source means a source of water that currently exists, can be 

used almost immediately with a minimal amount of effort and cost, involves no decline in water 

quality, and will meet the consumptive, hygiene, and fire fighting requirements of the existing 

population of impacted customers for at least one month for a surface water source of water and at 

least six months for a groundwater source. 

Aquatic or Aquatic Dependent Species or Community means a species or community that primarily 

occurs in aquatic, marine, or wetland habitats, as well as species that may use terrestrial habitats 

during all or some portion of their life cycle, but that are still closely associated with or dependent 

upon aquatic, marine, or wetland habitats for some critical component or portion of their life-history 

(i.e., reproduction, rearing and development, feeding, etc). 

 

Class I Aquifer means an aquifer that is surficial or shallow, permeable, and is highly vulnerable to 

contamination. Class I aquifers include: 

 

(1)  Unconsolidated Aquifers (Class Ia) that consist of surficial, unconsolidated, and permeable 

alluvial, terrace, outwash, beach, dune and other similar deposits. These aquifers generally contain 

layers of sand and gravel that, commonly, are interbedded to some degree with silt and clay. Not all 

Class Ia aquifers are important water-bearing units, but they are likely to be both permeable and 

vulnerable. The only natural protection of these aquifers is the thickness of the unsaturated zone and 

the presence of fine-grained material; 

 

(2)  Soluble and Fractured Bedrock Aquifers (Class Ib). Lithologies in this class include limestone, 

dolomite, and, locally, evaporitic units that contain documented karst features or solution channels, 

regardless of size. Generally these aquifers have a wide range of permeability. Also included in this 

class are sedimentary strata, and metamorphic and igneous (intrusive and extrusive) rocks that are 

significantly faulted, fractured, or jointed. In all cases groundwater movement is largely controlled by 

secondary openings. Well yields range widely, but the important feature is the potential for rapid 

vertical and lateral ground water movement along preferred pathways, which result in a high degree 

of vulnerability; 

 

(3)  Semiconsolidated Aquifers (Class Ic) that generally contain poorly to moderately indurated sand 

and gravel that is interbedded with clay and silt. This group is intermediate to the unconsolidated 

and consolidated end members. These systems are common in the Tertiary age rocks that are 

exposed throughout the Gulf and Atlantic coastal states. Semiconsolidated conditions also arise from 

the presence of intercalated clay and caliche within primarily unconsolidated to poorly consolidated 

units, such as occurs in parts of the High Plains Aquifer; or 

 

(4)  Covered Aquifers (Class Id) that are any Class I aquifer overlain by less than 50 feet of low 

permeability, unconsolidated material, such as glacial till, lacustrian, and loess deposits. 

 

Class IIa aquifer means a Higher Yield Bedrock Aquifer that is consolidated and is moderately 

vulnerable to contamination. These aquifers generally consist of fairly permeable sandstone or 

conglomerate that contain lesser amounts of interbedded fine grained clastics (shale, siltstone, 

mudstone) and occasionally carbonate units. In general, well yields must exceed 50 gallons per 

minute to be included in this class. Local fracturing may contribute to the dominant primary porosity 

and permeability of these systems. 

 



Community Water System (CWS) means a public water system that serves at least 15 service 

connections used by year-round residents of the area or regularly serves at least 25 year-round 

residents. 

Critically imperiled species or ecological community (habitat) means an animal or plant species or an 

ecological community of extreme rarity, based on The Nature Conservancy's Global Conservation 

Status Rank. There are generally 5 or fewer occurrences, or very few remaining individuals (less than 

1,000) or acres (less than 2,000). These species and ecological communities are extremely vulnerable 

to extinction due to some natural or man-made factor. 

 

Depleted marine mammal species means a species that has been identified and is protected under 

the Marine Mammal Protection Act of 1972, as amended (MMPA) (16 U.S.C. 1361 et seq.). The term 

"depleted" refers to marine mammal species that are listed as threatened or endangered, or are 

below their optimum sustainable populations (16 U.S.C. 1362). The term "marine mammal" means 

"any mammal which is morphologically adapted to the marine environment (including sea otters and 

members of the orders Sirenia, Pinnipedia, and Cetacea), or primarily inhabits the marine 

environment (such as the polar bear)" (16 U.S.C. 1362). The order Sirenia includes manatees, the 

order Pinnipedia includes seals, sea lions, and walruses, and the order Cetacea includes dolphins, 

porpoises, and whales. 

 

Ecological community means an interacting assemblage of plants and animals that recur under 

similar environmental conditions across the landscape. 

Element occurrence rank (EORANK) means the condition or viability of a species or ecological 

community occurrence, based on a population's size, condition, and landscape context. EORANKs are 

assigned by the Natural Heritage Programs. An EORANK of A means an excellent quality and an 

EORANK of B means good quality. 

Imperiled species or ecological community (habitat) means a rare species or ecological community, 

based on The Nature Conservancy's Global Conservation Status Rank. There are generally 6 to 20 

occurrences, or few remaining individuals (1,000 to 3,000) or acres (2,000 to 10,000). These species 

and ecological communities are vulnerable to extinction due to some natural or man-made factor. 

 

Karst aquifer means an aquifer that is composed of limestone or dolomite where the porosity is 

derived from connected solution cavities. Karst aquifers are often cavernous with high rates of flow. 

Migratory waterbird concentration area means a designated Ramsar site or a Western Hemisphere 

Shorebird Reserve Network site. 

Multi-species assemblage area means an area where three or more different critically imperiled or 

imperiled species or ecological communities, threatened or endangered species, depleted marine 

mammals, or migratory waterbird concentrations co-occur. 

 

Non-transient Non-community Water System (NTNCWS) means a public water system that regularly 

serves at least 25 of the same persons over six months per year. Examples of these systems include 

schools, factories, and hospitals that have their own water supplies. 

Public Water System (PWS) means a system that provides the public water for human consumption 

through pipes or other constructed conveyances, if such system has at least 15 service connections or 

regularly serves an average of at least 25 individuals daily at least 60 days out of the year. These 

systems include the sources of the water supplies--i.e., surface or ground. PWS can be community, 

non-transient non-community, or transient non-community systems. 

 

Ramsar site means a site that has been designated under The Convention on Wetlands of 

International Importance Especially as Waterfowl Habitat program. Ramsar sites are globally critical 

wetland areas that support migratory waterfowl. These include wetland areas that regularly support 

20,000 waterfowl; wetland areas that regularly support substantial numbers of individuals from 

particular groups of waterfowl, indicative of wetland values, productivity, or diversity; and wetland 

areas that regularly support 1% of the individuals in a population of one species or subspecies of 

waterfowl. 

 



Sole source aquifer (SSA) means an area designated by the U.S. Environmental Protection Agency 

under the Sole Source Aquifer program as the "sole or principal" source of drinking water for an area. 

Such designations are made if the aquifer's ground water supplies 50% or more of the drinking water 

for an area, and if that aquifer were to become contaminated, it would pose a public health hazard. A 

sole source aquifer that is karst in nature is one composed of limestone where the porosity is derived 

from connected solution cavities. They are often cavernous, with high rates of flow. 

 

Source Water Protection Area (SWPA) means the area delineated by the state for a public water 

supply system (PWS) or including numerous PWSs, whether the source is ground water or surface 

water or both, as part of the state source water assessment program (SWAP) approved by EPA under 

section 1453 of the Safe Drinking Water Act. 

Species means species, subspecies, population stocks, or distinct vertebrate populations. 

Terrestrial ecological community with a limited range means a non-aquatic or non-aquatic 

dependent ecological community that covers less than five (5) acres. 

 

Terrestrial species with a limited range means a non-aquatic or non-aquatic dependent animal or 

plant species that has a range of no more than five (5) acres. 

Threatened and endangered species (T&E) means an animal or plant species that has been listed and 

is protected under the Endangered Species Act of 1973, as amended (ESA73) (16 U.S.C. 1531 et seq.). 

"Endangered species" is defined as "any species which is in danger of extinction throughout all or a 

significant portion of its range" (16 U.S.C. 1532). "Threatened species" is defined as "any species 

which is likely to become an endangered species within the foreseeable future throughout all or a 

significant portion of its range" (16 U.S.C. 1532). 

 

Transient Non-community Water System (TNCWS) means a public water system that does not 

regularly serve at least 25 of the same persons over six months per year. This type of water system 

serves a transient population found at rest stops, campgrounds, restaurants, and parks with their 

own source of water. 

Wellhead Protection Area (WHPA) means the surface and subsurface area surrounding a well or well 

field that supplies a public water system through which contaminants are likely to pass and 

eventually reach the water well or well field. 

 

Western Hemisphere Shorebird Reserve Network (WHSRN) site means an area that contains 

migratory shorebird concentrations and has been designated as a hemispheric reserve, international 

reserve, regional reserve, or endangered species reserve. Hemispheric reserves host at least 500,000 

shorebirds annually or 30% of a species flyway population. International reserves host 100,000 

shorebirds annually or 15% of a species flyway population. Regional reserves host 20,000 shorebirds 

annually or 5% of a species flyway population. Endangered species reserves are critical to the 

survival of endangered species and no minimum number of birds is required. 



2010 Pipeline News Articles 

 

19 January Lincoln Journal Star 

  “Oil in pipeline will reach Nebraska in next few weeks” 

 

12 March TransCanada Media Advisory 

“TransCanada Receives South Dakota PUC Approval” 

 

17 April  Lincoln Journal Star 

  “Aquifer gets scant attention in Keystone analysis” 

 

22 April  Lincoln Journal Star 

  “Pipeline plan reason for worry” 

 

7 June  wordpress.com 

  “Concern About Keystone XL Pipeline Is Increasing” 

 

13 June  The Wall Street Journal 

  “Chevron Pipeline Leaks Crude Into Utah Creek” 

 

13 June  Lincoln Journal Star 

  “Ranchers warily eye a pipeline in the sand” 

 

24 June  nebraskawatchdog.org 

  “Exclusive: Big Oil Has Pipeline into Nebraska Campaigns” 

 

25 June  Omaha World Herald 

  “TransCanada pipeline plan threatens the Sand Hills” 

 

27 June  Omaha World Herald 

  “Johanns, Smith wary of pipeline” 

 

28 June  Lincoln Journal-Star 

  “It is possible to cross aquifer safely” 

 

30 June  Lincoln Journal Star 

  “Pipeline needs more scrutiny” 

 

1 July  Omaha World-Herald 

  “Delivery of oil begins” 

 

2 July  Lincoln Journal-Star 

  “Groups challenge pipelines environmental impact” 

 

3 July  Omaha World Herald 

  “Environmental groups object to pipeline” 

 

7 July  North Platte Bulletin 

  “Political gusher: proposed pipeline already paying off for politicians” 

 

7 July  reporternews.com 

“Crude oil spills into waterway feeding Lake Alan Henry” 

 

8 July  lubbockonline.com 

  “Lake Alan Henry’s oil spill…transparency needed now” 



 

8 July  NPR.org 

  “An Oil Pipeline From Canada? Some Say ‘No Way’” 

 

12 July  The Salt Lake Tribune 

  “Many still skeptical of oil cleanup” 

 

13 July  Desert News (deseretnews.com) 

  “Residents’ anger lingers over Red Butte oil spill” 

 

13 July  NPR.org 

  “An Oil Pipeline From Canada? Some Say ‘No Way’” 

 

13 July  Omaha World-Herald  

  “Pipeline threat heightens” 

 

14 July  Chicago Tribune 

“Utah regulators cite Chevron for pipeline leak that spilled crude oil in Salt Lake City 

creek” 

 

15 July  Pipeline & Gas Journal 

  “Keystone XL Pipeline Wins South Dakota PUC Approval” 

 

16 July  The Salt Lake City Tribune 

  “Workers who cleaned birds after Utah leak thanked” 

 

16 July  Forbes.com 

  “Chevron hit with more bills for Utah oil leak” 

 

18 July  Grand Island Independent 

  “Pipeline expansion: State’s hands tied” 

 

19 July   Omaha World Herald 

  “Pipeline project gets boost” 

 

21 July  Lincoln Journal-Star 

  “EPA: Keystone XL impact statement needs revising” 

 

21 July  Lincoln Journal-Star 

  “Nebraska pipeline opponents applaud EPA stance” 

 

21 July  finance.yahoo.com 

  “Residents mark month since Salt Lake oil spill” 

 

21 July  Forbes.com 

  “Canadian Pipeline Wars” 

 

22 July  Grand Island Independent 

  “Congress to decide fate of Keystone XL pipeline” 

 

22 July  Norfolk Daily News 

  “Pipeline earns low EPA rating” 

 

22 July  Omaha World-Herald 

  “EPA questions pipeline’s effect” 



26 July  Lincoln Journal-Star 

  “Keystone XL timetable extended as Mike Johanns raises concerns” 

 

27 July  Lincoln Journal-Star 

  Editorial: “Keystone XL pipeline needs more study” 

 

28 July  Omaha World Herald 

“Nelson wants pipeline input” 

 

28 July  Omaha World Herald 

  “Sand Hills pipeline a bipartisan concern” 

 

28 July  Lincoln Journal Star 

  “Leak from oil pipeline pollutes Michigan river” 

 

28 July  Grand Island Independent 

  “EPA has large concerns in Keystone XL pipeline project” 

 

4 August Lincoln Journal Star 

  “Michigan oil spill holds lessons” 

 

5 August Omaha World-Herald 

  “Pipeline company changes plans” 

 

6 August Lincoln Journal Star 

  “Canadian pipeline firm makes safety concessions” 

 

6 August Omaha World Herald 

  “Firm to drop request for thin pipe, high pressure” 

 

10 August NebraskaWatchdog.org 

  “Exclusive: Johanns Questions Pipeline Firm’s Latest Move” 

 

14 August Lincoln Journal-Star 

  “Keystone XL letters cause stir” 

 

19 August Lincoln Journal Star 

  “N.D., Montana push for pipeline” 

 

21 August Lincoln Journal Star 

  “Push coming to shove on pipeline easements” 

 

24 August Lincoln Journal-Star 

  Editorial: “TransCanada should back off” 

 

30 August Omaha World-Herald 

  “3 groups criticize pipeline threats” 

 

9 September NebraskaWatchdog.org 

  Exclusive: “Firm can move controversial pipeline, but won’t” 

 

12 September Lincoln Journal Star 

  Guest View: “Pipeline will be safe, landowners respected” 

 

 



14 September Omaha World-Herald 

  “Pipeline polls reflect divisions” 

 

16 September NebraskaWatchdog 

  “Pipeline fight spills into Governor’s race” 

 

16 September Omaha World-Herald 

  “Labor leaders back pipeline” 

 

17 September Omaha World-Herald 

  Midlands Voices: “Supporters, critics debate TransCanada pipeline plan” 

 

17 September Omaha World-Herald 

  Midlands Voices: “Consider all costs of pipeline project” 

 

21 September Casper Star-Tribune 

“Optimism, worries amid new rush to tap oil in Wyoming, Colorado, Nebraska” 

 

22 September Lincoln Journal-Star 

  Local View: “With pipeline plan comes an end to complacency” 

 

24 September  Scottsbluff Star-Herald  

“Pipeline bisecting state would create jobs, add tax revenue but has risks” 

 

28 September  Lincoln Journal Star 

  Editorial: “Reroute Keystone XL pipeline around Sandhills” 

 

29 September  Omaha World-Herald 

  “Hotline for pipeline co. misdeeds” 

 

30 September Lincoln Journal Star 

  “Pipeline firm trying to win over Nebraskans” 

 

30 September Omaha World Herald 

  “Pipeline opponents plan conterattack on TransCanada” 

 

6 October Omaha World Herald 

  “Tar sands waste, pollution present significant threat” 

 

6 October Omaha World Herald 

  “Development of oil sands adheres to strict safeguards” 

 

12 October Lincoln Journal Star 

  “Heineman should speak up about pipeline” 

 

14 October nebraska.watchdog.com 

  “For Now Johanns “Cannot Support” Oil Pipeline” 

 

16 October Lincoln Journal Star 

  “Heineman sends Clinton letter about XL pipeline” 

 

18 October Lincoln Journal Star 

  “Landowners along Keystone Pipeline weighing easement offer” 

 

 



18 October Lincoln Journal Star 

  “Gov. Heineman expresses concern over Keystone route” 

 

20 October Grand Island Independent 

  “Pipeline pitch, recall non-vote, windy and wide” 

 

20 October Kearney Hub 

  “Pipeline route ought to bypass aquifer” 

 

20 October Lincoln Journal Star 

  “Hillary Clinton speaks on pipelines, but what did she mean?” 

 

21 October Lincoln Journal Star 

  “Hillary Clinton’s comments did refer to Keystone XL pipeline” 

 

22 October Omaha World-Herald 

  “Clinton Pipeline remarks raise concern” 

 

4 November Lincoln Journal Star 

“Environmental groups want Hillary Clinton’s recusal from pipeline review” 

 

4 November Lincoln Journal Star 

  “TransCanada sends letter to Hillary Clinton” 

 

13 November Omaha World Herald 

  “Pipeline project’s job totals disputed” 

 

Nov 2010 Prairie Fire  

  “The Keystone Pipeline Proposal” 

 

18 November Lincoln Journal Star 

  “Sandhills rancher talks against pipeline” 

 

23 November Lincoln Journal Star 

  “Report raises Keystone response concerns” 

 

2 December Lincoln Journal Star 

  “Sides Venting Over the Pipeline” 

 

2 December Omaha World-Herald 

  “No Control Over Pipeline Route?” 

 

9 December Omaha World-Herald 

  “Digs May Intensify Pipeline Debate” 

 

 



































































































































































































































































cover crops may also be used to provide a vegetative cover to control 

erosion where appropriate. 

• Use of hodder guagers or imprinters to create impressions in the soil, 

reducing erosion, improving moisture retention and creating micro sites for 

seed germination where appropriate. 

• Use sediment logs (straw wattles), slope breakers, or silt fencing where 

appropriate to manage soil erosion issues in place. 

• Apply photo degradable matting on steep slopes or areas prone to extreme 

wind exposure such as north or west-facing slopes and ridge tops. Use 

biodegradable pins in place of metal staples to hold the matting in place. 

• Take into consideration soil, vegetative and regional moisture constraints, 

and the landowner's livestock grazing management to evaluate the need to 

implement fencing of the right-of-way from livestock to hasten vegetation 

, 
reestablishment. Incorporate management concerns such as livestock 

access to water or movement within a pasture into any decisions. 

Compensate landowners for any grazing restrictions experienced due to 

fencing. 

• Utilize soil tackifiers to aid in erosion control of topsoil resources. 

10. Does this com piete your testimony? 

Yes. 
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STATE OF NEBRASKA LEGISLATURE 

NATURAL RESOURCES COMMITTEE 

INTERIM STUDY HEARING 

OIL AND NATURAL GAS PIPELINES 

TESTIMONY OF JIM KRAUSE 

1. Please state your name and address for the record. 

Answer: My name is Jim Krause. My business address is 13710 FNB Parkway; 

Suite 309, Omaha, Nebraska. 

2. Please state your position and provide a description of your areas of 
responsibility . 

I am Director of U.S. Field Operations for TransCanada Keystone Pipelines. 

3. Please state your professional qualifications and experience with pipeline 
operations. 

I am registered with the Alberta Society of Engineering Technologists. I have 

been working in pipeline operations and engineering for over 27 years. 

4. What is the purpose of your testimony? 

I will address Keystone's emergency response capability for the Keystone XL 

Project, and the federal government's oversight of that capability. 

5. Is Keystone required to develop an Emergency Response Plan for the 
Keystone XL Pipeline, to address potential crude oil spills? 

Yes. The federal Department of Transportation - Pipeline and Hazardous 

Materials Safety Administration (DOT-PHMSA) has promulgated regulations at 49 CFR 

Part 194 that require an onshore pipeline operator such as Keystone to prepare and submit 

an Emergency Response Plan (ERP)/Facility Response Plan (FRP) for approval prior to 





commencing operations. The DOT -PHMSA regulations at Part 194 spell out in detail the 

areas that must be covered in the operator's ERP. 

6. Can you describe the general requirements of an ERP as set out in the DOT­
PHMSA regulations? 

Each emergency response plan must include procedures and a list of resources for 

responding to the maximum extent practicable, to a worst case discharge and to a 

substantial threat of such a discharge. 

An ERP must Demonstrate an operator's clear understanding of the function of 

the Federal response structure, including procedures to notify the National Response 

Center reflecting the relationship between the operator's response organization's role and 

the Federal On Scene Coordinator's role in pollution response. In addition, a plan must 

establish provisions to ensure the protection of safety at the response site and identify the 

procedures to obtain any required Federal and State permissions for using alternative 

response strategies such as in-situ burning and dispersants. 

. 
Operators are required to identify and ensure that they have the resources 

available to remove, to the maximum extent practicable, a worst case discharge and 

mitigate or prevent a substantial threat of a worst case discharge. An ERP must address 

the removal of a worst case discharge and the mitigation or prevention of a substantial 

threat of a worst case discharge; (ii) identify environmentally and economically sensitive 

areas; (iii) describe the responsibilities of the operator and of Federal, State and local 

agencies in removing a discharge and in n1itigating or preventing a substantial threat of a 

discharge; and (iv) establish the procedures for obtaining an expedited decision on use of 

dispersants or other chemicals. 
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Each ERP must include a core plan consisting of: (i) an information summary; (ii) 

immediate notification procedures; (iii) spill detection and mitigation procedures; (iv) the 

name, address, and telephone number of the oil spill response organization, if 

appropriate; (v) response activities and response resources; (vi) names and telephone 

numbers of Federal, State and local agencies which the operator expects to have pollution 

control responsibilities or support; (vii) training procedures; (viii) equipment testing; (ix) 

a drill program; and (x) plan review and update procedures. The plan must also include 

an appendix specific to each response zone, as well as a description of the operator's 

response management system including the functional areas of finance, logistics, 

operations, planning, and command. 

7. Is Keystone developing an ERP for the Keystone XL Project? 

Yes. Keystone prepared an ERP for the Keystone Pipeline Project, which was 

approved by DOT-PHMSA. Keystone will prepare an ERP for the Keystone XL Project, 

based on the approved Keystone ERP, modified as appropriate to address project-specific 

elements and issues. Keystone will submit the ERP for the Keystone XL project to DOT­

PHMSA for review and approval prior to commencing operations. 

8. Can you describe the leak detection capabilities of the Keystone XL system? 

Keystone will have a state of the art Operational Control Center (OCC) located in 

Calgary, Alberta, which will be staffed by trained operators 24 hours a day. Through the 

Supervisory Control and Data Acquisition (SCADA) system, the OCC operators will 

remotely monitor and control the pipeline. Keystone will also have a redundant, fully 

functional back up acc available for service at all times. Keystone's acc operators 
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receive 7 to 9 months of operator qualification training, which includes practice on a 

simulator that can simulate different scenarios on the live pipeline. 

The Keystone system will have a series of complementary, overlapping leak 

detection systems available in the acc and in the field. These leak detection systems are 

as follows: 

• Remote monitoring performed by the acc operator, which consists 

primarily of monitoring pressure and flow data received from pump 

stations and valve sites fed back to the acc by the SCADA system. 

Remote monitoring is typically able to detect leaks down to approximately 

25 to 30 percent of pipeline flow rate. 

• Software based volume balance systems that monitor receipt and delivery 

volumes. These systems are typically able to detect leaks down to 

approximately 5 percent of pipeline flow rate. 

• Computational pipeline monitoring or software based le~k detection 

systems that utilize a model to break the pipeline system into smaller 

segments and monitor each of these segments on a mass balance basis. 

These systems are typically able to detect leaks down to a level of 

approximately 1.5 to 2.0 percent of pipeline flow rate. 

• Computer-based, non-real time, accumulated gain/loss volume trending to 

assist in identifying low rate or seepage releases below 1.5 to 2.0 percent 

by volume detection thresholds. 
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• Direct observation methods, which include aerial patrols, ground patrols, 

and public and landowner awareness programs that are designed to 

encourage and facilitate the reporting of suspected leaks and events that 

may suggest a threat to the integrity of the pipeline. 

9. Will Keystone undertake emergency response training? 

Yes. The DOT-PHMSA regulations mandate emergency response training for all 

pipeline, personnel, reporting personnel, and response personnel. Keystone will 

implement a training and drilling (exercise) program that meets or exceeds these 

requirements including those outlined in the National Preparedness for Response 

Exercise Program (PREP) guidelines. This will include training exercises with local aid 

and state emergency responders. Local emergency responders may be required to secure 

the scene of a release to ensure public safety but will not be expected to respond to the 

spill itself. 

10. Will Keystone have adequate equipment and resources to respond to any 
leaks or spills? 

Yes. In addition to Keystone owned equipment, as required by the DOT-PHMSA 

regulations, Keystone will arrange with qualified emergency response contractors to have 

access to adequate response equipment and capabilities along the pipeline route. In 

general, efforts will be made to locate response personnel and equipment in close 

proximity to commercially navigable waterways or other water crossings, populated 

areas, and sensitive areas such as drinking water locations, ecologically sensitive 

locations. Keystone will be able to respond to a spill in any location within the time 

required by the DOT-PHMSA regulations. 
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11. Does this complete your testimony? 

Yes. 
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