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LEGISLATIVE BILL 312
Approved by the Governor May 26, 2005

Introduced by Landis, 46
AN ACT relating to revenue and taxation; to amend sections 49-801.01, 66-1349,
77-202, 77-1229, 77-2711, 77-2715.07, 77-2717, 77-27,119, 77-27,187
to 77-27,188, 77-27,194 to 77-27,195, and 77-4109, Reissue Revised
Statutes of Nebraska, and sections 66-1344, 77-2701, 77-2701.04,
77-2734.03, and 77-5536, Revised Statutes Supplement, 2004; to
provide for and change provisions relating to tax incentives,
credits, refunds, and exemptions; to rename the Employment Expansion
and Investment Incentive Act; to adopt the Nebraska Advantage Act,
the Nebraska Advantage Research and Development Act, and the
Nebraska Advantage Microenterprise Tax Credit Act; to harmonize
provisions; to provide an operative date; and to repeal the original
sections.
Be it enacted by the people of the State of Nebraska,
Section 1. Section 49-801.01, Reissue Revised Statutes of Nebraska,
is amended to read:
49-801.01.
Except as provided by Article VIII, section 1B, of the
Constitution of Nebraska and in sections 77-2701.01, 77-2714 to 77-27,123,
77-27,191, 77-4103, 77-4104, 77-4108, 77-5509, 77-5515, 77-5527 to 77-5529,
and 77-5539 ____________________________________________________________
and sections 39 to 41, 50, 60, 61, 64, and 68 of this act, any
reference to the Internal Revenue Code refers to the Internal Revenue Code of
1986 as it exists on April 16, 2004.
Sec. 2.
Section 66-1344, Revised Statutes Supplement, 2004, is
amended to read:
66-1344.
(1) Beginning June 1, 2000, during such period as funds
remain in the Ethanol Production Incentive Cash Fund, any ethanol facility
shall receive a credit of seven and one-half cents per gallon of ethanol,
before denaturing, for new production for a period not to exceed thirty-six
consecutive months.
For purposes of this subsection, new production means
production which results from the expansion of an existing facility's capacity
by at least two million gallons first placed into service after June 1, 1999,
as certified by the facility's design engineer to the Department of Revenue.
For expansion of an existing facility's capacity, new production means
production in excess of the average of the highest three months of ethanol
production at an ethanol facility during the twenty-four-month
period
immediately preceding certification of the facility by the design engineer.
No credits shall be allowed under this subsection for expansion of an existing
facility's capacity until production is in excess of twelve times the
three-month average amount determined under this subsection during any
twelve-consecutive-month period beginning no sooner than June 1, 2000.
New
production shall be approved by the Department of Revenue based on such
ethanol production records as may be necessary to reasonably determine new
production. This credit must be earned on or before December 31, 2003.
(2)(a) Beginning January 1, 2002, any new ethanol facility which is
in production at the minimum rate of one hundred thousand gallons annually for
the production of ethanol, before denaturing, and which has provided to the
Department of Revenue written evidence substantiating that the ethanol
facility has received the requisite authority from the Department
of
Environmental Quality and from the United States Department of Justice, Bureau
of Alcohol, Tobacco, Firearms and Explosives, on or before June 30, 2004,
shall receive a credit of eighteen cents per gallon of ethanol produced for
ninety-six consecutive months beginning with the first calendar month for
which it is eligible to receive such credit and ending not later than June 30,
2012, if the facility is defined by subdivision (b)(i) of this subsection, and
for forty-eight consecutive months beginning with the first calendar month for
which it is eligible to receive such credit and ending not later than June 30,
2008, if the facility is defined by subdivision (b)(ii) of this subsection.
The new ethanol facility shall provide an analysis to the Department of
Revenue of samples of the product collected according to procedures specified
by the department no later than July 30, 2004, and at least annually
thereafter.
The analysis shall be prepared by an independent laboratory
meeting the International Organization for Standardization standard ISO/IEC
17025:1999. Prior to collecting the samples, the new ethanol facility shall
notify the department which may observe the sampling procedures utilized by
the new ethanol facility to obtain the samples to be submitted for independent
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analysis. The minimum rate shall be established for a period of at least
thirty days.
In this regard, the new ethanol facility must produce at least
eight thousand two hundred nineteen gallons of ethanol within a thirty-day
period.
The ethanol must be finished product which is ready for sale to
customers.
(b) For purposes of this subsection, new ethanol facility means a
facility for the conversion of grain or other raw feedstock into ethanol and
other byproducts of ethanol production which (i) is not in production on or
before September 1, 2001, or (ii) has not received credits prior to June 1,
1999.
A new ethanol facility does not mean an expansion of an existing
ethanol plant that does not result in the physical construction of an entire
ethanol processing facility or which shares or uses in a significant manner
any existing plant's systems or processes and does not include the expansion
of production capacity constructed after June 30, 2004, of a plant qualifying
for credits under this subsection.
This definition applies to contracts
entered into after April 16, 2004.
(c) Not more than fifteen million six hundred twenty-five thousand
gallons of ethanol produced annually at an ethanol facility shall be eligible
for credits under this subsection.
Not more than one hundred twenty-five
million gallons of ethanol produced at an ethanol facility by the end of the
ninety-six-consecutive-month period or forty-eight-consecutive-month period
set forth in this subsection shall be eligible for credits under this
subsection.
(3) The credits described in this section shall be given only for
ethanol
produced
at a plant in Nebraska at which all fermentation,
distillation, and dehydration takes place.
No credit shall be given on
ethanol produced for or sold for use in the production of beverage alcohol.
Not more than ten million gallons of
ethanol
produced
during
any
twelve-consecutive-month period at an ethanol facility shall be eligible for
the credit described in subsection (1) of this section. The credits described
in this section shall be in the form of a nonrefundable, transferable motor
vehicle fuel tax credit certificate. No transfer of credits will be allowed
between the ethanol producer and motor vehicle fuel licensees who are related
parties.
(4) Ethanol production eligible for credits under this section shall
be measured by a device approved by the Division of Weights and Measures of
the Department of Agriculture. Confirmation of approval by the division shall
be provided by the ethanol facility at the time the initial claim for credits
provided under this section is submitted to the Department of Revenue and
annually thereafter. Claims submitted by the ethanol producer shall be based
on the total number of gallons of ethanol produced, before denaturing, during
the reporting period measured in gross gallons.
(5) The Department of Revenue shall prescribe an application form
and procedures for claiming credits under this section. In order for a claim
for credits to be accepted, it must be filed by the ethanol producer within
three years of the date the ethanol was produced or by September 30, 2012,
whichever occurs first.
(6) Every producer of ethanol shall maintain records similar to
those required by section 66-487.
The ethanol producer must maintain
invoices, meter readings, load-out sheets or documents, inventory records,
including
work-in-progress,
finished goods, and denaturant, and other
memoranda requested by the Department of Revenue relevant to the production of
ethanol. On an annual basis, the ethanol producer shall also be required to
furnish the department with copies of the reports filed with the United States
Department of Justice, Bureau of Alcohol, Tobacco, Firearms and Explosives.
The maintenance of all of this information in a provable computer format or on
microfilm is acceptable in lieu of retention of the original documents.
The
records must be retained for a period of not less than three years after the
claim for ethanol credits is filed.
(7) For purposes of ascertaining the correctness of any application
for claiming a credit provided in this section, the Tax Commissioner (a) may
examine or cause to have examined, by any agent or representative designated
by him or her for that purpose, any books, papers, records, or memoranda
bearing upon such matters, (b) may by summons require the attendance of the
person responsible for rendering the application or other document or any
officer or employee of such person or the attendance of any other person
having knowledge in the premises, and (c) may take testimony and require proof
material for his or her information, with power to administer oaths or
affirmations to such person or persons.
The time and place of examination
pursuant to this subsection shall be such time and place as may be fixed by
the Tax Commissioner and as are reasonable under the circumstances.
In the
case of a summons, the date fixed for appearance before the Tax Commissioner
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shall not be less than twenty days from the time of service of the summons.
No taxpayer shall be subjected to unreasonable or unnecessary examinations or
investigations. All records obtained pursuant to this subsection shall be
subject to the confidentiality requirements and exceptions thereto as provided
in section 77-27,119.
(8) To qualify for credits under this section, an ethanol producer
shall provide public notice for bids before entering into any contract for the
construction of a new ethanol facility. Preference shall be given to a bidder
residing in Nebraska when awarding any contract for construction of a new
ethanol facility if comparable bids are submitted.
For purposes of this
subsection, bidder residing in Nebraska means any person, partnership, foreign
or domestic limited liability company, association, or corporation authorized
to engage in business in the state with employees permanently located in
Nebraska. If an ethanol producer enters into a contract for the construction
of a new ethanol facility with a bidder who is not a bidder residing in
Nebraska, such producer shall demonstrate to the satisfaction of
the
Department of Revenue in its application for credits that no comparable bid
was submitted by a responsible bidder residing in Nebraska.
The department
shall deny an application for credits if it is determined that the contract
was denied to a responsible bidder residing in Nebraska without cause.
(9) The pertinent provisions of Chapter 66, article 7, relating to
the administration and imposition of motor fuel taxes shall apply to the
administration and imposition of assessments made by the Department of Revenue
relating to excess credits claimed by ethanol producers under the Ethanol
Development Act.
These provisions include, but are not limited to, issuance
of a deficiency following an examination of records, an assessment becoming
final after thirty days absent a written protest, presumptions regarding the
burden of proof, issuance of deficiency within three years of original filing,
issuance of notice by registered or certified mail, issuance of penalties and
waiver thereof, issuance of interest and waiver thereof, and issuance of
corporate officer or employee or limited liability company manager or member
assessments. For purposes of determining interest and penalties, the due date
will be considered to be the date on which the credits were used by the
licensees to whom the credits were transferred.
(10) If a written protest is filed by the ethanol producer with the
department within the thirty-day period in subsection (9) of this section, the
protest shall: (a) Identify the ethanol producer; (b) identify the proposed
assessment which is being protested; (c) set forth each ground under which a
redetermination of the department's position is requested together with facts
sufficient to acquaint the department with the exact basis thereof; (d) demand
the relief to which the ethanol producer considers itself entitled; and (e)
request that an evidentiary hearing be held to determine any issues raised by
the protest if the ethanol producer desires such a hearing.
(11) For applications received after April 16, 2004, an ethanol
facility receiving benefits under the Ethanol Development Act shall not be
eligible for benefits under the Employment and Investment Growth Act,
or the
_ ——
Invest Nebraska Act,
or the Nebraska Advantage Act.
_______________________________
Sec. 3.
Section 66-1349, Reissue Revised Statutes of Nebraska, is
amended to read:
66-1349.
Any ethanol facility eligible for tax credits
or
incentives under the Ethanol Development Act, the Employment and Investment
Growth Act, or the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive ———
Act ________
Nebraska
Advantage Rural Development Act shall whenever possible employ workers who are
_______________________________
residents of the State of Nebraska.
Sec. 4.
Section 77-202, Reissue Revised Statutes of Nebraska, is
amended to read:
77-202. (1) The following property shall be exempt from property
taxes:
(a) Property of the state and its governmental subdivisions to the
extent used or being developed for use by the state or governmental
subdivision for a public purpose.
For purposes of this subdivision, public
purpose means use of the property (i) to provide public services with or
without cost to the recipient, including the general operation of government,
public education, public safety, transportation, public works, civil and
criminal justice, public health and welfare, developments by a public housing
authority, parks, culture, recreation, community development, and cemetery
purposes, or (ii) to carry out the duties and responsibilities conferred by
law with or without consideration. Public purpose does not include leasing of
property to a private party unless the lease of the property is at fair market
value for a public purpose. Leases of property by a public housing authority
to low-income individuals as a place of residence are for the authority's
public purpose;
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(b) Unleased property of the state or its governmental subdivisions
which is not being used or developed for use for a public purpose but upon
which a payment in lieu of taxes is paid for public safety, rescue, and
emergency services and road or street construction or maintenance services to
all governmental units providing such services to the property.
Except as
provided in Article VIII, section 11, of the Constitution of Nebraska, the
payment in lieu of taxes shall be based on the proportionate share of the cost
of providing public safety, rescue, or emergency services and road or street
construction or maintenance services unless a general policy is adopted by the
governing body of the governmental subdivision providing such services which
provides for a different method of determining the amount of the payment in
lieu of taxes. The governing body may adopt a general policy by ordinance or
resolution for determining the amount of payment in lieu of taxes by majority
vote after a hearing on the ordinance or resolution.
Such ordinance or
resolution shall nevertheless result in an equitable contribution for the cost
of providing such services to the exempt property;
(c) Property owned by and used exclusively for agricultural and
horticultural societies;
(d)
Property owned by educational, religious, charitable, or
cemetery organizations, or any organization for the exclusive benefit of any
such educational, religious, charitable, or cemetery organization, and used
exclusively for educational, religious, charitable, or cemetery purposes, when
such property is not (i) owned or used for financial gain or profit to either
the owner or user, (ii) used for the sale of alcoholic liquors for more than
twenty hours per week, or (iii) owned or used by an organization which
discriminates in membership or employment based on race, color, or national
origin. For purposes of this subdivision, educational organization means (A)
an institution operated exclusively for the purpose of offering regular
courses with systematic instruction in academic, vocational, or technical
subjects or assisting students through services relating to the origination,
processing, or guarantying of federally reinsured student loans for higher
education or (B) a museum or historical society operated exclusively for the
benefit and education of the public.
For purposes of this subdivision,
charitable organization means an organization operated exclusively for the
purpose of the mental, social, or physical benefit of the public or an
indefinite number of persons; and
(e) Household goods and personal effects not owned or used for
financial gain or profit to either the owner or user.
(2) The increased value of land by reason of shade and ornamental
trees planted along the highway shall not be taken into account in the
valuation of land.
(3) Tangible personal property which is not depreciable tangible
personal property as defined in section 77-119 shall be exempt from property
tax.
(4) Motor vehicles required to be registered for operation on the
highways of this state shall be exempt from payment of property taxes.
(5) Business and agricultural inventory shall be exempt from the
personal property tax. For purposes of this subsection, business inventory
includes personal property owned for purposes of leasing or renting such
property to others for financial gain only if the personal property is of a
type which in the ordinary course of business is leased or rented thirty days
or less and may be returned at the option of the lessee or renter at any time
and the personal property is of a type which would be considered household
goods or personal effects if owned by an individual.
All other personal
property owned for purposes of leasing or renting such property to others for
financial gain shall not be considered business inventory.
(6) Any personal property exempt pursuant to subsection (2) of
section 77-4105 shall be exempt from the personal property tax.
(7) Livestock shall be exempt from the personal property tax.
(8) Any personal property exempt pursuant to the Nebraska Advantage
____________________________________________________________________
Act shall be exempt from the personal property tax.
___________________________________________________
Sec. 5. Section 77-1229, Reissue Revised Statutes of Nebraska, is
amended to read:
77-1229.
(1) Every person required by section 77-1201 to list and
value taxable tangible personal property shall list such property upon the
forms prescribed by the Property Tax Administrator.
The forms shall be
available from the county assessor and when completed shall be signed by each
person or his or her agent and be filed with the county assessor. The forms
shall be filed on or before May 1 of each year.
(2) Any person seeking a personal property exemption pursuant to
subsection (2) of section 77-4105 _____________________________
or the Nebraska Advantage Act shall annually
file a copy of the forms required pursuant to section 77-4105 __________
or the act with
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the county assessor in each county in which the person is requesting
exemption.
The copy shall be filed on or before May 1. Failure to timely
file the required forms shall cause the forfeiture of the exemption for the
tax year. If a taxpayer pursuant to this subsection also has taxable tangible
personal property, such property shall be listed and valued as required under
subsection (1) of this section.
Sec. 6.
Section 77-2701, Revised Statutes Supplement, 2004, is
amended to read:
77-2701.
Sections 77-2701 to 77-27,135.01 and 77-27,222 and
___
sections 8 to 10 of this act shall be known and may be cited as the Nebraska
____________________________
Revenue Act of 1967.
Sec. 7.
Section 77-2701.04, Revised Statutes Supplement, 2004, is
amended to read:
77-2701.04.
For purposes of sections 77-2701.04 to 77-2713 and
___
sections 8 to 10 of this act, unless the context otherwise requires, the
__________________________________
definitions found in sections 77-2701.05 to 77-2701.45 _______________________
and sections 8 and 9 of
this act shall be used.
________
Sec. 8.
Manufacturing means an action or series of actions
_________________________________________________________
performed upon tangible personal property, either by hand or machine, which
______________________________________________________________________________
results in that tangible personal property being reduced or transformed into a
______________________________________________________________________________
different state, quality, form, property, or thing.
Manufacturing does not
______________________________________________________________________________
include retail operations, the generation or transmission of electricity, the
______________________________________________________________________________
production or transmission of information, programming, or
data,
the
______________________________________________________________________________
preparation of food for immediate consumption, or the purification or
______________________________________________________________________________
transportation of water.
________________________
Sec. 9.
(1) Manufacturing machinery and equipment means any
_________________________________________________________
machinery or equipment purchased, leased, or rented by a person engaged in the
______________________________________________________________________________
business of manufacturing for use in manufacturing, including, but not limited
______________________________________________________________________________
to:
___
(a) Machinery or equipment for use in manufacturing to produce,
____________________________________________________________________
fabricate, assemble, process, finish, refine, or package tangible personal
______________________________________________________________________________
property;
_________
(b) Machinery or equipment for use in transporting, conveying,
____________________________________________________________________
handling, or storing by the manufacturer the raw materials or components to be
______________________________________________________________________________
used in manufacturing or the products produced by the manufacturer;
___________________________________________________________________
(c) Molds and dies for use in manufacturing that determine the
____________________________________________________________________
physical characteristics of the finished product or its packaging material;
___________________________________________________________________________
(d) Machinery or equipment for use in manufacturing to maintain the
____________________________________________________________________
integrity of the product or to maintain unique environmental conditions
______________________________________________________________________________
required for either the product or the machinery and equipment used in
______________________________________________________________________________
manufacturing by a manufacturer;
________________________________
(e) Testing equipment for use in manufacturing to measure the
____________________________________________________________________
quality of the finished product;
________________________________
(f) Computers, software, and related peripheral equipment for use in
____________________________________________________________________
manufacturing to guide, control, operate, or measure the manufacturing
______________________________________________________________________________
process;
________
(g) Machinery or equipment for use in manufacturing to produce
____________________________________________________________________
steam, electricity, or chemical catalysts and solutions that are essential to
______________________________________________________________________________
the manufacturing process even if such produced items are consumed during the
______________________________________________________________________________
course of the manufacturing process or do not become necessary or integral
______________________________________________________________________________
parts of the finished product; and
__________________________________
(h) A repair or replacement part or accessory purchased for use in
____________________________________________________________________
maintaining, repairing, or refurbishing machinery and equipment used in
______________________________________________________________________________
manufacturing.
______________
(2) Manufacturing machinery and equipment does
not
include:
____________________________________________________________________
Vehicles required to be registered for operation on the roads and highways of
______________________________________________________________________________
this state; hand tools; office equipment; and computers, software, and related
______________________________________________________________________________
peripheral equipment not used in guiding, controlling, operating, or measuring
______________________________________________________________________________
of the manufacturing process. Machinery or equipment does not need to come
______________________________________________________________________________
into direct physical contact with any of the raw materials, components, or
______________________________________________________________________________
products that are part of the manufacturing process to be considered
______________________________________________________________________________
manufacturing machinery or equipment.
_____________________________________
Sec. 10. _________________________________________________________
(1) Sales and use taxes shall not be imposed on the gross
receipts from the sale, lease, or rental and on the storage, use, or other
______________________________________________________________________________
consumption in this state of manufacturing machinery and equipment.
___________________________________________________________________
(2) Sales and use taxes shall not be imposed on the gross receipts
____________________________________________________________________
from the sale of installation, repair, and maintenance services performed on
______________________________________________________________________________
or with respect to manufacturing machinery and equipment.
_________________________________________________________
Sec. 11. Section 77-2711, Reissue Revised Statutes of Nebraska, is
amended to read:
77-2711.
(1)(a) The Tax Commissioner shall enforce sections
77-2701.04 to 77-2713 and may prescribe, adopt, and enforce rules and
-5-

LB 312

LB 312

regulations relating to the administration and enforcement of such sections.
(b) The Tax Commissioner may prescribe the extent to which any
ruling or regulation shall be applied without retroactive effect.
(2) The Tax Commissioner may
employ
accountants,
auditors,
investigators,
assistants,
and
clerks
necessary
for
the efficient
administration of the Nebraska Revenue Act of 1967 and may delegate authority
to his or her representatives to conduct hearings, prescribe regulations, or
perform any other duties imposed by such act.
(3)(a) Every seller, every retailer, and every person storing,
using, or otherwise consuming in this state property purchased from a retailer
shall keep such records, receipts, invoices, and other pertinent papers in
such form as the Tax Commissioner may reasonably require.
(b) Every such seller, retailer, or person shall keep such records
for not less than three years from the making of such records unless the Tax
Commissioner in writing sooner authorized their destruction.
(4) The Tax Commissioner or any person authorized in writing by him
or her may examine the books, papers, records, and equipment of any person
selling property and any person liable for the use tax and may investigate the
character of the business of the person in order to verify the accuracy of any
return made or, if no return is made by the person, to ascertain and determine
the amount required to be paid.
In the examination of any person selling
property or of any person liable for the use tax, an inquiry shall be made as
to the accuracy of the reporting of city sales and use taxes for which the
person is liable under the Local Option Revenue Act or sections 13-319,
13-324, and 13-2813 and the accuracy of the allocation made between the
various counties, cities, villages, and municipal counties of the tax due.
The Tax Commissioner may make or cause to be made copies of resale or
exemption certificates and may pay a reasonable amount to the person having
custody of the records for providing such copies.
(5) The taxpayer shall have the right to keep or store his or her
records at a point outside this state and shall make his or her records
available to the Tax Commissioner at all times.
(6) In administration of the use tax, the Tax Commissioner may
require the filing of reports by any person or class of persons having in his,
her, or their possession or custody information relating to sales of property,
the storage, use, or other consumption of which is subject to the tax. The
report shall be filed when the Tax Commissioner requires and shall set forth
the names and addresses of purchasers of the property, the sales price of the
property, the date of sale, and such other information as the Tax Commissioner
may require.
(7) It shall be a Class I misdemeanor for the Tax Commissioner or
any official or employee of the Tax Commissioner to make known in any manner
whatever the business affairs, operations, or information obtained by an
investigation of records and activities of any retailer or any other person
visited or examined in the discharge of official duty or the amount or source
of income, profits, losses, expenditures, or any particular thereof, set forth
or disclosed in any return, or to permit any return or copy thereof, or any
book containing any abstract or particulars thereof to be seen or examined by
any person not connected with the Tax Commissioner. Nothing in this section
shall be construed to prohibit (a) the delivery to a taxpayer, his or her duly
authorized representative, or his or her successors, receivers, trustees,
executors, administrators, assignees, or guarantors, if directly interested,
of a certified copy of any return or report in connection with his or her tax,
(b) the publication of statistics so classified as
to
prevent
the
identification of particular reports or returns and the items thereof, (c) the
inspection by the Attorney General, other legal representative of the state,
or county attorney of the reports or returns of any taxpayer when either (i)
information on the reports or returns is considered by the Attorney General to
be relevant to any action or proceeding instituted by the taxpayer or against
whom an action or proceeding is being considered or has been commenced by any
state agency or the county or (ii) the taxpayer has instituted an action to
review the tax based thereon or an action or proceeding against the taxpayer
for collection of tax or failure to comply with the Nebraska Revenue Act of
1967 is being considered or has been commenced, (d) the furnishing of any
information to the United States Government or to states allowing similar
privileges to the Tax Commissioner, (e) the disclosure of information and
records to a collection agency contracting with the Tax Commissioner pursuant
to sections 77-377.01 to 77-377.04, ——
or (f) the disclosure to another party to
a transaction of information and records concerning the transaction between
the taxpayer and the other party,
or (g) the disclosure of information
____________________________________________
pursuant to section 77-27,195 or section 53 of this act.
_______________________________________________________
(8) Notwithstanding the provisions of subsection (7) of this
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section, the Tax Commissioner may permit the Postal Inspector of the United
States Postal Service or his or her delegates to inspect the reports or
returns of any person filed pursuant to the Nebraska Revenue Act of 1967 when
information on the reports or returns is relevant to any action or proceeding
instituted or being considered by the United States Postal Service against
such person for the fraudulent use of the mails to carry and deliver false and
fraudulent tax returns to the Tax Commissioner with the intent to defraud the
State of Nebraska or to evade the payment of Nebraska state taxes.
(9) Notwithstanding the provisions of subsection (7) of this
section, the Tax Commissioner may permit other tax officials of this state to
inspect the tax returns, reports, and applications filed under sections
77-2701.04 to 77-2713, but such inspection shall be permitted only for
purposes of enforcing a tax law and only to the extent and under the
conditions prescribed by the rules and regulations of the Tax Commissioner.
(10) Notwithstanding the provisions of subsection (7) of this
section, the Tax Commissioner may, upon request, provide the county board of
any county which has exercised the authority granted by section 81-1254 with a
list of the names and addresses of the hotels located within the county for
which lodging sales tax returns have been filed or for which lodging sales
taxes have been remitted for the county's County Visitors Promotion Fund under
the Nebraska Visitors Development Act.
The information provided by the Tax Commissioner shall indicate only
the names and addresses of the hotels located within the requesting county for
which lodging sales tax returns have been filed for a specified period and the
fact that lodging sales taxes remitted by or on behalf of the hotel have
constituted a portion of the total sum remitted by the state to the county for
a specified period under the provisions of the Nebraska Visitors Development
Act. No additional information shall be revealed.
(11) In all proceedings under the Nebraska Revenue Act of 1967, the
Tax Commissioner may act for and on behalf of the people of the State of
Nebraska. The Tax Commissioner in his or her discretion may waive all or part
of any penalties provided by the provisions of such act, but may not waive the
minimum interest on delinquent taxes specified in section 45-104.02, as such
rate may from time to time be adjusted, except interest on use taxes
voluntarily reported by an individual.
(12)(a) The purpose of this subsection is to set forth the state's
policy for the protection of the confidentiality rights of all participants in
the system operated pursuant to the streamlined sales and use tax agreement
and of the privacy interests of consumers who deal with model 1 sellers.
(b) For purposes of this subsection:
(i) Anonymous data means information that does not identify a
person;
(ii) Confidential taxpayer information means all information that is
protected under a member state's laws, regulations, and privileges; and
(iii) Personally identifiable information means information that
identifies a person.
(c) The state agrees that a fundamental precept for model 1 sellers
is to preserve the privacy of consumers by protecting their anonymity.
With
very limited exceptions, a certified service provider shall perform its tax
calculation, remittance, and reporting functions without retaining
the
personally identifiable information of consumers.
(d) The governing board of the member states in the streamlined
sales and use tax agreement may certify a certified service provider only if
that certified service provider certifies that:
(i) Its system has been designed and tested to ensure that the
fundamental precept of anonymity is respected;
(ii) Personally identifiable information is only used and retained
to the extent necessary for the administration of model 1 with respect to
exempt purchasers;
(iii) It provides consumers clear and conspicuous notice of its
information practices, including what information it collects, how it collects
the information, how it uses the information, how long, if at all, it retains
the information, and whether it discloses the information to member states.
Such notice shall be satisfied by a written privacy policy statement
accessible by the public on the web site of the certified service provider;
(iv) Its collection, use, and retention of personally identifiable
information is limited to that required by the member states to ensure the
validity of exemptions from taxation that are claimed by reason of a
consumer's status or the intended use of the goods or services purchased; and
(v) It provides adequate technical, physical, and administrative
safeguards so as to protect personally identifiable
information
from
unauthorized access and disclosure.
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(e) The state shall provide public notification to consumers,
including exempt purchasers, of the state's practices relating to the
collection, use, and retention of personally identifiable information.
(f) When any personally identifiable information that has been
collected and retained is no longer required for the purposes set forth in
subdivision (12)(d)(iv) of this section, such information shall no longer be
retained by the member states.
(g) When personally identifiable information regarding an individual
is retained by or on behalf of the state, it shall provide reasonable access
by such individual to his or her own information in the state's possession and
a right to correct any inaccurately recorded information.
(h) If anyone other than a member state, or a person authorized by
that state's law or the agreement, seeks to discover personally identifiable
information, the state from whom the information is sought should make a
reasonable and timely effort to notify the individual of such request.
(i) This privacy policy is subject to enforcement by the Attorney
General.
(j) All other laws and regulations regarding the collection, use,
and maintenance of confidential taxpayer information remain fully applicable
and binding. Without limitation, this subsection does not enlarge or limit
the state's authority to:
(i) Conduct audits or other reviews as provided under the agreement
and state law;
(ii) Provide records pursuant to the federal Freedom of Information
Act, disclosure laws with governmental agencies, or other regulations;
(iii) Prevent, consistent with state law, disclosure of confidential
taxpayer information;
(iv) Prevent, consistent with federal law, disclosure or misuse of
federal return information obtained under a disclosure agreement with the
Internal Revenue Service; and
(v) Collect, disclose, disseminate, or otherwise use anonymous data
for governmental purposes.
Sec. 12. Section 77-2715.07, Reissue Revised Statutes of Nebraska,
is amended to read:
77-2715.07.
(1) There shall be allowed to qualified resident
individuals as a nonrefundable credit against the income tax imposed by the
Nebraska Revenue Act of 1967:
(a) A credit equal to the federal credit allowed under section 22 of
the Internal Revenue Code; and
(b) A credit for taxes paid to another state as provided in section
77-2730.
(2) There shall be allowed to qualified resident individuals against
the income tax imposed by the Nebraska Revenue Act of 1967:
(a) For returns filed reporting federal adjusted gross incomes of
greater than twenty-nine thousand dollars, a nonrefundable credit equal to
twenty-five percent of the federal credit allowed under section 21 of the
Internal Revenue Code of 1986, as amended;
(b) For returns filed reporting federal adjusted gross income of
twenty-nine thousand dollars or less, a refundable credit equal to a
percentage of the federal credit allowable under section 21 of the Internal
Revenue Code of 1986, as amended, whether or not the federal credit was
limited by the federal tax liability. The percentage of the federal credit
shall be one hundred percent for incomes not greater than twenty-two thousand
dollars, and the percentage shall be reduced by ten percent for each one
thousand dollars, or fraction thereof, by which the reported federal adjusted
gross income exceeds twenty-two thousand dollars; and
———
(c) A refundable credit for individuals who qualify for an income
tax credit under the Beginning Farmer Tax Credit Act for all taxable years
beginning or deemed to begin on or after January 1, 2001, under the Internal
Revenue Code of 1986, as amended;
and
_____
(d) A refundable credit for individuals who qualify for an income
____________________________________________________________________
tax credit under the Nebraska Advantage Microenterprise Tax Credit Act or the
______________________________________________________________________________
Nebraska Advantage Research and Development Act.
_______________________________________________
(3) There shall be allowed to all individuals as a nonrefundable
credit against the income tax imposed by the Nebraska Revenue Act of 1967:
(a)
A
credit for personal exemptions allowed under section
77-2716.01; and
(b) A credit for contributions to certified community betterment
programs as provided in the Community Development Assistance Act.
Each
partner, each shareholder of an electing subchapter S corporation, each
beneficiary of an estate or trust, or each member of a limited liability
company shall report his or her share of the credit in the same manner and
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proportion as he or she reports the partnership, subchapter S corporation,
estate, trust, or limited liability company income.
(4) There shall be allowed as a credit against the income tax
imposed by the Nebraska Revenue Act of 1967:
(a) A credit to all resident estates and trusts for taxes paid to
another state as provided in section 77-2730; and
(b) A credit to all estates and trusts for contributions to
certified community betterment programs as provided in
the
Community
Development Assistance Act.
(5) There shall be allowed to all business firms as a credit against
the income tax imposed by the Nebraska Revenue Act of 1967 a credit as
provided in section 77-27,222.
Sec. 13. Section 77-2717, Reissue Revised Statutes of Nebraska, is
amended to read:
77-2717.
(1)(a) The tax imposed on all resident estates and trusts
shall be a percentage of the federal taxable income of such estates and trusts
as modified in section 77-2716, plus a percentage of the federal alternative
minimum tax and the federal tax on premature or lump-sum distributions from
qualified retirement plans. The additional taxes shall be recomputed by (i)
substituting
Nebraska taxable income for federal taxable income, (ii)
calculating what the federal alternative minimum tax would be on Nebraska
taxable income and adjusting such calculations for any items which are
reflected differently in the determination of federal taxable income, and
(iii) applying Nebraska rates to the result.
The federal credit for prior
year minimum tax, after the recomputations required by the Nebraska Revenue
Act of 1967, and the ——————
credit _______
credits provided in ______________________
the Nebraska Advantage
Microenterprise Tax Credit Act, the Nebraska
Advantage
Research
and
______________________________________________________________________________
Development Act, and section 77-27,222 shall be allowed as a reduction in the
_____________________
income tax due.
A refundable income tax credit shall be allowed for all
____________________________________________________________
resident estates and trusts under the Nebraska Advantage Microenterprise Tax
______________________________________________________________________________
Credit Act and the Nebraska Advantage Research and Development Act.
___________________________________________________________________
(b) The tax imposed on all nonresident estates and trusts shall be
the portion of the tax imposed on resident estates and trusts which is
attributable to the income derived from sources within this state.
The tax
which is attributable to income derived from sources within this state shall
be determined by multiplying the liability to this state for a resident estate
or trust with the same total income by a fraction, the numerator of which is
the nonresident estate's or trust's Nebraska income as determined by sections
77-2724 and 77-2725 and the denominator of which is its total federal income
after first adjusting each by the amounts provided in section 77-2716.
(2) In all instances wherein a fiduciary income tax return is
required under the provisions of the Internal Revenue Code, a Nebraska
fiduciary return shall be filed, except that a fiduciary return shall not be
required to be filed regarding a simple trust if all of the trust's
beneficiaries are residents of the State of Nebraska, all of the trust's
income is derived from sources in this state, and the trust has no federal tax
liability. The fiduciary shall be responsible for making the return for the
estate or trust for which he or she acts, whether the income be taxable to the
estate or trust or to the beneficiaries thereof. The fiduciary shall include
in the return a statement of each beneficiary's distributive share of net
income when such income is taxable to such beneficiaries.
(3) The beneficiaries of such estate or trust who are residents of
this state shall include in their income their proportionate share of such
estate's or trust's federal income and shall reduce their Nebraska tax
liability by their proportionate share of the ——————
credit _______
credits as provided in
the Nebraska Advantage Microenterprise Tax Credit Act, the Nebraska Advantage
______________________________________________________________________________
Research and Development Act, and section 77-27,222. There shall be allowed
_________________________________
to a beneficiary a refundable income tax credit under the Beginning Farmer Tax
Credit Act for all taxable years beginning or deemed to begin on or after
January 1, 2001, under the Internal Revenue Code of 1986, as amended.
(4) If any beneficiary of such estate or trust is a nonresident
during any part of the estate's or trust's taxable year, he or she shall file
a Nebraska income tax return which shall include (a) in Nebraska adjusted
gross income that portion of the estate's or trust's Nebraska income, as
determined under sections 77-2724 and 77-2725, allocable to his or her
interest in the estate or trust and (b) a reduction of the Nebraska tax
liability by his or her proportionate share of the credit
—————— credits
_______ as provided
in __________________________________________________________________________
the Nebraska Advantage Microenterprise Tax Credit Act, the Nebraska
Advantage Research and Development Act, and section 77-27,222 and shall
______________________________________________
execute and forward to the fiduciary, on or before the original due date of
the Nebraska fiduciary return, an agreement which states that he or she will
file a Nebraska income tax return and pay income tax on all income derived
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from or connected with sources in this state, and such agreement shall be
attached to the Nebraska fiduciary return for such taxable year.
(5) In the absence of the nonresident beneficiary's executed
agreement being attached to the Nebraska fiduciary return, the estate or trust
shall remit a portion of such beneficiary's income which was derived from or
attributable to Nebraska sources with its Nebraska return for the taxable
year.
The amount of remittance, in such instance, shall be the highest
individual income tax rate determined under section 77-2715.02 multiplied by
the nonresident beneficiary's share of the estate or trust income which was
derived from or attributable to sources within this state.
The amount
remitted shall be allowed as a credit against the Nebraska income tax
liability of the beneficiary.
(6) The Tax Commissioner may allow a nonresident beneficiary to not
file a Nebraska income tax return if the nonresident beneficiary's only source
of Nebraska income was his or her share of the estate's or trust's income
which was derived from or attributable to sources within this state, the
nonresident did not file an agreement to file a Nebraska income tax return,
and the estate or trust has remitted the amount required by subsection (5) of
this section on behalf of such nonresident beneficiary.
The amount remitted
shall be retained in satisfaction of the Nebraska income tax liability of the
nonresident beneficiary.
(7) For purposes of this section, unless the context otherwise
requires, simple trust shall mean any trust instrument which (a) requires that
all income shall be distributed currently to the beneficiaries, (b) does not
allow amounts to be paid, permanently set aside, or used in the tax year for
charitable purposes, and (c) does not distribute amounts allocated in the
corpus of the trust. Any trust which does not qualify as a simple trust shall
be deemed a complex trust.
Sec. 14. Section 77-2734.03, Revised Statutes Supplement, 2004, is
amended to read:
77-2734.03. (1)(a) For taxable years commencing prior to January 1,
1997, any (i) insurer paying a tax on premiums and assessments pursuant to
section 77-908 or 81-523, (ii) electric cooperative organized under the Joint
Public Power Authority Act, or (iii) credit union shall be credited, in the
computation of the tax due under the Nebraska Revenue Act of 1967, with the
amount paid during the taxable year as taxes on such premiums and assessments
and taxes in lieu of intangible tax.
(b) For taxable years commencing on or after January 1, 1997, any
insurer paying a tax on premiums and assessments pursuant to section 77-908 or
81-523, any electric cooperative organized under the Joint Public Power
Authority Act, or any credit union shall be credited, in the computation of
the tax due under the Nebraska Revenue Act of 1967, with the amount paid
during the taxable year as (i) taxes on such premiums and assessments included
as Nebraska premiums and assessments under section 77-2734.05 and (ii) taxes
in lieu of intangible tax.
(c) For taxable years commencing or deemed to commence prior to, on,
or after January 1, 1998, any insurer paying a tax on premiums and assessments
pursuant to section 77-908 or 81-523 shall be credited, in the computation of
the tax due under the Nebraska Revenue Act of 1967, with the amount paid
during the taxable year as assessments allowed as an offset against premium
and related retaliatory tax liability pursuant to section 44-4233.
(2) There shall be allowed to corporate taxpayers a tax credit for
contributions to community betterment programs as provided in the Community
Development Assistance Act.
(3) There shall be allowed to corporate taxpayers a refundable
income tax credit under the Beginning Farmer Tax Credit Act for all taxable
years beginning or deemed to begin on or after January 1, 2001, under the
Internal Revenue Code of 1986, as amended.
(4) There shall be allowed to corporate taxpayers a tax credit as
provided in section 77-27,222.
(5) The changes made to this section by Laws 2004, LB 983, apply to
motor fuels purchased during any tax year ending or deemed to end on or after
January 1, 2005, under the Internal Revenue Code of 1986, as amended.
(6) There shall be allowed to corporate taxpayers refundable income
____________________________________________________________________
tax credits under the Nebraska Advantage Microenterprise Tax Credit Act and
______________________________________________________________________________
the Nebraska Advantage Research and Development Act.
____________________________________________________
Sec. 15. Section 77-27,119, Reissue Revised Statutes of Nebraska,
is amended to read:
77-27,119.
(1) The Tax Commissioner shall administer and enforce
the income tax imposed by sections 77-2714 to 77-27,135, and he or she is
authorized to conduct hearings, to adopt and promulgate such rules and
regulations, and to require such facts and information to be reported as he or
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she may deem necessary to enforce the income tax provisions of such sections,
except that such rules, regulations, and reports shall not be inconsistent
with the laws of this state or the laws of the United States.
The Tax
Commissioner may for enforcement and administrative purposes divide the state
into a reasonable number of districts in which branch offices may be
maintained.
(2)(a) The Tax Commissioner may prescribe the form and contents of
any return or other document required to be filed under the income tax
provisions.
Such return or other document shall be compatible as to form and
content with the return or document required by the laws of the United States.
The form shall have a place where the taxpayer shall designate the high school
district in which he or she lives and the county in which the high school
district is headquartered.
The Tax Commissioner shall adopt and promulgate
such rules and regulations as may be necessary to insure compliance with this
requirement.
(b) The State Department of Education, with the assistance and
cooperation of the Department of Revenue, shall develop a uniform system for
numbering all school districts in the state. Such system shall be consistent
with the data processing needs of the Department of Revenue and shall be used
for the school district identification required by subdivision (a) of this
subsection.
(c) The proper filing of an income tax return shall consist of the
submission of such form as prescribed by the Tax Commissioner or an exact
facsimile thereof with sufficient information provided by the taxpayer on the
face of the form from which to compute the actual tax liability.
Each
taxpayer shall include such taxpayer's correct social security number or state
identification number and the school district identification number of the
school district in which the taxpayer resides on the face of the form. A
filing is deemed to occur when the required information is provided.
(3) The Tax Commissioner, for the purpose of ascertaining the
correctness of any return or other document required to be filed under the
income tax provisions, for the purpose of determining corporate income,
individual income, and withholding tax due, or for the purpose of making an
estimate of taxable income of any person, shall have the power to examine or
to cause to have examined, by any agent or representative designated by him or
her for that purpose, any books, papers, records, or memoranda bearing upon
such matters and may by summons require the attendance of the person
responsible for rendering such return or other document or remitting any tax,
or any officer or employee of such person, or the attendance of any other
person having knowledge in the premises, and may take testimony and require
proof material for his or her information, with power to administer oaths or
affirmations to such person or persons.
(4) The time and place of examination pursuant to this section shall
be such time and place as may be fixed by the Tax Commissioner and as are
reasonable under the circumstances. In the case of a summons, the date fixed
for appearance before the Tax Commissioner shall not be less than twenty days
from the time of service of the summons.
(5) No taxpayer shall be subjected to unreasonable or unnecessary
examinations or investigations.
(6) Except in accordance with proper judicial order or as otherwise
provided by law, it shall be unlawful for the Tax Commissioner, any officer or
employee of the Tax Commissioner, any person engaged or retained by the Tax
Commissioner on an independent contract basis, any person who pursuant to this
section is permitted to inspect any report or return or to whom a copy, an
abstract, or a portion of any report or return is furnished, or any other
person to divulge, make known, or use in any manner the amount of income or
any particulars set forth or disclosed in any report or return required except
for the purpose of enforcing sections 77-2714 to 77-27,135.
The officers
charged with the custody of such reports and returns shall not be required to
produce any of them or evidence of anything contained in them in any action or
proceeding in any court, except on behalf of the Tax Commissioner in an action
or proceeding under the provisions of the tax law to which he or she is a
party or on behalf of any party to any action or proceeding under such
sections when the reports or facts shown thereby are directly involved in such
action or proceeding, in either of which events the court may require the
production of, and may admit in evidence, so much of such reports or of the
facts shown thereby as are pertinent to the action or proceeding and no more.
Nothing in this section shall be construed (a) to prohibit the delivery to a
taxpayer, his or her duly authorized representative, or his or her successors,
receivers, trustees, personal representatives, administrators, assignees, or
guarantors, if directly interested, of a certified copy of any return or
report in connection with his or her tax, (b) to prohibit the publication of
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statistics so classified as to prevent the identification of particular
reports or returns and the items thereof, (c) to prohibit the inspection by
the Attorney General, other legal representatives of the state, or a county
attorney of the report or return of any taxpayer who brings an action to
review the tax based thereon, against whom an action or proceeding for
collection of tax has been instituted, or against whom an action, proceeding,
or prosecution for failure to comply with the Nebraska Revenue Act of 1967 is
being considered or has been commenced, (d) to prohibit furnishing to the
Nebraska Workers' Compensation Court the names, addresses, and identification
numbers of employers, and such information shall be furnished on request of
the court, (e) to prohibit the disclosure of information and records to a
collection agency contracting with the Tax Commissioner pursuant to sections
77-377.01 to 77-377.04, (f) to prohibit the disclosure of information pursuant
to section ____________
77-27,195 or 77-4110 _________________________
or section 53 of this act, (g) to prohibit the
disclosure to the Public Employees Retirement Board of the addresses of
individuals who are members of the retirement systems administered by the
board, and such information shall be furnished to the board solely for
purposes of its administration of the retirement systems upon written request,
which request shall include the name and social security number of each
individual for whom an address is requested, (h) to prohibit the disclosure to
the Department of Labor of tax return information pertaining to individuals,
corporations, and businesses determined by the Department of Labor to be
delinquent in the payment of combined tax or in the repayment of benefit
overpayments, and such disclosure shall be strictly limited to information
necessary for the administration of the Employment Security Law, (i) to
prohibit the disclosure to the Department of Motor Vehicles of tax return
information pertaining to individuals, corporations, and businesses determined
by the Department of Motor Vehicles to be delinquent in the payment of amounts
due under agreements pursuant to the International Fuel Tax Agreement Act, and
such disclosure shall be strictly limited to information necessary for the
administration of the act, or (j) to prohibit the disclosure under section
42-358.08 to any court-appointed individuals, the county attorney, any
authorized attorney, or the Department of Health and Human Services of an
absent parent's address, social security number, amount of income, health
insurance information, and employer's name and address for the exclusive
purpose of establishing and collecting child or spousal support.
Information
so obtained shall be used for no other purpose. Any person who violates this
subsection shall be guilty of a felony and shall upon conviction thereof be
fined not less than one hundred dollars nor more than five hundred dollars, or
be imprisoned not more than five years, or be both so fined and imprisoned, in
the discretion of the court and shall be assessed the costs of prosecution.
If the offender is an officer or employee of the state, he or she shall be
dismissed from office and be ineligible to hold any public office in this
state for a period of two years thereafter.
(7) Reports and returns required to be filed under income tax
provisions of sections 77-2714 to 77-27,135 shall be preserved until the Tax
Commissioner orders them to be destroyed.
(8) Notwithstanding the provisions of subsection (6) of this
section, the Tax Commissioner may permit the Secretary of the Treasury of the
United States or his or her delegates or the proper officer of any state
imposing an income tax, or the authorized representative of either such
officer, to inspect the income tax returns of any taxpayer or may furnish to
such officer or his or her authorized representative an abstract of the return
of income of any taxpayer or supply him or her with information concerning an
item of income contained in any return or disclosed by the report of any
investigation of the income or return of income of any taxpayer, but such
permission shall be granted only if the statutes of the United States or of
such other state, as the case may be, grant substantially similar privileges
to the Tax Commissioner of this state as the officer charged with the
administration of the income tax imposed by sections 77-2714 to 77-27,135.
(9) Notwithstanding the provisions of subsection (6) of this
section, the Tax Commissioner may permit the Postal Inspector of the United
States Postal Service or his or her delegates to inspect the reports or
returns of any person filed pursuant to the Nebraska Revenue Act of 1967 when
information on the reports or returns is relevant to any action or proceeding
instituted or being considered by the United States Postal Service against
such person for the fraudulent use of the mails to carry and deliver false and
fraudulent tax returns to the Tax Commissioner with the intent to defraud the
State of Nebraska or to evade the payment of Nebraska state taxes.
(10)(a) Notwithstanding the provisions of subsection (6) of this
section, the Tax Commissioner shall, upon written request by the Auditor of
Public Accounts, make tax returns and tax return information open to
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inspection by or disclosure to officers and employees of the Auditor of Public
Accounts for the purpose of and to the extent necessary in making an audit of
the Department of Revenue pursuant to section 84-304. The Auditor of Public
Accounts shall statistically and randomly select the tax returns and tax
return information to be audited based upon a computer tape provided by the
Department of Revenue which contains only total population documents without
specific identification of taxpayers.
The Tax Commissioner shall have the
authority to approve the statistical sampling method used by the Auditor of
Public Accounts. Confidential tax returns and tax return information shall be
audited only upon the premises of the Department of Revenue.
All audit
workpapers pertaining to the audit of the Department of Revenue shall be
stored in a secure place in the Department of Revenue.
(b) No officer or employee of the Auditor of Public Accounts shall
disclose to any person, other than another officer or employee of the Auditor
of Public Accounts whose official duties require such disclosure, any return
or return information described in the Nebraska Revenue Act of 1967 in a form
which can be associated with or otherwise identify, directly or indirectly, a
particular taxpayer.
(c) Any person who violates the provisions of this subsection shall
be guilty of a Class IV felony and, in the discretion of the court, may be
assessed the costs of prosecution.
The guilty officer or employee shall be
dismissed from employment and be ineligible to hold any position of employment
with the State of Nebraska for a period of two years thereafter. For purposes
of this subsection, officer or employee shall include a former officer or
employee of the Auditor of Public Accounts.
(11) For purposes of subsections (10) through (13) of this section:
(a) Tax returns shall mean any tax or information return or claim
for refund required by, provided for, or permitted under sections 77-2714 to
77-27,135 which is filed with the Tax Commissioner by, on behalf of, or with
respect to any person and any amendment or supplement thereto, including
supporting schedules, attachments, or lists which are supplemental to or part
of the filed return;
(b) Return information shall mean:
(i) A taxpayer's identification number and (A) the nature, source,
or amount of his or her income, payments, receipts, deductions, exemptions,
credits, assets, liabilities, net worth, tax liability, tax
withheld,
deficiencies, overassessments, or tax payments, whether the taxpayer's return
was, is being, or will be examined or subject to other investigation or
processing or (B) any other data received by, recorded by, prepared by,
furnished to, or collected by the Tax Commissioner with respect to a return or
the determination of the existence or possible existence of liability or the
amount of liability of any person for any tax, penalty, interest, fine,
forfeiture, or other imposition or offense; and
(ii) Any part of any written determination or any background file
document relating to such written determination; and
(c) Disclosures shall mean the making known to any person in any
manner a return or return information.
(12) The Auditor of Public Accounts shall (a) notify the Tax
Commissioner in writing thirty days prior to the beginning of an audit of his
or her intent to conduct an audit, (b) provide an audit plan, and (c) provide
a list of the tax returns and tax return information identified for inspection
during the audit.
(13) The Auditor of Public Accounts shall, as a condition for
receiving tax returns and tax return information: (a) Subject his or her
employees to the same confidential information safeguards and disclosure
procedures as required of Department of Revenue employees; (b) establish and
maintain a permanent system of standardized records with respect to any
request for tax returns or tax return information, the reason for such
request, and the date of such request and any disclosure of the tax return or
tax return information; (c) establish and maintain a secure area or place in
the Department of Revenue in which the tax returns, tax return information, or
audit workpapers shall be stored; (d) restrict access to the tax returns or
tax return information only to persons whose duties or responsibilities
require access; (e) provide such other safeguards as the Tax Commissioner
determines to be necessary or appropriate to protect the confidentiality of
the tax returns or tax return information; (f) provide a report to the Tax
Commissioner which describes the procedures established and utilized by the
Auditor of Public Accounts for insuring the confidentiality of tax returns,
tax return information, and audit workpapers; and (g) upon completion of use
of such returns or tax return information, return to the Tax Commissioner such
returns or tax return information, along with any copies.
(14) The Tax Commissioner may permit other tax officials of this
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state to inspect the tax returns and reports filed under sections 77-2714 to
77-27,135, but such inspection shall be permitted only for purposes of
enforcing a tax law and only to the extent and under the conditions prescribed
by the rules and regulations of the Tax Commissioner.
(15) The Tax Commissioner shall compile the school
district
information required by subsection (2) of this section.
Insofar as it is
possible, such compilation shall include, but not be limited to, the total
adjusted gross income of each school district in the state.
The Tax
Commissioner shall adopt and promulgate such rules and regulations as may be
necessary to insure that such compilation does not violate the confidentiality
of any individual income tax return nor conflict with any other provisions of
state or federal law.
Sec. 16. Section 77-27,187, Reissue Revised Statutes of Nebraska,
is amended to read:
77-27,187.
Sections 77-27,187 to 77-27,195 shall be known and may
be cited as the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive ———
Act ________
Nebraska
Advantage Rural Development Act.
_______________________________
Sec.
17.
Section 77-27,187.01, Reissue Revised Statutes of
Nebraska, is amended to read:
77-27,187.01.
For purposes of the ——————————
Employment —————————
Expansion
and
———
Investment —————————
Incentive ———
Act ________________________________________
Nebraska Advantage Rural Development Act, unless the
——————————
context otherwise requires:
(1) Any term has the same meaning as used in the Nebraska Revenue
Act of 1967;
(2) Equivalent Nebraska employees means the number of Nebraska
employees computed by dividing the total hours paid in a year to Nebraska
employees by the product of forty times the number of weeks in a year;
(3) Nebraska employee means an individual who is either a resident
or partial-year resident of Nebraska;
(4) Qualified employee leasing company means a company which places
all employees of a client-lessee on its payroll and leases such employees to
the client-lessee on an ongoing basis for a fee and, by written agreement
between the employee leasing company and a client-lessee, grants to the
client-lessee input into the hiring and firing of the employees leased to the
client-lessee;
(5) Related taxpayers includes any corporations that are part of a
unitary business under the Nebraska Revenue Act of 1967 but are not part of
the same corporate taxpayer, any business entities that are not corporations
but which would be a part of the unitary business if they were corporations,
and any business entities if at least fifty percent of such entities are owned
by the same persons or related taxpayers and family members as defined in the
ownership attribution rules of the Internal Revenue Code of 1986, as amended;
(6) Taxpayer means a corporate taxpayer or other person subject to
either an income tax imposed by the Nebraska Revenue Act of 1967 or a
franchise tax under Chapter 77, article 38, or a partnership, limited
liability company, __________
subchapter S corporation, or joint venture when all of the
partners, shareholders, or members are subject to or exempt from such taxes;
and
(7) Year means the taxable year of the taxpayer.
Sec.
18.
Section 77-27,187.02, Reissue Revised Statutes of
Nebraska, is amended to read:
77-27,187.02. (1) For tax years beginning or deemed to begin on or
after January 1, 2004, under the Internal Revenue Code of 1986, as amended, in
order to earn the incentives set forth in the ——————————
Employment —————————
Expansion ———
and
Investment —————————
Incentive ———
Act ____________________________________________
Nebraska Advantage Rural Development Act, the
——————————
taxpayer shall file an application for an agreement with the Tax Commissioner.
(2) The application shall contain:
(a) A written statement describing the full expected employment and
investment for a qualified business in this state;
(b) Sufficient documents, plans, and specifications as required by
the Tax Commissioner to support the plan and to define a project; and
___
(c) An application fee of five hundred dollars. The fee shall be
remitted to the State Treasurer for credit to the ——————————
Employment —————————
Expansion ———
and
Investment —————————
Incentive ————
Fund __________________________________________
Nebraska Advantage Rural Development Fund, which
——————————
fund is hereby created. Any money in the fund available for investment shall
be invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.
The application
and all supporting information shall be confidential except for the name of
the taxpayer, the location of the project, and the amounts of increased
employment and investment.
(3) Once satisfied that the plan in the application defines a
project that meets the investment, employment, and wage requirements and is
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located in an eligible county or enterprise zone, and that these requirements
will be reached within the required time period, the Tax Commissioner shall
approve the application and authorize the total amount of credits expected to
be earned as a result of the project. The Tax Commissioner shall not approve
further applications once the expected credits from the approved projects
total two million five hundred thousand dollars in each of fiscal years
2004-05 and 2005-06 and three million dollars in fiscal year 2006-07 and each
fiscal year thereafter. Four hundred dollars of the application fee shall be
refunded to the applicant if the application is not approved because the
expected credits from approved projects exceed such amounts. Applications for
benefits shall be considered in the order in which they are received.
(4) After approval, the taxpayer and the Tax Commissioner shall
enter into a written agreement.
The taxpayer shall agree to complete the
project, and the Tax Commissioner, on behalf of the State of Nebraska, shall
designate the approved plans of the taxpayer as a project
and,
in
consideration of the taxpayer's agreement, agree to allow the taxpayer to use
the incentives contained in the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive
Act ________________________________________
Nebraska Advantage Rural Development Act up to the total amount that were
———
authorized by the Tax Commissioner at the time of approval. The application,
and all supporting documentation, to the extent approved, shall be considered
a part of the agreement. The agreement shall state:
(a) The levels of employment and investment required by the act for
the project;
(b) The time period under the act in which the required level must
be met;
(c) The documentation the taxpayer will need to supply when claiming
an incentive under the act;
(d) The date the application was filed; and
(e) The maximum amount of credits authorized.
Sec. 19. Section 77-27,188, Reissue Revised Statutes of Nebraska,
is amended to read:
77-27,188. (1) A refundable credit against the taxes imposed by the
Nebraska Revenue Act of 1967 shall be allowed to any taxpayer who has an
approved application under the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive
Act _________________________________________
Nebraska Advantage Rural Development Act, who is engaged in a qualifying
———
business as described in section 77-27,189, and who after January 1, 2004
————
2006:
____
(a) ______
(a)(i) Increases ———
the employment ———
and ——————————
investment ——
of ————
such ————————
business
———
by two new equivalent Nebraska employees and makes an increased investment of
______________________________________________________________________________
at least one hundred twenty-five thousand dollars prior to the end of the
______________________________________________________________________________
first taxable year after the year in which the application was submitted in
__________________________________________________________________________
any county in this state with a population of less than ———————————
twenty-five _______
fifteen
thousand inhabitants, according to the most recent federal decennial census,
or in any designated enterprise zone pursuant to 42 U.S.C. 11501 or the
Enterprise Zone Act; or
__
(b) ____
(ii) Increases employment by five new equivalent Nebraska
———
employees and ———
who makes an increased investment ——
in ————
this —————
state of at least two
hundred fifty thousand dollars prior to the end of the first taxable year
after the year in which the application was submitted _____________________
in any county in this
state with a population of less than twenty-five thousand inhabitants,
______________________________________________________________________________
according to the most recent federal decennial census; and
_____________________________________________________
(c) ___
(b) Pays a minimum qualifying wage of eight dollars and
———
twenty-five cents per hour to the new equivalent Nebraska employees for which
tax credits are sought under the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive
Act ________________________________________
Nebraska Advantage Rural Development Act. The Department of Revenue shall
———
adjust the minimum qualifying wages required for applications filed after
January 1, 2004, and each January 1 thereafter, as follows: The current rural
Nebraska average weekly wage shall be divided by the rural Nebraska average
weekly wage for 2003; and the result shall be multiplied by the eight dollars
and twenty-five cents minimum qualifying wage for 2003 and rounded to the
nearest one cent.
The amount of increase or decrease in the minimum
qualifying wages for any year shall be the cumulative change in the rural
Nebraska average weekly wage since 2003.
For purposes of this subsection,
rural Nebraska average weekly wage means the most recent average weekly wage
paid by all employers in all counties with a population of less than
twenty-five thousand inhabitants as reported by October 1 by the Department of
Labor.
For purposes of this section, a teleworker working in Nebraska from
____________________________________________________________________
his or her residence for a taxpayer shall be considered an employee of the
______________________________________________________________________________
taxpayer, and property of the taxpayer provided to the teleworker working in
______________________________________________________________________________
Nebraska from his or her residence shall be considered an investment.
______________________________________________________________________________
Teleworker includes an individual working on a per-item basis and an
______________________________________________________________________________
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independent contractor working for the taxpayer so long as the taxpayer
______________________________________________________________________________
withholds Nebraska income tax from wages or other payments made to such
______________________________________________________________________________
teleworker. For purposes of calculating the number of new equivalent Nebraska
______________________________________________________________________________
employees when the teleworkers are paid on a per-item basis or are independent
______________________________________________________________________________
contractors, the total wages or payments made to all such new employees during
______________________________________________________________________________
the year shall be divided by the qualifying wage as determined in subdivision
______________________________________________________________________________
(b) of this subsection, with the result divided by two thousand eighty hours.
_____________________________________________________________________________
(2) The amount of the credit shall be three thousand dollars for
each new equivalent Nebraska employee and two thousand seven hundred fifty
dollars for each fifty thousand dollars of increased investment.
(3) An employee of a qualified employee leasing company shall be
considered to be an employee of the client-lessee for purposes of this section
if the employee performs services for the client-lessee. A qualified employee
leasing company shall provide the Department of Revenue access to the records
of employees leased to the client-lessee.
(4) The credit shall not exceed the amounts set out in the
application and approved by the Tax Commissioner.
(5)(a) If a taxpayer who receives tax credits creates fewer jobs or
less investment than approved in the project agreement, the taxpayer shall
repay the tax credits as provided in this subsection.
(b) If less than seventy-five percent of the proposed jobs in the
project agreement are created, one hundred percent of the job creation tax
credits shall be repaid. If seventy-five percent or more of the proposed jobs
in the project agreement are created, no repayment of the job creation tax
credits is necessary.
(c) If less than seventy-five percent of the proposed investment in
the project agreement is created, one hundred percent of the investment tax
credits shall be repaid.
If seventy-five percent or more of the proposed
investment in the project agreement is created, no repayment of the investment
tax credits is necessary.
(6) For taxpayers who submitted applications for benefits under the
____________________________________________________________________
Nebraska Advantage Rural Development Act before January 1, 2006, subsection
______________________________________________________________________________
(1) of this section, as such subsection existed immediately prior to such
______________________________________________________________________________
date, shall continue to apply to such taxpayers. The changes made by this
______________________________________________________________________________
legislative bill shall not preclude a taxpayer from receiving the tax
______________________________________________________________________________
incentives earned prior to January 1, 2006.
___________________________________________
Sec. 20.
Section 77-27,194, Reissue Revised Statutes of Nebraska,
is amended to read:
77-27,194. The credit allowed under the ——————————
Employment —————————
Expansion ———
and
Investment —————————
Incentive ———
Act ________________________________________
Nebraska Advantage Rural Development Act shall not be
——————————
transferable except in the following situations:
(1) Any credit allowable to a partnership, a limited liability
company, a subchapter S corporation, or an estate or trust may be distributed
to
the
partners, limited liability company members, shareholders, or
beneficiaries. Any credit distributed shall be distributed in the same manner
as income is distributed. A credit distributed shall be considered a credit
used and the partnership, limited liability company, subchapter S corporation,
estate, or trust shall be liable for any repayment under section 77-27,188.02;
(2) The incentives previously allowed and the future allowance of
incentives may be transferred when a project covered by an agreement is
transferred by sale or lease to another taxpayer or in an acquisition of
assets qualifying under section 381 of the Internal Revenue Code of 1986;
(3) The acquiring taxpayer, as of the date of notification of the
Tax Commissioner of the completed transfer, shall be entitled to any unused
credits and to any future incentives allowable under the act;
(4) The acquiring taxpayer shall be liable for any repayment that
becomes due after the date of the transfer for the repayment of any benefits
received either before or after the transfer; and
(5) If a taxpayer operating a qualifying business and allowed a
credit under section 77-27,188 dies and there is credit remaining after the
filing of the final return for the taxpayer, the personal representative shall
determine the distribution of the credit or any remaining carryover with the
initial fiduciary return filed for the estate.
The determination of the
distribution of credit may be changed only after obtaining the permission of
the Tax Commissioner.
Sec.
21.
Section 77-27,194.01, Reissue Revised Statutes of
Nebraska, is amended to read:
77-27,194.01. For all refund claims filed on or after October 1,
1998, interest shall not be allowable on any refunds paid because of benefits
earned under the ——————————
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive ———
Act ________
Nebraska
Advantage Rural Development Act.
_______________________________
Sec. 22.
Section 77-27,195, Reissue Revised Statutes of Nebraska,
-16-

LB 312

LB 312

is amended to read:
77-27,195.
(1)
___ The Tax Commissioner shall prepare a report
identifying the amount of investment in this state and the number of
equivalent jobs created by each taxpayer claiming a credit pursuant to the
Employment —————————
Expansion ———
and ——————————
Investment —————————
Incentive ———
Act __________________________
Nebraska Advantage Rural
——————————
Development Act.
The report shall include the amount of credits claimed in
________________
the aggregate. The report shall be issued on or before March 15 of each year
beginning with March 15, 1988, _______________________
through March 15, 2006, for all credits allowed
during the previous calendar year.
The report shall be issued on or before
_______________________________________
July 15 of each year beginning with July 15, 2007, for all credits allowed
______________________________________________________________________________
during the previous calendar year.
__________________________________
(2) Beginning with applications filed on or after January 1, 2006,
____________________________________________________________________
the report shall provide information on project-specific total incentives used
______________________________________________________________________________
every two years for each approved project and shall disclose (a) the identity
______________________________________________________________________________
of the taxpayer, (b) the location of the project, and (c) the total credits
______________________________________________________________________________
used and refunds approved during the immediately preceding two years expressed
______________________________________________________________________________
as a single, aggregated total.
The incentive information required to be
______________________________________________________________________________
reported under this subsection shall not be reported for the first year the
______________________________________________________________________________
taxpayer attains the required employment and investment thresholds.
The
______________________________________________________________________________
information on first-year incentives used shall be combined with and reported
______________________________________________________________________________
as part of the second year. Thereafter, the information on incentives used
______________________________________________________________________________
for succeeding years shall be reported for each project every two years
______________________________________________________________________________
containing information on two years of credits used and refunds approved. The
______________________________________________________________________________
incentives used shall include incentives which have been approved by the
______________________________________________________________________________
Department of Revenue, but not necessarily received, during the previous two
______________________________________________________________________________
calendar years.
_______________
(3) No information shall be provided in the report that is protected
____________________________________________________________________
by state or federal confidentiality laws.
_________________________________________
Sec. 23. __________________________________________________________
Sections 23 to 56 of this act shall be known and may be
cited as the Nebraska Advantage Act.
____________________________________
Sec. 24.
The
Legislature hereby finds and declares that it is the
________________________________________________________
policy of this state to make revisions in Nebraska's tax structure in order to
______________________________________________________________________________
encourage new businesses to relocate to Nebraska, retain existing businesses
______________________________________________________________________________
and aid in their expansion, promote the creation and retention of new jobs in
______________________________________________________________________________
Nebraska, and attract and retain investment capital in the State of Nebraska.
_____________________________________________________________________________
Sec. 25.
For purposes of the Nebraska Advantage Act,
the
_______________________________________________________
definitions found in sections 26 to 43 of this act shall be used.
_________________________________________________________________
Sec. 26.
Any term shall have the same meaning as used in Chapter
_______________________________________________________
77, article 27.
_______________
Sec. 27. __________________________________________________________
Base year means the year immediately preceding the year of
application.
____________
Sec. 28. __________________________________________________________
Base-year employee means any individual who was employed
in Nebraska and subject to the Nebraska income tax on compensation received
______________________________________________________________________________
from the taxpayer or its predecessors during the base year and who is employed
______________________________________________________________________________
at the project.
_______________
Sec. 29. __________________________________________________________
Compensation means the wages and other payments subject to
withholding for federal income tax purposes.
____________________________________________
Sec. 30. __________________________________________________________
Entitlement period, for a tier 1 or tier 3 project, means
the year during which the required increases in employment and investment were
______________________________________________________________________________
met or exceeded and each year thereafter until the end of the ninth year
______________________________________________________________________________
following the year of application or the sixth year after the year the
______________________________________________________________________________
required increases were met or exceeded, whichever is sooner. Entitlement
______________________________________________________________________________
period, for a tier 2, tier 4, or tier 5 project, means the year during which
______________________________________________________________________________
the required increases in employment and investment were met or exceeded and
______________________________________________________________________________
each year thereafter until the end of the sixth year after the year the
______________________________________________________________________________
required increases were met or exceeded.
________________________________________
Sec. 31.
Equivalent employees means the number of employees
_______________________________________________________
computed by dividing the total hours paid in a year by the product of forty
______________________________________________________________________________
times the number of weeks in a year.
____________________________________
Sec.
32.
Investment
means the value of qualified property
______________________________________________________
incorporated into or used at the project. For qualified property owned by the
______________________________________________________________________________
taxpayer, the value shall be the original cost of the property. For qualified
______________________________________________________________________________
property rented by the taxpayer, the average net annual rent shall be
______________________________________________________________________________
multiplied by the number of years of the lease for which the taxpayer was
______________________________________________________________________________
originally bound, not to exceed ten years. The rental of land included in and
______________________________________________________________________________
incidental to the leasing of a building shall not be excluded from the
______________________________________________________________________________
computation.
____________
Sec. 33.
Motor vehicle means any motor vehicle, trailer, or
_______________________________________________________
semitrailer as defined in the Motor Vehicle Registration Act and subject to
______________________________________________________________________________
registration for operation on the highways.
___________________________________________
Sec. 34.
Nebraska
average weekly wage for any calendar year means
________________________________________________________
the most recent average weekly wage paid by all employers in all counties in
______________________________________________________________________________
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Nebraska as reported by the prior October 1 by the Department of Labor.
_______________________________________________________________________
Sec. 35.
Nebraska employee means an individual who is either a
_______________________________________________________
resident or partial-year resident of Nebraska.
______________________________________________
Sec. 36. __________________________________________________________
Number of new employees means the number of equivalent
employees that are employed at the project during a year that are in excess of
______________________________________________________________________________
the number of equivalent employees during the base year, not to exceed the
______________________________________________________________________________
number of equivalent employees employed at the project during a year who are
______________________________________________________________________________
not base-year employees and who are paid wages at a rate equal to at least
______________________________________________________________________________
sixty percent of the Nebraska average weekly wage for the year of application.
______________________________________________________________________________
Teleworkers working for wages or salaries in Nebraska from their residences
______________________________________________________________________________
for a taxpayer on tasks interdependent with the work performed at the project
______________________________________________________________________________
shall be considered to be employed at the project.
__________________________________________________
Sec. 37. __________________________________________________________
(1) For a tier 2, tier 3, tier 4, or tier 5 project,
qualified business means any business engaged in:
_________________________________________________
(a)
The conducting of research, development, or testing for
____________________________________________________________________
scientific, agricultural, animal husbandry, food product, or industrial
______________________________________________________________________________
purposes;
_________
(b)
The
performance
of
data processing, telecommunication,
____________________________________________________________________
insurance, or financial services. For purposes of this subdivision, financial
______________________________________________________________________________
services includes only financial services provided
by
any
financial
______________________________________________________________________________
institution subject to tax under Chapter 77, article 38, or any person or
______________________________________________________________________________
entity licensed by the Department of Banking and Finance or the federal
______________________________________________________________________________
Securities and Exchange Commission;
___________________________________
(c)
The assembly, fabrication, manufacture, or processing of
____________________________________________________________________
tangible personal property;
___________________________
(d) The administrative management of the taxpayer's activities,
____________________________________________________________________
including
headquarter
facilities
relating to such activities or the
______________________________________________________________________________
administrative management of any of the activities of any business entity or
______________________________________________________________________________
entities in which the taxpayer or a group of its shareholders holds any direct
______________________________________________________________________________
or indirect ownership interest of at least ten percent, including headquarter
______________________________________________________________________________
facilities relating to such activities;
_______________________________________
(e) The storage, warehousing, distribution, transportation, or sale
____________________________________________________________________
of tangible personal property;
______________________________
(f) The sale of software development services, computer systems
____________________________________________________________________
design, product testing services, or guidance or surveillance systems design
______________________________________________________________________________
services or the licensing of technology if the taxpayer derives at least
______________________________________________________________________________
seventy-five percent of the sales or revenue attributable to such activities
______________________________________________________________________________
relating to the project from sales or licensing either to customers who are
______________________________________________________________________________
not related persons and located outside the state or to the United States
______________________________________________________________________________
Government; or
______________
(g) Any combination of the activities listed in this subsection.
________________________________________________________________
(2) For a tier 1 project, qualified business means any business
____________________________________________________________________
engaged in:
___________
(a) The conducting of research, development, or testing
for
____________________________________________________________________
scientific, agricultural, animal husbandry, food product, or industrial
______________________________________________________________________________
purposes;
_________
(b) The assembly, fabrication, manufacture, or processing
of
____________________________________________________________________
tangible personal property;
___________________________
(c) The sale of software development services, computer systems
____________________________________________________________________
design, product testing services, or guidance or surveillance systems design
______________________________________________________________________________
services or the licensing of technology if the taxpayer derives at least
______________________________________________________________________________
seventy-five percent of the sales or revenue attributable to such activities
______________________________________________________________________________
relating to the project from sales or licensing either to customers who are
______________________________________________________________________________
not related persons and are located outside the state or to the United States
______________________________________________________________________________
Government; or
______________
(d) Any combination of activities listed in this subsection.
____________________________________________________________
(3) Qualified business does not include any business activity in
____________________________________________________________________
which eighty percent or more of the total sales are sales to the ultimate
______________________________________________________________________________
consumer of food prepared for immediate consumption or are sales to the
______________________________________________________________________________
ultimate consumer of tangible personal property which is not assembled,
______________________________________________________________________________
fabricated, manufactured, or processed by the taxpayer or used by the
______________________________________________________________________________
purchaser in any of the activities listed in subsection (1) or (2) of this
______________________________________________________________________________
section.
________
Sec. 38.
Qualified
employee leasing company means a company which
________________________________________________________
places all employees of a client-lessee on its payroll and leases such
______________________________________________________________________________
employees to the client-lessee on an ongoing basis for a fee and, by written
______________________________________________________________________________
agreement between the employee leasing company and a client-lessee, grants to
______________________________________________________________________________
the client-lessee input into the hiring and firing of the employees leased to
______________________________________________________________________________
the client-lessee.
__________________
Sec. 39. __________________________________________________________
Qualified property means any tangible property of a type
subject to depreciation, amortization, or other recovery under the Internal
______________________________________________________________________________
Revenue Code of 1986, as amended, or the components of such property, that
______________________________________________________________________________
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will be located and used at the project. Qualified property does not include
______________________________________________________________________________
(1) aircraft, barges, motor vehicles, railroad rolling stock, or watercraft or
______________________________________________________________________________
(2) property that is rented by the taxpayer qualifying under the Nebraska
______________________________________________________________________________
Advantage Act to another person. Qualified property of the taxpayer located
______________________________________________________________________________
at the residence of a teleworker working in Nebraska from his or her residence
______________________________________________________________________________
on tasks interdependent with the work performed at the project shall be deemed
______________________________________________________________________________
located and used at the project.
________________________________
Sec. 40.
Related persons means any corporations, partnerships,
_______________________________________________________
limited liability companies, or joint ventures which are or would otherwise be
______________________________________________________________________________
members of the same unitary group, if incorporated, or any persons who are
______________________________________________________________________________
considered to be related persons under either section 267(b) and (c) or
______________________________________________________________________________
section 707(b) of the Internal Revenue Code of 1986, as amended.
________________________________________________________________
Sec. 41. __________________________________________________________
Taxpayer means any person subject to sales and use taxes
under the Nebraska Revenue Act of 1967 and subject to withholding under
______________________________________________________________________________
section 77-2753 and any corporation, partnership, limited liability company,
______________________________________________________________________________
cooperative, including a cooperative exempt under section 521 of the Internal
______________________________________________________________________________
Revenue Code of 1986, as amended, or joint venture that is or would otherwise
______________________________________________________________________________
be a member of the same unitary group, if incorporated, that is subject to
______________________________________________________________________________
such sales and use taxes or such withholding.
Taxpayer does not include a
______________________________________________________________________________
political subdivision or an organization that is exempt from income taxes
______________________________________________________________________________
under section 501(a) of the Internal Revenue Code of 1986, as amended, or any
______________________________________________________________________________
entity in which political subdivisions or organizations described in section
______________________________________________________________________________
501(c) or (d) of the code hold an ownership interest of ten percent or more.
____________________________________________________________________________
Sec. 42. ____________________________________________
Year means the taxable year of the taxpayer.
Sec. 43.
Year of application means the year that a completed
_________________________________________________________
application is filed under the Nebraska Advantage Act.
______________________________________________________
Sec. 44. _________________________________________________________
An employee of a qualified employee leasing company shall
be considered to be an employee of the client-lessee for purposes of the
______________________________________________________________________________
Nebraska
Advantage
Act
if
the
employee performs services for the
______________________________________________________________________________
client-lessee.
A qualified employee leasing company shall provide the
______________________________________________________________________________
Department of Revenue access to the records of employees leased to the
______________________________________________________________________________
client-lessee.
______________
Sec. 45. __________________________________________________________
(1) In order to utilize the incentives set forth in the
Nebraska Advantage Act, the taxpayer shall file an application, on a form
______________________________________________________________________________
developed by the Tax Commissioner, requesting an agreement with the Tax
______________________________________________________________________________
Commissioner.
_____________
(2) The application shall contain:
__________________________________
(a) A written statement describing the plan of employment and
____________________________________________________________________
investment for a qualified business in this state;
__________________________________________________
(b) Sufficient documents, plans, and specifications as required by
____________________________________________________________________
the Tax Commissioner to support the plan and to define a project;
_________________________________________________________________
(c) If more than one location within this state is involved,
____________________________________________________________________
sufficient documentation to show that the employment and investment at
______________________________________________________________________________
different locations are interdependent parts of the plan.
A headquarters
______________________________________________________________________________
shall be presumed to be interdependent with each other location directly
______________________________________________________________________________
controlled by such headquarters. A showing that the parts of the plan would
______________________________________________________________________________
be considered parts of a unitary business for corporate income tax purposes
______________________________________________________________________________
shall not be sufficient to show interdependence for the purposes of this
______________________________________________________________________________
subdivision;
____________
(d) A nonrefundable application fee of one thousand dollars for a
____________________________________________________________________
tier 1 project, two thousand five hundred dollars for a tier 2, tier 3, or
______________________________________________________________________________
tier 5 project, and five thousand dollars for a tier 4 project. The fee shall
______________________________________________________________________________
be credited to the Nebraska Advantage Fund; and
_______________________________________________
(e) A timetable showing the expected sales tax refunds and what year
____________________________________________________________________
they are expected to be claimed.
The timetable shall include both direct
______________________________________________________________________________
refunds due to investment and credits taken as sales tax refunds as accurately
______________________________________________________________________________
as possible.
____________
The application and all supporting information shall be confidential
____________________________________________________________________
except for the name of the taxpayer, the location of the project, the amounts
______________________________________________________________________________
of increased employment and investment, and the information required to be
______________________________________________________________________________
reported by sections 53 and 56 of this act.
___________________________________________
(3) An application must be complete to establish the date of the
____________________________________________________________________
application. An application shall be considered complete once it contains the
______________________________________________________________________________
items listed in subsection (2) of this section, regardless of the Tax
______________________________________________________________________________
Commissioner's additional needs pertaining to information or clarification in
______________________________________________________________________________
order to approve or not approve the application.
________________________________________________
(4) Once satisfied that the plan in the application defines a
____________________________________________________________________
project consistent with the purposes stated in the Nebraska Advantage Act in
______________________________________________________________________________
one or more qualified business activities within this state, that the taxpayer
______________________________________________________________________________
and the plan will qualify for benefits under the act, and that the required
______________________________________________________________________________
levels of employment and investment for the project will be met prior to the
______________________________________________________________________________
end of the fourth year after the year in which the application was submitted
______________________________________________________________________________
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for a tier 1 or tier 3 project or the end of the sixth year after the year in
______________________________________________________________________________
which the application was submitted for a tier 2, tier 4, or tier 5 project,
______________________________________________________________________________
the Tax Commissioner shall approve the application.
___________________________________________________
(5) After approval, the taxpayer and the Tax Commissioner shall
____________________________________________________________________
enter into a written agreement.
The taxpayer shall agree to complete the
______________________________________________________________________________
project, and the Tax Commissioner, on behalf of the State of Nebraska, shall
______________________________________________________________________________
designate the approved plan of the taxpayer as a project and, in consideration
______________________________________________________________________________
of the taxpayer's agreement, agree to allow the taxpayer to use the incentives
______________________________________________________________________________
contained in the Nebraska Advantage Act. The application, and all supporting
______________________________________________________________________________
documentation, to the extent approved, shall be considered a part of the
______________________________________________________________________________
agreement. The agreement shall state:
______________________________________
(a) The levels of employment and investment required by the act for
____________________________________________________________________
the project;
____________
(b) The time period under the act in which the required levels must
____________________________________________________________________
be met;
_______
(c) The documentation the taxpayer will need to supply when claiming
____________________________________________________________________
an incentive under the act;
___________________________
(d) The date the application was filed; and
___________________________________________
(e) A requirement that the company update the Department of Revenue
____________________________________________________________________
annually on any changes in plans or circumstances which affect the timetable
______________________________________________________________________________
of sales tax refunds as set out in the application. If the company fails to
______________________________________________________________________________
comply with this requirement, the Tax Commissioner may defer any pending sales
______________________________________________________________________________
tax refunds until the company does comply.
__________________________________________
(6) The incentives contained in section 47 of this act shall be in
____________________________________________________________________
lieu of the tax credits allowed by section 77-27,188 for any project. In
______________________________________________________________________________
computing credits under section 77-27,188, any investment or employment which
______________________________________________________________________________
is eligible for benefits under the Nebraska Advantage Act shall be subtracted
______________________________________________________________________________
from the increases computed for determining the credits under section
______________________________________________________________________________
77-27,188.
__________
(7) A taxpayer and the Tax Commissioner may enter into agreements
____________________________________________________________________
for more than one project and may include more than one project in a single
______________________________________________________________________________
agreement.
The projects may be either sequential or concurrent. A project
______________________________________________________________________________
may involve the same location as another project.
No new employment or new
______________________________________________________________________________
investment shall be included in more than one project for either the meeting
______________________________________________________________________________
of the employment or investment requirements or the creation of credits. When
______________________________________________________________________________
projects overlap and the plans do not clearly specify, then the taxpayer shall
______________________________________________________________________________
specify in which project the employment or investment belongs.
______________________________________________________________
(8) New investment or employment at a project location that results
____________________________________________________________________
in the earning of credits or refunds of taxes under the Employment and
______________________________________________________________________________
Investment Growth Act or the Nebraska Advantage Rural Development Act shall
______________________________________________________________________________
not be considered new investment or employment for purposes of the Nebraska
______________________________________________________________________________
Advantage Act. The use of carryover credits or property tax exemptions under
______________________________________________________________________________
the Employment and Investment Growth Act, the Invest Nebraska Act, the
______________________________________________________________________________
Nebraska Advantage Rural Development Act, or the Quality Jobs Act shall not
______________________________________________________________________________
preclude investment and employment from being considered new investment or
______________________________________________________________________________
employment under the Nebraska Advantage Act.
____________________________________________
Sec. 46. __________________________________________________________
The following transactions or activities shall not create
any credits or allow any benefits under the Nebraska Advantage Act except as
______________________________________________________________________________
specifically allowed by this section:
_____________________________________
(1) The acquisition of a business after the date of application
____________________________________________________________________
which is continued by the taxpayer as a part of the project and which was
______________________________________________________________________________
operated in this state during the three hundred sixty-six days prior to the
______________________________________________________________________________
date of acquisition.
All employees of the entities added to the taxpayer by
______________________________________________________________________________
the acquisition during the three hundred sixty-six days prior to the date of
______________________________________________________________________________
acquisition shall be considered employees during the base year.
Any
______________________________________________________________________________
investment prior to the date of acquisition made by the entities added to the
______________________________________________________________________________
taxpayer by the acquisition or any investment in the acquisition of such
______________________________________________________________________________
business shall be considered as being made before the date of application;
__________________________________________________________________________
(2) The moving of a business from one location to another, which
____________________________________________________________________
business was operated in this state during the three hundred sixty-six days
______________________________________________________________________________
prior to the date of application. All employees of the business during such
______________________________________________________________________________
three hundred sixty-six days shall be considered base-year employees;
_____________________________________________________________________
(3) The purchase or lease of any property which was previously owned
____________________________________________________________________
by the taxpayer or a related person.
The first purchase by either the
______________________________________________________________________________
taxpayer or a related person shall be treated as investment if the item was
______________________________________________________________________________
first placed in service in the state after the date of the application;
_______________________________________________________________________
(4) The renegotiation of any lease in existence on the date of
____________________________________________________________________
application which does not materially change any of the terms of the lease,
______________________________________________________________________________
other than the expiration date, shall be presumed to be a transaction entered
______________________________________________________________________________
into for the purpose of generating benefits under the act and shall not be
______________________________________________________________________________
allowed in the computation of any benefit or the meeting of any required
______________________________________________________________________________
levels under the agreement;
___________________________
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(5) Any purchase or lease of property from a related person, except
____________________________________________________________________
that the taxpayer will be allowed any benefits under the act to which the
______________________________________________________________________________
related person would have been entitled on the purchase or lease of the
______________________________________________________________________________
property if the related person was considered the taxpayer;
___________________________________________________________
(6) Any transaction entered into primarily for the purpose of
____________________________________________________________________
receiving benefits under the act which is without a business purpose and does
______________________________________________________________________________
not result in increased economic activity in the state; and
___________________________________________________________
(7) Any activity that results in benefits under the Ethanol
____________________________________________________________________
Development Act.
________________
Sec. 47. __________________________________________________________
(1) Applicants may qualify for benefits under the Nebraska
Advantage Act in one of five tiers:
___________________________________
(a) Tier 1, investment in qualified property of at least one million
____________________________________________________________________
dollars and the hiring of at least ten new employees. There shall be no new
______________________________________________________________________________
project applications for benefits under this tier filed on or after January 1,
______________________________________________________________________________
2011, without further authorization of the Legislature. All complete project
______________________________________________________________________________
applications filed before January 1, 2011, shall be considered by the Tax
______________________________________________________________________________
Commissioner and approved if the project and taxpayer qualify for benefits.
______________________________________________________________________________
Agreements may be executed with regard to completed project applications filed
______________________________________________________________________________
before January 1, 2011. All project agreements pending, approved, or entered
______________________________________________________________________________
into before such date shall continue in full force and effect;
______________________________________________________________
(b) Tier 2, investment in qualified property of at least three
____________________________________________________________________
million dollars and the hiring of at least thirty new employees;
________________________________________________________________
(c) Tier 3, the hiring of at least thirty new employees.
There
____________________________________________________________________
shall be no new project applications for benefits under this tier filed on or
______________________________________________________________________________
after January 1, 2011, without further authorization of the Legislature.
All
______________________________________________________________________________
complete
project applications filed before January 1, 2011, shall be
______________________________________________________________________________
considered by the Tax Commissioner and approved if the project and taxpayer
______________________________________________________________________________
qualify for benefits.
Agreements may be executed with regard to completed
______________________________________________________________________________
project applications filed before January 1, 2011.
All project agreements
______________________________________________________________________________
pending, approved, or entered into before such date shall continue in full
______________________________________________________________________________
force and effect;
_________________
(d) Tier 4, investment in qualified property of at least ten million
____________________________________________________________________
dollars and the hiring of at least one hundred new employees; and
_________________________________________________________________
(e) Tier 5, investment in qualified property of at least thirty
____________________________________________________________________
million dollars and maintaining at least the same number of equivalent
______________________________________________________________________________
employees as were employed in the base year for the year the taxpayer attains
______________________________________________________________________________
the required level of investment and the following nine years.
______________________________________________________________
(2) When the taxpayer has met the required levels of employment and
____________________________________________________________________
investment contained in the agreement for a tier 1, tier 2, tier 4, or tier 5
______________________________________________________________________________
project, the taxpayer shall be entitled to the following incentives:
____________________________________________________________________
(a) A refund of all sales and use taxes for a tier 2, tier 4, or
____________________________________________________________________
tier 5 project or a refund of one-half of all sales and use taxes for a tier 1
______________________________________________________________________________
project paid under the Local Option Revenue Act, the Nebraska Revenue Act of
______________________________________________________________________________
1967, and sections 13-319, 13-324, and 13-2813 from the date of the
______________________________________________________________________________
application through the meeting of the required levels of employment and
______________________________________________________________________________
investment for all purchases, including rentals, of:
____________________________________________________
(i) Qualified property used as a part of the project;
_____________________________________________________
(ii) Property, excluding motor vehicles, based in this state and
____________________________________________________________________
used in both this state and another state in connection with the project
______________________________________________________________________________
except when any such property is to be used for fundraising for or for the
______________________________________________________________________________
transportation of an elected official;
______________________________________
(iii) Tangible personal property by the owner of the improvement to
____________________________________________________________________
real estate that is incorporated into real estate as a part of a project; and
_____________________________________________________________________________
(iv) Tangible personal property by a contractor or repairperson
____________________________________________________________________
after appointment as a purchasing agent of the owner of the improvement to
______________________________________________________________________________
real estate.
The refund shall be based on fifty percent of the contract
______________________________________________________________________________
price, excluding any land, as the cost of materials subject to the sales and
______________________________________________________________________________
use tax; and
____________
(b) A refund of all sales and use taxes for a tier 2, tier 4, or
____________________________________________________________________
tier 5 project or a refund of one-half of all sales and use taxes for a tier 1
______________________________________________________________________________
project paid under the Local Option Revenue Act, the Nebraska Revenue Act of
______________________________________________________________________________
1967, and sections 13-319, 13-324, and 13-2813 on the types of purchases,
______________________________________________________________________________
including rentals, listed in subdivision (a) of this subsection for such taxes
______________________________________________________________________________
paid during each year of the entitlement period in which the taxpayer is at or
______________________________________________________________________________
above the required levels of employment and investment.
_______________________________________________________
(3) Any taxpayer who qualifies for a tier 1, tier 2, tier 3, or tier
____________________________________________________________________
4 project shall be entitled to a credit equal to three percent times the
______________________________________________________________________________
average wage of new employees times the number of new employees if the average
______________________________________________________________________________
wage of the new employees equals at least sixty percent of the Nebraska
______________________________________________________________________________
average annual wage for the year of application. The credit shall equal four
______________________________________________________________________________
percent times the average wage of new employees times the number of new
______________________________________________________________________________
employees if the average wage of the new employees equals at
least
______________________________________________________________________________
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seventy-five percent of the Nebraska average annual wage for the year of
______________________________________________________________________________
application.
The credit shall equal five percent times the average wage of
______________________________________________________________________________
new employees times the number of new employees if the average wage of the new
______________________________________________________________________________
employees equals at least one hundred percent of the Nebraska average annual
______________________________________________________________________________
wage for the year of application. The credit shall equal six percent times
______________________________________________________________________________
the average wage of new employees times the number of new employees if the
______________________________________________________________________________
average wage of the new employees equals at least one hundred twenty-five
______________________________________________________________________________
percent of the Nebraska average annual wage for the year of application.
For
______________________________________________________________________________
computation of such credit:
___________________________
(a) Average annual wage means the total compensation paid to
____________________________________________________________________
employees during the year at the project who are not base-year employees and
______________________________________________________________________________
who are paid wages equal to at least sixty percent of the Nebraska average
______________________________________________________________________________
weekly wage for the year of application divided by the number of equivalent
______________________________________________________________________________
employees making up such total compensation;
____________________________________________
(b) Average wage of new employees means the average annual wage paid
____________________________________________________________________
to employees during the year at the project who are not base-year employees
______________________________________________________________________________
and who are paid wages equal to at least sixty percent of the Nebraska average
______________________________________________________________________________
weekly wage for the year of application; and
____________________________________________
(c) Nebraska average annual wage means the Nebraska average weekly
____________________________________________________________________
wage times fifty-two.
_____________________
(4) Any taxpayer who has met the required levels of employment and
____________________________________________________________________
investment for a tier 2 or tier 4 project shall receive a credit equal to ten
______________________________________________________________________________
percent of the investment made in qualified property at the project. Any
______________________________________________________________________________
taxpayer who has met the required levels of investment and employment for a
______________________________________________________________________________
tier 1 project shall receive a credit equal to three percent of the investment
______________________________________________________________________________
made in qualified property at the project.
__________________________________________
(5) The credits prescribed in subsections (3) and (4) of this
____________________________________________________________________
section shall be allowable for compensation paid and investments made during
______________________________________________________________________________
each year of the entitlement period that the taxpayer is at or above the
______________________________________________________________________________
required levels of employment and investment.
_____________________________________________
(6) The credit prescribed in subsection (4) of this section shall
____________________________________________________________________
also be allowable during the first year of the entitlement period for
______________________________________________________________________________
investment in qualified property at the project after the date of the
______________________________________________________________________________
application and before the required levels of employment and investment were
______________________________________________________________________________
met.
____
(7)(a) A taxpayer who has met the required levels of employment and
____________________________________________________________________
investment for a tier 4 project shall receive the incentive provided in this
______________________________________________________________________________
subsection. Such investment and hiring of new employees shall be considered a
______________________________________________________________________________
required level of investment and employment for this subsection and for the
______________________________________________________________________________
recapture of benefits under this subsection only.
_________________________________________________
(b) The following property used in connection with such project or
____________________________________________________________________
projects and acquired by the taxpayer, whether by lease or purchase, after the
______________________________________________________________________________
date the application was filed shall constitute separate classes of personal
______________________________________________________________________________
property:
_________
(i) Turbine-powered aircraft, including turboprop, turbojet, and
____________________________________________________________________
turbofan aircraft, except when any such aircraft is used for fundraising for
______________________________________________________________________________
or for the transportation of an elected official;
_________________________________________________
(ii) Mainframe business computers used for business information
____________________________________________________________________
processing which require environmental controls of temperature and power and
______________________________________________________________________________
which are capable of simultaneously supporting more than one transaction and
______________________________________________________________________________
more than one user plus peripheral components which require environmental
______________________________________________________________________________
controls of temperature and power connected to such computers.
Computer
______________________________________________________________________________
peripheral components shall be limited to additional memory units, tape
______________________________________________________________________________
drives,
disk drives, power supplies, cooling units, and communication
______________________________________________________________________________
controllers;
____________
(iii) Depreciable personal property used for
a
distribution
____________________________________________________________________
facility, including, but not limited to, storage racks, conveyor mechanisms,
______________________________________________________________________________
forklifts, and other property used to store or move products; and
_________________________________________________________________
(iv) Personal property which is business equipment located in a
____________________________________________________________________
single project if the business equipment is involved directly in the
______________________________________________________________________________
manufacture or processing of agricultural products.
___________________________________________________
(c) Such property shall be eligible for exemption from the tax on
____________________________________________________________________
personal property from the first January 1 following the date of acquisition
______________________________________________________________________________
for property in subdivision (7)(b)(i) of this section, or from the first
______________________________________________________________________________
January 1 following the end of the year during which the required levels were
______________________________________________________________________________
exceeded for property in subdivisions (7)(b)(ii), (iii), and (iv) of this
______________________________________________________________________________
section, through the ninth December 31 after the first year the property
______________________________________________________________________________
qualifies for the exemption. In order to receive the property tax exemptions
______________________________________________________________________________
allowed by subdivisions (7)(b)(i), (ii), (iii), and (iv) of this section, the
______________________________________________________________________________
taxpayer shall annually file a claim for exemption with the Property Tax
______________________________________________________________________________
Administrator on or before May 1. The form and supporting schedules shall be
______________________________________________________________________________
prescribed by the Property Tax Administrator and shall list all property for
______________________________________________________________________________
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which exemption is being sought under this section.
A separate claim for
______________________________________________________________________________
exemption must be filed for each project and each county in which property is
______________________________________________________________________________
claimed to be exempt. A copy of this form must also be filed with the county
______________________________________________________________________________
assessor in each county in which the applicant is requesting exemption. The
______________________________________________________________________________
Property Tax Administrator shall determine the eligibility of each item listed
______________________________________________________________________________
for exemption and, on or before August 10, certify such to the taxpayer and to
______________________________________________________________________________
the affected county assessor.
In determining the eligibility of items of
______________________________________________________________________________
personal property for exemption, the Property Tax Administrator is limited to
______________________________________________________________________________
the question of whether the property claimed as exempt by the taxpayer falls
______________________________________________________________________________
within the classes of property described in subdivision (7)(b) of this
______________________________________________________________________________
section.
The determination of whether a taxpayer is eligible to obtain
______________________________________________________________________________
exemption for personal property based on meeting the required levels of
______________________________________________________________________________
investment and employment is the responsibility of the Tax Commissioner.
______________________________________________________________________________
Notwithstanding any other provision of law, the Property Tax Administrator
______________________________________________________________________________
shall be allowed access to the applications and such other records of the
______________________________________________________________________________
Department of Revenue as necessary in order to determine the eligibility for
______________________________________________________________________________
exemption.
__________
(8) The investment thresholds in this section for a particular year
____________________________________________________________________
of application shall be adjusted by the method provided in this subsection.
______________________________________________________________________________
Beginning January 1, 2007, and each January 1 thereafter, the Producer Price
______________________________________________________________________________
Index for all commodities, published by the United States Department of Labor,
______________________________________________________________________________
Bureau of Labor Statistics, for the most recent available period shall be
______________________________________________________________________________
divided by the Producer Price Index for the first quarter of 2006 and the
______________________________________________________________________________
result multiplied by the applicable investment threshold.
The investment
______________________________________________________________________________
thresholds shall be adjusted for cumulative inflation since 2006.
If the
______________________________________________________________________________
resulting amount is not a multiple of one million dollars, the amount shall be
______________________________________________________________________________
rounded to the next lowest one million dollars. The investment thresholds
______________________________________________________________________________
established by this subsection for the year of application apply for purposes
______________________________________________________________________________
of project qualifications for all years of the project. Adjustments do not
______________________________________________________________________________
apply to projects after the year of application.
________________________________________________
Sec. 48. __________________________________________________________
(1)(a) The credits prescribed in section 47 of this act
shall be established by filing the forms required by the Tax Commissioner with
______________________________________________________________________________
the income tax return for the year.
The credits may be used and shall be
______________________________________________________________________________
applied in the order in which they were first allowed.
The credits may be
______________________________________________________________________________
used after any other nonrefundable credits to reduce the taxpayer's income tax
______________________________________________________________________________
liability imposed by sections 77-2714 to 77-27,135. Any decision on how part
______________________________________________________________________________
of the credit is applied shall not limit how the remaining credit could be
______________________________________________________________________________
applied under this section.
___________________________
(b) The taxpayer may use the credit provided in subsection (3) of
____________________________________________________________________
section 47 of this act to reduce the taxpayer's income tax withholding
______________________________________________________________________________
employer or payor tax liability under section 77-2756 or 77-2757 to the extent
______________________________________________________________________________
such liability is attributable to the number of new employees at the project.
______________________________________________________________________________
To the extent of the credit used, such withholding shall not constitute public
______________________________________________________________________________
funds or state tax revenue and shall not constitute a trust fund or be owned
______________________________________________________________________________
by the state.
The use by the taxpayer of the credit shall not change the
______________________________________________________________________________
amount that otherwise would be reported by the taxpayer to the employee under
______________________________________________________________________________
section 77-2754 as income tax withheld and shall not reduce the amount that
______________________________________________________________________________
otherwise would be allowed by the state as a refundable credit on an
______________________________________________________________________________
employee's income tax return as income tax withheld under section 77-2755.
__________________________________________________________________________
The amount of credits used against income tax withholding shall not
____________________________________________________________________
exceed the withholding attributable to new employees at the project.
If the
______________________________________________________________________________
amount of credit used by the taxpayer against income tax withholding exceeds
______________________________________________________________________________
this amount, the excess withholding shall be returned to the Department of
______________________________________________________________________________
Revenue in the manner provided in section 77-2756, such excess amount returned
______________________________________________________________________________
shall be considered unused, and the amount of unused credits may be used as
______________________________________________________________________________
otherwise permitted in this section or shall carry over to the extent
______________________________________________________________________________
authorized in subdivision (1)(d) of this section.
_________________________________________________
(c) Credits may be used to obtain a refund of sales and use taxes
____________________________________________________________________
under the Local Option Revenue Act, the Nebraska Revenue Act of 1967, and
______________________________________________________________________________
sections 13-319, 13-324, and 13-2813 which are not otherwise refundable that
______________________________________________________________________________
are paid on purchases, including rentals, for use at the project.
_________________________________________________________________
(d) Credits may be carried over until fully utilized, except that
____________________________________________________________________
such credits may not be carried over more than nine years after the year of
______________________________________________________________________________
application for a tier 1 or tier 3 project or fourteen years after the year of
______________________________________________________________________________
application for a tier 2 or tier 4 project.
___________________________________________
(2)(a) No refund claims shall be filed until after the required
____________________________________________________________________
levels of employment and investment have been met.
__________________________________________________
(b) Refund claims shall be filed no more than once each quarter for
____________________________________________________________________
refunds under the Nebraska Advantage Act, except that any claim for a refund
______________________________________________________________________________
in excess of twenty-five thousand dollars may be filed at any time.
___________________________________________________________________
(c)
Any refund claim for sales and use taxes on materials
____________________________________________________________________
incorporated into real estate as a part of the project shall be filed by and
______________________________________________________________________________
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the refund paid to the owner of the improvement to real estate. A refund
______________________________________________________________________________
claim for such materials purchased by a purchasing agent shall include a copy
______________________________________________________________________________
of the purchasing agent appointment, the contract price, and a certification
______________________________________________________________________________
by the contractor or repairperson of the percentage of the materials
______________________________________________________________________________
incorporated into the project on which sales and use taxes were paid to
______________________________________________________________________________
Nebraska after appointment as purchasing agent.
_______________________________________________
(d) All refund claims shall be filed, processed, and allowed as any
____________________________________________________________________
other claim under section 77-2708, except that the amounts allowed to be
______________________________________________________________________________
refunded under the Nebraska Advantage Act shall be deemed to be overpayments
______________________________________________________________________________
and shall be refunded notwithstanding any limitation in subdivision (2)(a) of
______________________________________________________________________________
section 77-2708. The refund may be allowed if the claim is filed within three
______________________________________________________________________________
calendar years from the end of the year the required levels of employment and
______________________________________________________________________________
investment are met or within the period set forth in section 77-2708.
_____________________________________________________________________
(e) If a claim for a refund of sales and use taxes under the Local
____________________________________________________________________
Option Revenue Act or sections 13-319, 13-324, and 13-2813 of more than
______________________________________________________________________________
twenty-five thousand dollars is filed by June 15 of a given year, the refund
______________________________________________________________________________
shall be made on or after November 15 of the same year. If such a claim is
______________________________________________________________________________
filed on or after June 16 of a given year, the refund shall not be made until
______________________________________________________________________________
on or after November 15 of the following year. The Tax Commissioner shall
______________________________________________________________________________
notify the affected city, village, county, or municipal county of the amount
______________________________________________________________________________
of refund claims of sales and use taxes under the Local Option Revenue Act or
______________________________________________________________________________
sections 13-319, 13-324, and 13-2813 that are in excess of twenty-five
______________________________________________________________________________
thousand dollars on or before July 1 of the year before the claims will be
______________________________________________________________________________
paid under this section.
________________________
(f) Interest shall not be allowed on any sales and use taxes
____________________________________________________________________
refunded under the Nebraska Advantage Act.
__________________________________________
(3) The appointment of purchasing agents shall be recognized for the
____________________________________________________________________
purpose of changing the status of a contractor or repairperson as the ultimate
______________________________________________________________________________
consumer of tangible personal property purchased after the date of the
______________________________________________________________________________
appointment which is physically incorporated into the project and becomes the
______________________________________________________________________________
property of the owner of the improvement to real estate. The purchasing agent
______________________________________________________________________________
shall be jointly liable for the payment of the sales and use tax on the
______________________________________________________________________________
purchases with the owner of the improvement to real estate.
___________________________________________________________
(4) A determination that a taxpayer is not engaged in a qualified
____________________________________________________________________
business or has failed to meet or maintain the required levels of employment
______________________________________________________________________________
or investment for incentives, exemptions, or recapture may be protested to the
______________________________________________________________________________
Tax Commissioner within thirty days after the written determination by the
______________________________________________________________________________
Department of Revenue.
The Tax Commissioner shall issue a written order
______________________________________________________________________________
resolving such protests. The determination of the Tax Commissioner may be
______________________________________________________________________________
appealed to the district court of Lancaster County within thirty days after
______________________________________________________________________________
the issuance of the order.
__________________________
Sec. 49. __________________________________________________________
(1)(a) If the taxpayer fails either to meet the required
levels of employment or investment for the applicable project by the end of
______________________________________________________________________________
the fourth year after the end of the year the application was submitted for a
______________________________________________________________________________
tier 1 or tier 3 project or by the end of the sixth year after the end of the
______________________________________________________________________________
year the application was submitted for a tier 2, tier 4, or tier 5 project or
______________________________________________________________________________
to utilize such project in a qualified business at employment and investment
______________________________________________________________________________
levels at or above those required in the agreement for the entire entitlement
______________________________________________________________________________
period, all or a portion of the incentives set forth in the Nebraska Advantage
______________________________________________________________________________
Act shall be recaptured or disallowed.
______________________________________
(b) In the case of a taxpayer who has failed to meet the required
____________________________________________________________________
levels of investment or employment within the required time period, all
______________________________________________________________________________
reduction in the personal property tax because of the act shall be recaptured.
______________________________________________________________________________
(2) In the case of a taxpayer who has failed to maintain the project
____________________________________________________________________
at the required levels of employment or investment for the entire entitlement
______________________________________________________________________________
period, any reduction in the personal property tax, any refunds in tax allowed
______________________________________________________________________________
under subdivision (2)(a) of section 47 of this act, and any refunds or
______________________________________________________________________________
reduction in tax allowed because of the use of a credit allowed under
______________________________________________________________________________
subsection (7) of section 47 of this act shall be partially recaptured from
______________________________________________________________________________
either the taxpayer or the owner of the improvement to real estate and any
______________________________________________________________________________
carryovers of credits shall be partially disallowed.
One-seventh of the
______________________________________________________________________________
refunds,
one-seventh
of the reduction in personal property tax, and
______________________________________________________________________________
one-seventh of the credits used shall be recaptured and one-seventh of the
______________________________________________________________________________
remaining carryovers and the last remaining year of personal property tax
______________________________________________________________________________
exemption shall be disallowed for each year the taxpayer did not maintain such
______________________________________________________________________________
project at or above the required levels of employment or investment.
____________________________________________________________________
(3) In the case of a taxpayer qualified under tier 5 who has failed
____________________________________________________________________
to maintain the number of equivalent employees at the project for the year the
______________________________________________________________________________
taxpayer attained the required amount of investment, any refunds in tax
______________________________________________________________________________
allowed under subdivision (2)(a) of section 47 of this act shall be
______________________________________________________________________________
disallowed.
In the case of a taxpayer qualified under tier 5 who has failed
______________________________________________________________________________
to maintain the number of equivalent employees at the project for any of the
______________________________________________________________________________
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nine years following the year the taxpayer attained the required amount of
______________________________________________________________________________
investment, any refunds in tax allowed under subdivision (2)(a) of section 47
______________________________________________________________________________
of this act shall be partially recaptured from the taxpayer.
The amount of
______________________________________________________________________________
recapture for each year the taxpayer failed to maintain the number of
______________________________________________________________________________
equivalent employees shall be the total amount of refunds allowed for all
______________________________________________________________________________
years times the reduction in the number of equivalent employees employed in
______________________________________________________________________________
the year from the number of equivalent employees employed in the base year
______________________________________________________________________________
divided by the number of equivalent employees employed in the base year. The
______________________________________________________________________________
amount of recapture shall not exceed the total amount of refunds received for
______________________________________________________________________________
all years in the entitlement period.
____________________________________
(4) Any refunds or reduction in tax due, to the extent required to
____________________________________________________________________
be recaptured, shall be deemed to be an underpayment of the tax and shall be
______________________________________________________________________________
immediately due and payable. When tax benefits were received in more than one
______________________________________________________________________________
year, the tax benefits received in the most recent year shall be recovered
______________________________________________________________________________
first and then the benefits received in earlier years up to the extent of the
______________________________________________________________________________
required recapture.
___________________
(5) Any personal property tax that would have been due except for
____________________________________________________________________
the exemption allowed under the Nebraska Advantage Act, to the extent it
______________________________________________________________________________
becomes due under this section, shall be considered delinquent and shall be
______________________________________________________________________________
immediately due and payable to the county or counties in which the property
______________________________________________________________________________
was located when exempted.
All amounts received by a county under this
______________________________________________________________________________
section shall be allocated to each taxing unit levying taxes on tangible
______________________________________________________________________________
personal property in the county in the same proportion that the levy on
______________________________________________________________________________
tangible personal property of such taxing unit bears to the total levy of all
______________________________________________________________________________
of such taxing units.
_____________________
(6) Notwithstanding any other limitations contained in the laws of
____________________________________________________________________
this state, collection of any taxes deemed to be underpayments by this section
______________________________________________________________________________
shall be allowed for a period of three years after the end of the entitlement
______________________________________________________________________________
period.
_______
(7)
Any amounts due under this section shall be recaptured
____________________________________________________________________
notwithstanding other allowable credits and shall not be subsequently refunded
______________________________________________________________________________
under any provision of the Nebraska Advantage Act unless the recapture was in
______________________________________________________________________________
error.
______
(8) The recapture required by this section shall not occur if the
____________________________________________________________________
failure to maintain the required levels of employment or investment was caused
______________________________________________________________________________
by an act of God or national emergency.
_______________________________________
Sec. 50. __________________________________________________________
(1) The incentives allowed under the Nebraska Advantage
Act shall not be transferable except in the following situations:
_________________________________________________________________
(a) Any credit allowable to a partnership, a limited liability
____________________________________________________________________
company, a subchapter S corporation, or an estate or trust may be distributed
______________________________________________________________________________
to the partners, members, shareholders, or beneficiaries in the same manner as
______________________________________________________________________________
income is distributed for use against their income tax liabilities, and such
______________________________________________________________________________
partners, members, shareholders, or beneficiaries shall be deemed to have made
______________________________________________________________________________
an underpayment of their income taxes for any recapture required by section 49
______________________________________________________________________________
of this act; and
________________
(b) The incentives previously allowed and the future allowance of
____________________________________________________________________
incentives may be transferred when a project covered by an agreement is
______________________________________________________________________________
transferred in its entirety by sale or lease to another taxpayer or in an
______________________________________________________________________________
acquisition of assets qualifying under section 381 of the Internal Revenue
______________________________________________________________________________
Code of 1986, as amended.
_________________________
(2) The acquiring taxpayer, as of the date of notification of the
____________________________________________________________________
Tax Commissioner of the completed transfer, shall be entitled to any unused
______________________________________________________________________________
credits and to any future incentives allowable under the act.
_____________________________________________________________
(3) The acquiring taxpayer shall be liable for any recapture that
____________________________________________________________________
becomes due after the date of the transfer for the repayment of any benefits
______________________________________________________________________________
received either before or after the transfer.
_____________________________________________
(4) If a taxpayer operating a project and allowed a credit under the
____________________________________________________________________
act dies and there is a credit remaining after the filing of the final return
______________________________________________________________________________
for the taxpayer, the personal representative shall determine the distribution
______________________________________________________________________________
of the credit or any remaining carryover with the initial fiduciary return
______________________________________________________________________________
filed for the estate. The determination of the distribution of the credit may
______________________________________________________________________________
be changed only after obtaining the permission of the Tax Commissioner.
_______________________________________________________________________
Sec. 51.
Interest shall not be allowable on any refunds paid
_________________________________________________________
because of benefits earned under the Nebraska Advantage Act.
____________________________________________________________
Sec. 52.
Any complete application shall be considered a valid
_______________________________________________________
application on the date submitted for the purposes of the Nebraska Advantage
______________________________________________________________________________
Act.
____
Sec. 53. _________________________________________________________
(1) The Tax Commissioner shall submit an annual report to
the Legislature no later than July 15 of each year.
___________________________________________________
(2) The report shall list (a) the agreements which have been signed
____________________________________________________________________
during the previous calendar year, (b) the agreements which are still in
______________________________________________________________________________
effect, (c) the identity of each taxpayer who is party to an agreement, and
______________________________________________________________________________
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(d) the location of each project.
_________________________________
(3) The report shall also state, for taxpayers who are parties to
____________________________________________________________________
agreements, by industry group (a) the specific incentive options applied for
______________________________________________________________________________
under the Nebraska Advantage Act, (b) the refunds allowed on the investment,
______________________________________________________________________________
(c) the credits earned, (d) the credits used to reduce the corporate income
______________________________________________________________________________
tax and the credits used to reduce the individual income tax, (e) the credits
______________________________________________________________________________
used to obtain sales and use tax refunds, (f) the credits used against
______________________________________________________________________________
withholding liability, (g) the number of jobs created under the act, (h) the
______________________________________________________________________________
total number of employees employed in the state on the last day of the
______________________________________________________________________________
calendar quarter prior to the application date and the total number of
______________________________________________________________________________
employees employed in the state on subsequent reporting dates, (i) the
______________________________________________________________________________
expansion of capital investment, (j) the estimated wage levels of jobs created
______________________________________________________________________________
under the act subsequent to the application date, (k) the total number of
______________________________________________________________________________
qualified applicants, (l) the projected future state revenue gains and losses,
______________________________________________________________________________
(m) the sales tax refunds owed, (n) the credits outstanding under the act, and
______________________________________________________________________________
(o) the value of personal property exempted by class in each county under the
______________________________________________________________________________
act.
____
(4) In estimating the projected future state revenue gains and
____________________________________________________________________
losses, the report shall detail the methodology utilized, state the economic
______________________________________________________________________________
multipliers and industry multipliers used to determine the amount of economic
______________________________________________________________________________
growth and positive tax revenue, describe the analysis used to determine the
______________________________________________________________________________
percentage of new jobs attributable to the Nebraska Advantage Act assumption,
______________________________________________________________________________
and identify limitations that are inherent in the analysis method.
__________________________________________________________________
(5) The report shall provide an explanation of the audit and review
____________________________________________________________________
processes of the Department of Revenue in approving and rejecting applications
______________________________________________________________________________
or the grant of incentives and in enforcing incentive recapture. The report
______________________________________________________________________________
shall also specify the median period of time between the date of application
______________________________________________________________________________
and the date the agreement is executed for all agreements executed by December
______________________________________________________________________________
31 of the prior year.
_____________________
(6) The report shall provide information on project-specific total
____________________________________________________________________
incentives used every two years for each approved project.
The report shall
______________________________________________________________________________
disclose (a) the identity of the taxpayer, (b) the location of the project,
______________________________________________________________________________
and (c) the total credits used and refunds approved during the immediately
______________________________________________________________________________
preceding two years expressed as a single, aggregated total. The incentive
______________________________________________________________________________
information required to be reported under this subsection shall not be
______________________________________________________________________________
reported for the first year the taxpayer attains the required employment and
______________________________________________________________________________
investment thresholds. The information on first-year incentives used shall be
______________________________________________________________________________
combined with and reported as part of the second year.
Thereafter, the
______________________________________________________________________________
information on incentives used for succeeding years shall be reported for each
______________________________________________________________________________
project every two years containing information on two years of credits used
______________________________________________________________________________
and refunds approved. The incentives used shall include incentives which have
______________________________________________________________________________
been approved by the department, but not necessarily received, during the
______________________________________________________________________________
previous two calendar years.
____________________________
(7) The report shall include an executive summary which shows
____________________________________________________________________
aggregate information for all projects for which the information on incentives
______________________________________________________________________________
used in subsection (6) of this section is reported as follows: (a) The total
______________________________________________________________________________
incentives used by all taxpayers for projects detailed in subsection (6) of
______________________________________________________________________________
this section during the previous two years; (b) the number of projects; (c)
______________________________________________________________________________
the total number of employees of these taxpayers employed in the state on the
______________________________________________________________________________
last day of the calendar quarter prior to the application date, the new jobs
______________________________________________________________________________
at the project for which credits have been granted, and the total number of
______________________________________________________________________________
employees employed in the state by these taxpayers on subsequent reporting
______________________________________________________________________________
dates; (d) the average compensation paid employees in the state in the year of
______________________________________________________________________________
application and for the new jobs at the project; and (e) the total investment
______________________________________________________________________________
for which incentives were granted. The executive summary shall summarize the
______________________________________________________________________________
number of states which grant investment tax credits, job tax credits, sales
______________________________________________________________________________
and use tax refunds for qualified investment, and personal property tax
______________________________________________________________________________
exemptions and the investment and employment requirements under which they may
______________________________________________________________________________
be granted.
___________
(8) No information shall be provided in the report that is protected
____________________________________________________________________
by state or federal confidentiality laws.
_________________________________________
Sec. 54. _________________________________________________________
The Nebraska Advantage Fund is created. Any money in the
fund available for investment shall be invested by the state investment
______________________________________________________________________________
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
______________________________________________________________________________
Funds Investment Act.
_____________________
Sec. 55. __________________________________________________________
The Tax Commissioner may adopt and promulgate all rules
and regulations necessary to carry out the purposes of the Nebraska Advantage
______________________________________________________________________________
Act.
____
Sec. 56.
The Department of Revenue shall, on or before the
_________________________________________________________
fifteenth day of October and February of every year and the fifteenth day of
______________________________________________________________________________
April in odd-numbered years, make an estimate of the amount of sales and use
______________________________________________________________________________
tax refunds to be paid under the Nebraska Advantage Act during the fiscal
______________________________________________________________________________
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years to be forecast under section 77-27,158. The estimate shall be based on
______________________________________________________________________________
the most recent data available, including pending and approved applications
______________________________________________________________________________
and updates thereof as are required by subdivisions (2)(e) and (5)(e) of
______________________________________________________________________________
section 45 of this act.
The estimate shall be forwarded to the Legislative
______________________________________________________________________________
Fiscal Analyst and the Nebraska Economic Forecasting Advisory Board and made a
______________________________________________________________________________
part of the advisory forecast required by section 77-27,158.
____________________________________________________________
Sec. 57. Section 77-4109, Reissue Revised Statutes of Nebraska, is
amended to read:
77-4109. ___
(1) Any complete application filed on or after the date of
passage of Laws 1987, LB 775, shall be considered a valid application on the
date submitted for the purposes of the Employment and Investment Growth Act.
(2) No new applications shall be filed under the act on or after
____________________________________________________________________
January 1, 2006. All project applications filed before January 1, 2006, shall
______________________________________________________________________________
be considered by the Tax Commissioner and approved if the project and taxpayer
______________________________________________________________________________
qualify for benefits.
Agreements may be executed with regard to project
______________________________________________________________________________
applications filed before January 1, 2006.
All project agreements pending,
______________________________________________________________________________
approved, or entered into before such date with respect to the act shall
______________________________________________________________________________
continue in full force and effect.
__________________________________
Sec. 58.
Section 77-5536, Revised Statutes Supplement, 2004, is
amended to read:
77-5536.
(1) The board shall determine whether to approve the
company's application by majority vote based on its determination as to
whether the project will sufficiently help enable the state to accomplish the
purposes of the Invest Nebraska Act. The board shall be governed by and shall
take into consideration all of the following factors in
making
its
determination:
(a) The timing, number, wage levels, employee benefit package, and
types of new jobs to be created by the project;
(b) The type of industry in which the company and the project would
be engaged;
(c) The timing, amount, and types of investment in qualified
property to be made at the project; and
(d) Whether the board believes the project would occur in this state
regardless of whether the application was approved.
(2) The weight given to each factor shall be determined by each
board member individually for each application.
The decision of the board
shall be made in open meeting and is not confidential.
(3) A project shall be considered eligible under the act and may be
approved by the board only if the application defines a project consistent
with the purposes contained in section 77-5502 in one or more qualified
business activities within this state that will result in (a) the investment
in qualified property of at least ten million dollars and the hiring of a
number of new employees of at least twenty-five.
The investment and new
employees for such project shall count towards attaining and maintaining such
thresholds only if the qualified property is located in, and the employee's
principal place of employment for the company is located in, one or more
Nebraska counties having a population of less than one hundred thousand
individuals as of the end of the base year. For this purpose, the population
shall be conclusively determined by the Department of Revenue, (b) the
investment in qualified property of at least fifty million dollars and the
hiring of a number of new employees of at least five hundred, (c) the
investment in qualified property of at least one hundred million dollars and
the hiring of a number of new employees of at least two hundred fifty, or (d)
the investment in qualified property of at least two hundred million dollars
and the hiring of a number of new employees of at least five hundred.
(4) The new investment and employment shall occur within seven
years, meaning by the end of the sixth year after the end of the year the
application was filed, and shall be maintained for the entire entitlement
period. These thresholds shall constitute the required levels of employment
and investment for purposes of the act.
(5)(a) An individual employed by the company, other than a base-year
employee, shall be considered an employee for purposes of attaining and
maintaining the required number of new employees and shall be considered an
employee whose compensation is included in the calculation of the wage benefit
credit only if the compensation paid by the company to such employee for the
year is (i) for companies qualifying under the ten million dollar investment
and twenty-five new employee threshold under subdivision (3)(a) of this
section, at least one hundred percent of the Nebraska average annual wage,
(ii) for companies qualifying under the fifty million dollar investment and
five hundred new employee threshold under subdivision (3)(b) of this section
or the one hundred million dollar investment and two hundred fifty new
employee threshold under subdivision (3)(c) of this section, at least one
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hundred ten percent of the Nebraska average annual wage; and (iii) for the
companies applying under the two hundred million dollar investment and five
hundred new employee threshold of subdivision (3)(d) of this section, at least
one hundred twenty percent of the Nebraska average annual wage.
(b) For the purposes of subdivision (a) of this subsection,
compensation paid by the company to such employee for the year shall be the
amount paid for the entire year for regular hours worked, not including
overtime, bonuses, or any other irregular payments. If the employee works for
less than a year, the compensation paid will be annualized solely for the
purpose of comparison with the Nebraska average annual wage.
(6) If the project application is approved by the board, the company
and the state shall enter into a written agreement, which shall be executed on
behalf of the state by the Tax Commissioner.
In the agreement the company
shall agree to complete the project and the state shall designate the approved
plans of the company as a project and, in consideration of the company's
agreement, agree to allow the wage benefit credit or the investment tax
credit, as applicable, as provided for in the act. The application, and all
supporting documentation, to the extent approved, shall be deemed a part of
the agreement.
The agreement shall contain such terms and conditions as the
board shall specify in order to carry out the legislative purposes of the act.
The agreement shall contain provisions to allow the Department of Revenue to
verify that the required levels of employment and investment have been
attained and maintained. The agreement shall contain provisions to require
verification that the required levels have been attained before any credits
are used. The agreement shall contain such other conditions or requirements,
if any, for the company as established by the department to carry out the
purposes of the act.
(7) Any investment or employment which is eligible for benefits
under the Quality Jobs Act shall not be included in a project under the Invest
Nebraska Act.
A project under the Invest Nebraska Act may involve the same
location as another project under the Invest Nebraska Act or under the Quality
Jobs Act, except that no new employment or new investment shall be included in
more than one project for either the meeting of the employment or investment
requirements or the creation of tax incentives. When projects overlap and the
project application does not otherwise clearly specify, the company shall
specify in which project the employment and investment belongs.
(8) For applications for projects that are not receiving benefits
under the Ethanol Development Act or applications filed before April 16, 2004,
any employment or investment which is eligible for benefits under the Invest
Nebraska Act may also be included in, and create incentives for, a project
under the Employment and Investment Growth Act, the ——————————
Employment —————————
Expansion ———
and
Investment —————————
Incentive ———
Act __________________________________________
Nebraska Advantage Rural Development Act, and the
——————————
Rural Economic Opportunities Act, to the extent otherwise allowable under such
respective acts.
For applications filed on or after April 16, 2004, a
taxpayer that is receiving benefits under the Ethanol Development Act may not
receive benefits under the Invest Nebraska Act for the project that generates
the incentive under the Ethanol Development Act.
(9) In order to provide the degree of certainty necessary to enable
a project to proceed, and notwithstanding any provision of Nebraska statute or
common law to the contrary, to the extent any such right of appeal or
challenge otherwise exists, no appeal or challenge of the board's decision by
any person shall be filed after the expiration of thirty days after the
board's decision.
Sec. 59. __________________________________________________________
Sections 59 to 65 of this act shall be known and may be
cited as the Nebraska Advantage Research and Development Act.
_____________________________________________________________
Sec. 60.
For purposes of the Nebraska Advantage Research and
_______________________________________________________
Development Act, business firm means any business entity, including a
______________________________________________________________________________
corporation, a fiduciary, a sole proprietorship, a partnership, a joint
______________________________________________________________________________
venture, a limited liability company, or another private entity, that is
______________________________________________________________________________
subject to sales tax under section 77-2703. Business firm does not include a
______________________________________________________________________________
political subdivision or an organization that is exempt from income taxes
______________________________________________________________________________
under section 501(a) of the Internal Revenue Code of 1986, as amended.
______________________________________________________________________
Sec. 61. __________________________________________________________
(1) Any business firm which makes expenditures in research
and experimental activities as defined in section 174 of the Internal Revenue
______________________________________________________________________________
Code of 1986, as amended, in this state shall be allowed a research tax credit
______________________________________________________________________________
as provided in the Nebraska Advantage Research and Development Act.
The
______________________________________________________________________________
credit amount shall equal three percent of the amount expended in research and
______________________________________________________________________________
experimental activities by the business firm in the tax year in this state in
______________________________________________________________________________
excess of the base amount. The base amount is the average amount expended in
______________________________________________________________________________
research and experimental activities by the business firm in this state in the
______________________________________________________________________________
two tax years immediately preceding the first tax year that the credit is
______________________________________________________________________________
claimed. The credit shall be allowed for the first tax year it is claimed and
______________________________________________________________________________
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for the four tax years immediately following.
_____________________________________________
(2) The amount expended in research and experimental activities in
____________________________________________________________________
this state in any tax year may be determined either by satisfactory proof of
______________________________________________________________________________
purchase or by apportioning the amount deducted on the federal income tax
______________________________________________________________________________
return to the state based on the average of the property factor as determined
______________________________________________________________________________
in section 77-2734.12 and the payroll factor as determined in section
______________________________________________________________________________
77-2734.13.
___________
Sec. 62. __________________________________________________________
(1) The credit allowed under section 61 of this act may be
used to obtain a refund of state sales and use taxes paid, may be used against
______________________________________________________________________________
the income tax liability of the taxpayer, or may be used as a refundable
______________________________________________________________________________
credit claimed on an income tax return of the taxpayer. The return need not
______________________________________________________________________________
reflect any income tax liability owed by the taxpayer.
______________________________________________________
(2) A claim for the credit may be filed quarterly for refund of the
____________________________________________________________________
state sales and use taxes paid, either directly or indirectly, after the
______________________________________________________________________________
filing of the income tax return for the tax year in which the credit was first
______________________________________________________________________________
allowed.
________
(3) The credit may be used to obtain a refund of state sales and use
____________________________________________________________________
taxes paid before the end of the tax year for which the credit was allowed,
______________________________________________________________________________
except that the amount refunded under this subsection shall not exceed the
______________________________________________________________________________
amount of the state sales and use taxes paid, either directly or indirectly,
______________________________________________________________________________
by the taxpayer on the qualifying expenditures.
_______________________________________________
(4) Credits distributed to a partner, limited liability company
____________________________________________________________________
member, shareholder, or beneficiary may be used against the income tax
______________________________________________________________________________
liability of the partner, member, shareholder, or beneficiary receiving the
______________________________________________________________________________
credits.
________
Sec. 63. __________________________________________________________
For purposes of subsections (2) and (3) of section 62 of
this act, the taxpayer shall be deemed to have paid indirectly any state sales
______________________________________________________________________________
or use taxes paid by a contractor on building materials annexed to an
______________________________________________________________________________
improvement to real estate built for the taxpayer.
The contractor shall
______________________________________________________________________________
certify to the taxpayer the amount of the state sales and use taxes paid on
______________________________________________________________________________
the building materials, or the taxpayer, with the permission of the Tax
______________________________________________________________________________
Commissioner and a certification from the contractor that state sales and use
______________________________________________________________________________
taxes were paid on all building materials, may presume that forty percent of
______________________________________________________________________________
the cost of the improvement was for building materials annexed to real estate
______________________________________________________________________________
on which the tax was paid.
__________________________
Sec. 64. __________________________________________________________
The Nebraska Advantage Research and Development Act shall
be operative for all tax years beginning or deemed to begin on or after
______________________________________________________________________________
January 1, 2006, under the Internal Revenue Code of 1986, as amended.
No
______________________________________________________________________________
business firm shall be allowed to first claim the credit for any tax year
______________________________________________________________________________
beginning or deemed to begin on or after January 1, 2011, under the Internal
______________________________________________________________________________
Revenue Code of 1986, as amended.
_________________________________
Sec. 65.
Beginning
July 15, 2007, and each July 15 thereafter the
________________________________________________________
Tax Commissioner shall prepare a report stating the total amount of credits
______________________________________________________________________________
claimed on income tax returns or as refunds of sales and use tax during the
______________________________________________________________________________
previous calendar year. No information shall be provided in the report that
______________________________________________________________________________
is protected by state or federal confidentiality laws.
______________________________________________________
Sec. 66.
Sections 66 to 72 of this act shall be known and may be
_______________________________________________________
cited as the Nebraska Advantage Microenterprise Tax Credit Act.
_______________________________________________________________
Sec. 67.
The Nebraska Advantage Microenterprise Tax Credit Act
_________________________________________________________
shall be administered by the Department of Revenue. The purpose of the act is
______________________________________________________________________________
to provide tax credits to applicants for creating or expanding microbusinesses
______________________________________________________________________________
that contribute to the revitalization of economically distressed areas through
______________________________________________________________________________
the creation of new or improved income, self-employment, or other new jobs in
______________________________________________________________________________
the area.
_________
Sec. 68. __________________________________________________________
For purposes of the Nebraska Advantage Microenterprise Tax
Credit Act:
___________
(1) Actively engaged in the operation of a microbusiness means
____________________________________________________________________
personal involvement on a continuous basis in the daily management and
______________________________________________________________________________
operation of the business;
__________________________
(2) Distressed area means a municipality in Nebraska that has had a
____________________________________________________________________
population decrease between the two most recent federal decennial censuses, an
______________________________________________________________________________
unincorporated area within a county in Nebraska that has had a population
______________________________________________________________________________
decrease between the two most recent federal decennial censuses, a designated
______________________________________________________________________________
federal enterprise zone in Nebraska, or a census tract in Nebraska that based
______________________________________________________________________________
on the most recent federal decennial census data available has less than
______________________________________________________________________________
eighty percent of the statewide per capita income;
__________________________________________________
(3) Microbusiness means any business employing five or fewer
____________________________________________________________________
employees;
__________
(4) New employment means the amount by which the total compensation
____________________________________________________________________
paid during the tax year to employees who are Nebraska residents exceeds the
______________________________________________________________________________
total compensation paid to employees who are Nebraska residents in the tax
______________________________________________________________________________
year prior to application;
__________________________
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(5) New investment means the increase in the applicant's purchases
____________________________________________________________________
of buildings and depreciable personal property located in Nebraska not
______________________________________________________________________________
including vehicles required to be registered for operation on the roads and
______________________________________________________________________________
highways of this state during the tax year. If the buildings or depreciable
______________________________________________________________________________
personal property is leased, the amount of new investment shall be the
______________________________________________________________________________
increase in average net annual rents multiplied by the number of years of the
______________________________________________________________________________
lease for which the taxpayer is bound, not to exceed ten years;
_______________________________________________________________
(6) Related persons means (a) any corporation, partnership, limited
____________________________________________________________________
liability
corporation, cooperative, including cooperatives exempt under
______________________________________________________________________________
section 521 of the Internal Revenue Code of 1986, as amended, or joint venture
______________________________________________________________________________
which is or would otherwise be a member of the same unitary group, if
______________________________________________________________________________
incorporated, or any person who is considered to be a related person under
______________________________________________________________________________
either section 267(b) and (c) or section 707(b) of the Internal Revenue Code
______________________________________________________________________________
of 1986, as amended, and (b) any individual who is a parent, son, daughter,
______________________________________________________________________________
brother, or sister of the taxpayer; and
_______________________________________
(7) Taxpayer means any person subject to the income tax imposed by
____________________________________________________________________
the Nebraska Revenue Act of 1967, any corporation, partnership, limited
______________________________________________________________________________
liability company, cooperative, including a cooperative exempt under section
______________________________________________________________________________
521 of the Internal Revenue Code of 1986, as amended, or joint venture that is
______________________________________________________________________________
or would otherwise be a member of the same unitary group, if incorporated,
______________________________________________________________________________
which is, or whose partners, members, or owners representing an ownership
______________________________________________________________________________
interest of at least ninety percent of such entity are, subject to such tax,
______________________________________________________________________________
and any other partnership, limited
liability
company,
subchapter
S
______________________________________________________________________________
corporation, cooperative, including a cooperative exempt under section 521 of
______________________________________________________________________________
the Internal Revenue Code of 1986, as amended, or joint venture when the
______________________________________________________________________________
partners, shareholders, or members representing an ownership interest of at
______________________________________________________________________________
least ninety percent of such entity are subject to such tax.
____________________________________________________________
Sec. 69. __________________________________________________________
(1) The Department of Revenue shall accept applications
for tax credits from taxpayers who are actively engaged in the operation of a
______________________________________________________________________________
microbusiness in a distressed area or who will establish a microbusiness that
______________________________________________________________________________
they will actively operate in a distressed area within the current or
______________________________________________________________________________
subsequent tax year.
____________________
(2) The department may convene an advisory committee of individuals
____________________________________________________________________
with
expertise
in small business development, lending, and community
______________________________________________________________________________
development to evaluate applications and advise the department in authorizing
______________________________________________________________________________
tentative tax credits.
______________________
(3) The application shall be on a form developed by the department
____________________________________________________________________
and shall contain:
__________________
(a) A description of the microbusiness;
_______________________________________
(b) The projected income and expenditures;
__________________________________________
(c) The market to be served by the microbusiness and the way the
____________________________________________________________________
expansion addresses the market;
_______________________________
(d) The amount of projected investment or employment increase that
____________________________________________________________________
would generate the credit;
__________________________
(e) The projected improvement in income or creation of
new
____________________________________________________________________
self-employment or other jobs in the distressed area;
_____________________________________________________
(f) The nature of the applicant's engagement in the operation of the
____________________________________________________________________
microbusiness; and
__________________
(g) Other documents, plans, and specifications as required by the
____________________________________________________________________
department.
___________
Sec. 70.
(1) If the Department of Revenue determines that an
_________________________________________________________
application meets the requirements of section 69 of this act and that the
______________________________________________________________________________
investment or employment is eligible for the credit and (a) the applicant is
______________________________________________________________________________
actively engaged in the operation of the microbusiness or will be actively
______________________________________________________________________________
engaged in the operation upon its establishment, (b) the majority of the
______________________________________________________________________________
assets of the microbusiness are located in a distressed area or will be upon
______________________________________________________________________________
its establishment, (c) the applicant will make new investment or employment in
______________________________________________________________________________
the microbusiness, and (d) the new investment or employment will create new
______________________________________________________________________________
income or jobs in the distressed area, the department shall approve the
______________________________________________________________________________
application and authorize tentative tax credits to the applicant within the
______________________________________________________________________________
limits set forth in this section and certify the amount of tentative tax
______________________________________________________________________________
credits approved for the applicant.
Applications for tax credits shall be
______________________________________________________________________________
considered in the order in which they are received.
___________________________________________________
(2) The department may approve applications up to the adjusted limit
____________________________________________________________________
for each calendar year beginning January 1, 2006, through December 31, 2010.
______________________________________________________________________________
After applications totaling the adjusted limit have been approved for a
______________________________________________________________________________
calendar year, no further applications shall be approved for that year. The
______________________________________________________________________________
adjusted limit in a given year is two million dollars plus tentative tax
______________________________________________________________________________
credits that were not granted by the end of the preceding year. Tax credits
______________________________________________________________________________
shall not be allowed for a taxpayer receiving benefits under the Employment
______________________________________________________________________________
and Investment Growth Act, the Nebraska Advantage Act, or the Nebraska
______________________________________________________________________________
Advantage Rural Development Act.
________________________________
-30-

LB 312

LB 312

Sec. 71.
Taxpayers shall be entitled to refundable tax credits
_________________________________________________________
equal to twenty percent of the taxpayer's new investment or employment in the
______________________________________________________________________________
microbusiness during the tax year not to exceed the amount of tentative tax
______________________________________________________________________________
credits approved by the department under section 70 of this act. The taxpayer
______________________________________________________________________________
shall claim the tax credit by filing a form developed by the Tax Commissioner
______________________________________________________________________________
and attaching the tentative tax credit certification granted
by
the
______________________________________________________________________________
department.
Tentative tax credits expire after the end of the tax year
______________________________________________________________________________
following the year the tentative tax credit was certified. The total lifetime
______________________________________________________________________________
tax credits claimed by any one taxpayer and any related person under the
______________________________________________________________________________
Nebraska Advantage Microenterprise Tax Credit Act shall be limited to ten
______________________________________________________________________________
thousand dollars.
_________________
Sec. 72. __________________________________________________________
The Tax Commissioner shall prepare a report identifying
the following aggregate amounts for the previous calendar year: (1) The amount
______________________________________________________________________________
of projected employment and investment anticipated by taxpayers receiving
______________________________________________________________________________
tentative tax credits and the tentative tax credits granted; (2) the actual
______________________________________________________________________________
amount of employment and investment made by taxpayers that were granted
______________________________________________________________________________
tentative tax credits in the previous calendar year; (3) the tax credits used;
______________________________________________________________________________
and (4) the tentative tax credits that expired. The report shall be issued on
______________________________________________________________________________
or before July 15, 2007, and each July 15 thereafter. No information shall be
______________________________________________________________________________
provided in the report that is protected by state or federal confidentiality
______________________________________________________________________________
laws.
_____
Sec. 73. This act becomes operative on January 1, 2006.
Sec. 74.
Original sections 49-801.01, 66-1349, 77-202, 77-1229,
77-2711, 77-2715.07, 77-2717, 77-27,119, 77-27,187 to 77-27,188, 77-27,194 to
77-27,195, and 77-4109, Reissue Revised Statutes of Nebraska, and sections
66-1344, 77-2701, 77-2701.04, 77-2734.03, and 77-5536, Revised Statutes
Supplement, 2004, are repealed.
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