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independent legal counsel?

SENATOR QUANDAHL: I guess from the situation that you put forth
there I would say no, he has not been represented by independent
legal counsel. Be cause if it is a person without knowledge or
experience in that ar ea, that b eing t rust l aw, w hich i s
admittedly a fairly complicated and fa irly specific area of
trust law, if he didn't actually look at i t, i f he didn' t
actually render an o pinion based on e xisting laws or the
statutes, then I would say no, he hadn't been representative.
Now, if the settlor, you later got a hill from that...from John
Jones the divorce lawyer, now you may have something to argue

SENATOR BEUTLER: Nell, I'm trying to see if responsibility is
fixed someplace with respect to this exculpatory cl ause.
Because as you know, excuplatory clauses are one of the more
disfavored items in the law, because they essentially allow a
person to get off from what we would otherwise might consider
negligence. So if there is negligence involved in a situation,
it would seem to me that we would want clearly to have the
responsibility somewhere. And if the purpose of this clause is
to clearly shift that responsibility away from the trust
company, does it clearly shift it onto the lawyer? I guess
that's my guestion, Senator. Somehow I didn't think there was
• nything wrong with the existing law, which says that the
trustee can put in an exculpatory clause, and all he has to do
is prove it's fair u nder the circumstances, and that it was
adeguatel y . . .

SEM OR CUDABACK: One minute.

SENATOR BEUTLER: ...communicated to the settlor. I suppose
we' re presuming that the lawyer adequately communicates i t t o

about there too. But it doesn t sound like...

the settlor. Is that correct?

SEM OR QUANDAHL: I think that that would have to be a
presumption. Actually, committee counsel, Bill Narienau, said
that, you know, a provision such as this...this was included in
here, he's reminding me now, because of the comments made by the
uniform law commissioners that we talked about earlier. But our
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