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b ased, t h e n I w o u l d b e f o u n d no t g ui l t y . Am I of f b ase h e r e ?

SENATOR CUDABACK: Senator Chambers, would you...?

SENATOR CHAMBERS: Here ' s the way it goes. 'Jnder t h e p r e se n t
law, which now is unconstitutional, the conviction would be had
on the underlying offense. That had to take place first. And
under the existing law , which I say again is now
uncons t i t u t i o n a l , t h e j ud g e wou l d c o n s i d e r , a f t e r t h e ju r y i s
out of the picture, whether or not there was evidence of this
r ac ia l an i mu s , a n d i f i t we r e f ou n d t h e n t h e p u n i sh m en t t h a t
would be imposed for the underlying crime could be enhanced to
the next high level. T hat would have been done by the judge.
What the U.S. Supreme C o urt sa id is that you must first,
obviously, convict of the underlying offense, and that can only
be done by a jury, if a person wants a trial by j ury. The
enhancement, in effect, creates a second offense, which is the
underlying offense, plus. Since you' re going to increase the
punishment beyond what the statute required for the underlying
offense, that determination has to be made by the jury also. So
you can be convicted, if we change the law in this manner, you
can be convicted of the underlying offense and the jury may
determine that it was not based on r acial, sexual, or these
other factors and the enhancement would not occur. You still
would remain convicted of t he underlying offense. The
punishment for that offense would be imposed, but there would be
no enhancement because the jury fangled to agree that there was
suff i c i e n t ev i d e nce t o es t a b l i s h t h a t t he cr i me was based on
those other factors.

SENATOR RAIKES: So what you' re telling me is the jury would, in
e ffect , b e pr e s e n ted k i n d o f al t er na t i v e s A a n d B ; t h a t ei t her I
committed the assault and it was...

SENATOR CUDABACK: One minute.

SENATOR RA I KES: . . . r a c i a l l y mo t i va t e d an d , t her ef o r e , I ge t
penalty X, or I committed the assault but it was not racially
motivated and t h e n I g et pen a l t y l e ss t h a n X .

SENATOR CHAMBERS: Well , you have to first be convicted of the
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