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make sur e t h a t o u r n eg o t i a t i o n p r o ce s s i s ca nd i d a nd , n umb e r
two, to be able to promote the idea of getting to a settlement.
In mediation, you have a third party to assist people in exactly
the same process, and that person is the mediator. What th is
bill does is it takes the Uniform State Law Commissioners' idea
and it makes it the rule i n this state that when you u se a
m ediato r bet w ee n t wo p a rt i es a n d y o u h av e a s i t uat i o n i n w h ic h
you' re t r y i n g t o se t t l e t h e d i sp u t e , t h e s t a t eme n ts ma d e i n t h e
mediation are privileged, meaning they can't be used in a court.
You can prove your case anyplace else other than, well, we got
together and we talked it over in the mediation, in the m id dle
o f i t t he y s a i d t h i s . Th a t wou l d b e c o me p r i v i l e g e d . Now , t h e
b ill contains a list of circumstances in which this applies. It
lists a set of circumstances when it doesn't apply, for example,
i n o pe n a r b i t r a t i on o r a c o l l e ct i v e b a r g a i n i ng ag r ee m en t o r
where there's a jud g e who is d o ing a settlement conference.
These k i n d s o f t h i n g s a r e n o t a me d i a t i o n . By t h e way , t h e r e
are mediations in schools. The y' re called peer mediation
reviews and they' re d one by school children. We ll, that's n o t
covered by thi s law. T h ere are also things that, if said, are
not protected by this privilege, for example, a threat or a plan
to commit a crime or to prove or disprove a claim of malpractice
against the mediator, or to prove abuse, neglect or abandonment
in the case o f a child, so that there are limitations to when
the privilege applies. The privilege applies not only to t he
m ediato r but al so t o t he par t i es a n d t o t he n o n p a r t i e s p re s e n t .
They can waive it, if they wish, by written agreement, but all
the parties need to participate in that. One of the things that
the Uniform State Law Comnissioners are trying to do here is to
p romote a s t a n dard p r a c t i c e t h a t l aw y er s may a s sume t o be t he
r ules w h e n dea l i ng w i t h m e d i a t io n , a n d o n e o f t he r ea s ons t h a t
they' ve done that is there are now 250 laws around the country
on this subject. Better to have one law so that if you' re a
lawyer goi n g f r om one j u r i sdi c t i on t o anot he r you woul d
essentially know what the rules are with respect to mediation. I
would a sk you t o adopt t he com m i tt e e a mendments . I t h i nk
they' ve been well drafted, as is the usual course of conduct for
t he Jud i c i a r y Commit t ee . The r e w e r e n o o p ponents i n t he b i l l .
There wa s a l i s t o f p r op o n e nt s . Th e b i l l wa s a dv an c ed
u nanimousl y a n d , a s I sa i d , t h e St a t e Ba r As so c i a t i o n a n d t he
mediators o f this state worked on it over the summer and they
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