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nature. But, again, there are instances where a person may
commit a tort, a noncriminal act, that could result in the death
o f a ch i l d , an d t h i s b i l l do e s p r ov i d e t h a t k i n d o f p r o t e c t i on ,
j us t a s we p r ov i d e t h at p r o t e c t i o n t o d ay f o r t ha t b o r n i n f an t i n
my hypothe t i c a l .

S ENATOR BOURNE: And , again, I support th e con cept in drunk
d r i v i n g an d a s s au l t s a n d t ha t t y p e o f t h i ng . L e t me a sk y o u
this question. On the other bill that you had had last year, we
t a l ke d a b o u t a s i g n i f i c an t nu m be r o f p r e g n a n c i e s e nd i n I t h i n k
it's spontaneous, I know, is abortion the proper term?

SENATOR FOLEY: I ca l l i t mi sc a r r i ag e , b u t . . .

SENATOR BOURNE: Ok a y .

S ENATOR FOLEY : . . .whatever term you could use.

SENATOR BOURNE : A sponta neous mis carriage. So tell me a
situation. The bill says in lines 3 and 4, it says, ' t h e d e a t h
of a person, including an unborn child in utero at any stage of
g estation.' Now is it proven up or how is it dem onstrated a t
trial, you know , if . ..say i t's 20 percent o r 30 percent of
n atu ra l p r eg n a n c i e s . . .or pregnancies end in a na tural
miscarriage to beg in w ith, how is this demonstrated at trial' ?
What has to be shown or proved u p at tria l to w in a civ il
j udgment '? D o y ou se e w h a t m y qu e s t i o n ?

SENATOR FOLEY: Yes, I do, and it's a very fair questinn. And,
again, it goes back to who has the burden of proof in th ese
cases. The bu rde n always rests w i t h th e plaintiff. The
p la i n t i f f mu s t p r o v e t h a t t h e ac t a l l eg e d l y co mm i t t e d b y t h e
other party is the act that resulted it the death of that child,
and you have to prove that with a preponderance of the evidence.

SENATOR BOURNE: So wh a t . . . i s i t a n e g l i g e n ce s t a nd a r d ? I mea n
what i s . . .what e l em e n t s h a v e t o b e sh o w n , i f y ou k no w, t o wi n a
c iv i l . . . a j ud g ment , a c i v i l j udg ment u n de r t h i s?

SENATOR FOLEY: I t's the same elements that must be shown in any
other wrongful d e ath suit. We were not changing those aspects
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