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LEGISLATIVE BILL 1065

Approved by the Governor April 15, 2004

Introduced by Baker, 44; Kremer, 34; Wehrbein, 2

AN ACT relating to revenue and taxation; to amend sections 66-4,124, 66-4,134,
66-1344, 66-1344.01, 66-1345, 66-1345.01, 66-1519, and 77-4103,
Reissue Revised Statutes of Nebraska, and sections 66-489 and
66-726, Reissue Revised Statutes of Nebraska, as amended by sections
12 and 51, respectively, Legislative Bill 983, Ninety-eighth
Legislature, Second Session, 2004; to change provisions relating to
motor fuel taxes, motor fuel tax credits, ethanol production
incentives, excise taxes on corn and grain sorghum, and employment
and investment incentives; to provide for fund transfers; to
harmonize provisions; to provide operative dates; to repeal the
original sections; and to declare an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 66-489, Reissue Revised Statutes of Nebraska, as
amended by section 12, Legislative Bill 983, Ninety-eighth Legislature, Second
Session, 2004, is amended to read:

66-489. (1) At the time of filing the return required by section
66-488, such producer, supplier, distributor, wholesaler, or importer shall,
in addition to the tax imposed pursuant to sections 66-4,140, 66-4,145, and
66-4,146 and in addition to the other taxes provided for by law, pay a tax of
ten and one-half cents per gallon upon all motor fuels as shown by such
return, except that there shall be no tax on the motor fuels reported if (a)
the required taxes on the motor fuels have been paid, (b) the motor fuels have
been sold to a licensed exporter exclusively for resale or use in another
state, (c) the motor fuels have been sold from a Nebraska barge line terminal,
pipeline terminal, refinery, or ethanol or biodiesel facility, including motor
fuels stored offsite in bulk, by a licensed producer or supplier to a licensed
distributor, (d) the motor fuels have been sold by a licensed distributor or
licensed importer to a licensed distributor or to a licensed wholesaler and
the seller acquired ownership of the motor fuels directly from a licensed
producer or supplier at or from a refinery, barge, barge line, pipeline
terminal, or ethanol or biodiesel facility, including motor fuels stored
offsite in bulk, in this state or was the first importer of such fuel into
this state, or (e) as otherwise provided in this section. Such producer,
supplier, distributor, wholesaler, or importer shall remit such tax to the

 department.
(2) As part of filing the return required by section 66-488, each

producer of ethanol shall, in addition to other taxes imposed by the motor
fuel laws, pay an excise tax of one and one-quarter cents per gallon through _______
December 31, 2004, and commencing January 1, 2010, and two and one-half cents ______________________________________________________________________________
per gallon commencing January 1, 2005, through December 31, 2009, on natural _________________________________________________________________
gasoline purchased for use as a denaturant by the producer at an ethanol
facility. All taxes, interest, and penalties collected under this subsection
shall be remitted to the State Treasurer for credit to the Agricultural
Alcohol Fuel Tax Fund, except that commencing January 1, 2005, through ________________________________________________________
December 31, 2009, one and one-quarter cents per gallon of such excise tax ______________________________________________________________________________
shall be credited to the Ethanol Production Incentive Cash Fund. _______________________________________________________________

(3)(a) Motor fuels, methanol, and all blending agents or fuel
expanders shall be exempt from the taxes imposed by this section and sections
66-4,105, 66-4,140, 66-4,145, and 66-4,146, when the fuels are used for buses
equipped to carry more than seven persons for hire and engaged entirely in the
transportation of passengers for hire within municipalities or within a radius
of six miles thereof.

(b) The owner or agent of any bus equipped to carry more than seven
persons for hire and engaged entirely in the transportation of passengers for
hire within municipalities, or within a radius of six miles thereof, in lieu
of the excise tax provided for in this section, shall pay an equalization fee
of a sum equal to twice the amount of the registration fee applicable to such
vehicle under the laws of this state. Such equalization fee shall be paid in
the same manner as the registration fee and be disbursed and allocated as

 registration fees.
(c) Nothing in this section shall be construed as permitting motor

fuels to be sold tax exempt. The department shall refund tax paid on motor
fuels used in buses deemed exempt by this section.

(4) Natural gasoline purchased for use as a denaturant by a producer
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at an ethanol facility as defined in section 66-1333 shall be exempt from the
motor fuels tax imposed by subsection (1) of this section as well as the tax
imposed pursuant to sections 66-4,140, 66-4,145, and 66-4,146.

(5) Motor fuels purchased on a Nebraska Indian reservation where the
purchaser is a Native American who resides on the reservation shall be exempt
from the motor fuels tax imposed by this section as well as the tax imposed
pursuant to sections 66-4,140, 66-4,145, and 66-4,146.

(6) Motor fuels purchased for use by the United States Government or
its agencies shall be exempt from the motor fuels tax imposed by this section
as well as the tax imposed pursuant to sections 66-4,140, 66-4,145, and

 66-4,146.
(7) In the case of diesel fuel, there shall be no tax on the motor

fuels reported if (a) the diesel fuel has been indelibly dyed and chemically
marked in accordance with regulations issued by the Secretary of the Treasury
of the United States under 26 U.S.C. 4082 or (b) the diesel fuel contains a
concentration of sulphur in excess of five-hundredths percent by weight or
fails to meet a cetane index minimum of forty and has been indelibly dyed in
accordance with regulations promulgated by the Administrator of the
Environmental Protection Agency pursuant to 42 U.S.C. 7545.

Sec. 2. Section 66-4,124, Reissue Revised Statutes of Nebraska, is
amended to read:

66-4,124. Any person shall be regarded as a purchaser and claimant
if he or she has at least one supply tank with a capacity of forty gallons or
more and has paid for any one purchase the excise tax to a seller upon forty
or more gallons of gasoline or motor vehicle fuel, which gasoline or motor
vehicle fuel was or is to be used solely and exclusively by such person for
propelling or operating a stationary gas engine, tractor, combine, or
machinery used solely for agricultural, quarrying, or industrial purposes in
the state or for some purpose not involving the use of any highways in this
state. As such purchaser and claimant he or she shall be entitled to a credit
against the purchaser's Nebraska income tax liability for the amount of tax so
paid during the taxable year of purchase of the fuel by the taxpayer, less two _
and one-quarter cents per gallon through December 31, 2004, and commencing _____________________________________________
January 1, 2010, and less three and one-half cents per gallon commencing ______________________________________________________________________________
January 1, 2005, through December 31, 2009, of the tax paid upon compliance ___________________________________________
with sections 66-4,118 to 66-4,132 and not otherwise. Each purchaser and
claimant shall be entitled to a credit against the purchaser's Nebraska income
tax liability for the amount of the taxes imposed by sections 66-4,140,
66-4,145, and 66-4,146 on motor vehicle fuel purchased during the taxable
year, which tax credit shall be established by the department. No credit
shall be made to anyone other than the actual purchaser of such tax credit
gasoline or motor vehicle fuel.

Sec. 3. Section 66-4,134, Reissue Revised Statutes of Nebraska, is
amended to read:

66-4,134. The department shall transmit monthly to the State
Treasurer a report of the number of gallons of tax credit gasoline or motor
vehicle fuel for which credits have been approved. The , and the State_______ — ——— ———
Treasurer shall thereupon transfer from the General Fund: _

(1) Through December 31, 2004, and commencing January 1, 2010, to ________________________________________________________________
the Agricultural Alcohol Fuel Tax Fund one and one-quarter cents per gallon
approved for credit; and _____

(2) Commencing January 1, 2005, through December 31, 2009, (a) to ____________________________________________________________________
the Ethanol Production Incentive Cash Fund one and one-quarter cents per ______________________________________________________________________________
gallon approved for credit and (b) to the Agricultural Alcohol Fuel Tax Fund ______________________________________________________________________________
one and one-quarter cents per gallon approved for credit. ________________________________________________________

Sec. 4. Section 66-726, Reissue Revised Statutes of Nebraska, as
amended by section 51, Legislative Bill 983, Ninety-eighth Legislature, Second
Session, 2004, is amended to read:

66-726. (1) The department may adjust all errors in payment, refund
tax paid on motor fuel destroyed, refund tax overpaid on motor fuel, and
refund an amount equal to the per-gallon tax imposed by this state on sales of
motor fuel on which tax was paid in this state but which was sold in a state
other than Nebraska.

(2)(a) Motor fuels shall be exempt from the taxes imposed by
sections 66-489, 66-4,105, 66-4,140, 66-4,145, and 66-4,146 when the fuels are
used for agricultural, quarrying, industrial, or other nonhighway use.

(b) The department shall refund tax paid on motor fuels used for an
exempt purpose. The purchaser of tax-paid motor fuels used for an exempt
purpose shall file a claim for refund with the department on forms prescribed
by the department and shall provide such documentation and maintain such
records as the department reasonably requires to substantiate that the fuels
were used for exempt purposes.
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(c) The refund claim shall include: (i) The name of claimant; (ii)
the make, horsepower, and other mechanical description of machinery in which
the motor fuels were used; (iii) a statement as to the source or place of
business where such motor fuels, used solely for agricultural, quarrying,
industrial, or other nonhighway uses, were acquired; that no part of such
motor fuels were used in propelling licensed motor vehicles; and that the
motor fuels for which refund of the tax thereon is claimed were used solely
for agricultural, quarrying, industrial, or other nonhighway uses; and (iv)
any other information deemed necessary by the department.

(d) The department shall deduct (i) from each claim for refund of ___
tax paid on purchases of motor vehicle fuels under this subsection two and
one-quarter cents per gallon through December 31, 2004, and commencing January _________________________________________________
1, 2010, and three and one-half cents per gallon commencing January 1, 2005, ______________________________________________________________________________
through December 31, 2009, of the tax paid and (ii) from each claim for refund __________________________ ____
of tax paid on purchases of diesel fuel under this subsection one cent per
gallon of the tax paid.

(e) The department shall transmit monthly to the State Treasurer a
report of the number of gallons of motor vehicle fuel for which refunds have
been approved under this subsection. Through December 31, 2004, and _______________________________________
commencing January 1, 2010, and the State Treasurer shall thereupon transfer ____________________________ ———
from the Highway Trust Fund to the Agricultural Alcohol Fuel Tax Fund one and
one-quarter cents per gallon approved for refund, and commencing January 1, ___________________________
2005, through December 31, 2009, the State Treasurer shall thereupon transfer ______________________________________________________________________________
from the Highway Trust Fund (a) to the Ethanol Production Incentive Cash Fund ______________________________________________________________________________
one and one-quarter cents per gallon approved for refund and (b) to the ______________________________________________________________________________
Agricultural Alcohol Fuel Tax Fund one and one-quarter cents per gallon ______________________________________________________________________________
approved for refund. ___________________

(3) No refund shall be allowed unless a claim is filed setting forth
the circumstances by reason of which refund should be allowed. Such claim
shall be filed with the department within three years from the date of the
payment of the tax.

(4) In each calendar year, no claim for refund related to motor
vehicle fuel, diesel fuel, aircraft fuel, or compressed fuel can be for an
amount less than twenty-five dollars.

(5) The department shall administer and enforce this section. The
department may call to its aid when necessary any member of the Nebraska State
Patrol, any police officer, any county attorney, or the Attorney General. The
employees of the department are empowered to stop and inspect motor vehicles,
to inspect premises, and temporarily to impound motor vehicles or motor fuels
when necessary to administer this section.

(6) The department may adopt and promulgate such rules and
regulations as are necessary for the prompt and effective enforcement of this

 section.
(7) Any claimant for refund of motor fuels tax under this section

who is unable to produce the original copy of any invoice to substantiate the
refund for the reason that the same has been lost, mutilated, or destroyed may
make proof of his or her claim by affidavit and such other evidence as may be
required by the department, and if such claim is verified by investigation,
such claim may be allowed.

(8) The changes made to this section by this legislative bill apply
to motor fuels purchased during any tax year ending or deemed to end on or
after January 1, 2005, under the Internal Revenue Code.

Sec. 5. Section 66-1344, Reissue Revised Statutes of Nebraska, is
amended to read:

66-1344. (1) Any ethanol facility which is not in production on or
before December 31, 1992, but which is in production at the rate of at least
twenty-five percent of its name plate design capacity for the production of
ethanol, before denaturing, on or before December 31, 1995, shall receive a
credit of twenty cents per gallon of ethanol produced for sixty months
beginning with the first month for which it is eligible to receive such credit
and ending not later than December 31, 2000, if the ethanol facility maintains
an average production rate of at least twenty-five percent of its name plate
design capacity for at least six months after the first month for which it is
eligible to receive such credit.

(2) Any ethanol facility eligible for a credit under subsection (1)——— ——————— ———————— ———————— ——— — —————— ————— —————————— ———
of this section shall also receive a credit of twenty cents per gallon of—— ———— ——————— ————— ———— ——————— — —————— —— —————— ————— ——— —————— ——
ethanol produced in excess of the original name plate design capacity which——————— ———————— —— —————— —— ——— ———————— ———— ————— —————— ———————— —————
results from expansion of the facility completed on or before December 31,——————— ———— ————————— —— ——— ———————— ————————— —— —— —————— ———————— ———
1995. Such credit shall be for sixty months beginning with the first month————— ———— —————— ————— —— ——— ————— —————— ————————— ———— ——— ————— —————
for which production from the expanded facility is eligible to receive such——— ————— —————————— ———— ——— ———————— ———————— —— ———————— —— ——————— ————
credit and ending not later than December 31, 2000.—————— ——— —————— ——— ————— ———— ———————— ——— —————

(3) Beginning June 1, 2000, during such period as funds remain in ———
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the Ethanol Production Incentive Cash Fund, any ethanol facility shall receive
a credit of seven and one-half cents per gallon of ethanol, before denaturing,
for new production for a period not to exceed thirty-six consecutive months.
For purposes of this subsection, new production means production which results
from the expansion of an existing facility's capacity by at least two million
gallons first placed into service after June 1, 1999, as certified by the
facility's design engineer to the Department of Revenue. For expansion of an
existing facility's capacity, new production means production in excess of the
average of the highest three months of ethanol production at an ethanol
facility during the twenty-four-month period immediately preceding
certification of the facility by the design engineer. No credits shall be
allowed under this subsection for expansion of an existing facility's capacity
until production is in excess of twelve times the three-month average amount
determined under this subsection during any twelve-consecutive-month period
beginning no sooner than June 1, 2000. New production shall be approved by
the Department of Revenue based on such ethanol production records as may be
necessary to reasonably determine new production. Ethanol production eligible
for credits under this subsection shall be measured by a device approved by
the Division of Weights and Measures of the Department of Agriculture.
Confirmation of approval by the division shall be provided by the ethanol
facility at the time the initial claim for credits provided under this
subsection is submitted to the Department of Revenue. This credit must be
earned on or before December 31, 2003.

(4)(a) (3)(a) Beginning January 1, 2002, any new ethanol facility —————— ______
which is in production at the minimum rate of one hundred thousand gallons
annually for the production of ethanol, before denaturing, on or before June
30, 2004, shall receive a credit of eighteen cents per gallon of ethanol
produced for ninety-six consecutive months beginning with the first calendar
month for which it is eligible to receive such credit and ending not later
than June 30, 2012, if the facility is defined by subdivision (b)(i) of this
subsection, and for forty-eight consecutive months beginning with the first
calendar month for which it is eligible to receive such credit and ending not
later than June 30, 2008, if the facility is defined by subdivision (b)(ii) of

 this subsection.
(b) For purposes of this section, a new ethanol facility means an

ethanol facility which (i) is not in production on or before September 1,
2001, or (ii) has not received credits prior to June 1, 1999.

(c) Not more than fifteen million six hundred twenty-five thousand
gallons of ethanol produced annually at an ethanol facility shall be eligible
for credits under this subsection. Not more than one hundred twenty-five
million gallons of ethanol produced at an ethanol facility by the end of the
ninety-six-consecutive-month period or forty-eight-consecutive-month period
set forth in this subsection shall be eligible for credits under this

 subsection.
(5) (4) The credits described in this section shall be given only ——— ___

for ethanol produced at a plant in Nebraska at which all fermentation,
distillation, and dehydration takes place. No credit shall be given on
ethanol produced for or sold for use in the production of beverage alcohol.
Not more than twenty-five million gallons of ethanol produced annually at an
ethanol facility shall be eligible for the credits in subsections (1) and (2)——————————— ——— ——— ———
subsection (1) of this section, and the credits may only be claimed by a ______________
producer for the periods specified in subsections (1) and (2) subsection (1)——————————— ——— ——— ——— ______________
of this section. Not more than ten million gallons of ethanol produced during
any twelve-consecutive-month period at an ethanol facility shall be eligible
for the credit described in subsection (3) (2) of this section. Not more than ——— ___
one hundred twenty-five million gallons of ethanol produced at an ethanol
facility by the end of the sixty-month period set forth in subsection (1) or ——
(2) of this section shall be eligible for the credit under such subsection. ———
An ethanol facility which receives a credit for ethanol produced under
subsection (1) or (2) of this section shall not receive a credit under —— ———
subsection (3) (2) of this section until its eligibility to receive a credit ——— ___
under subsection (1) or (2) has been completed. The credits described in this —— ———
section shall be in the form of a nonrefundable, transferable motor vehicle
fuel tax credit certificate.

(6) (5) The Department of Revenue shall prescribe an application ——— ___
form and procedures for claiming credits under this section.

(7) (6) For purposes of ascertaining the correctness of any ——— ___
application for claiming a credit provided in this section, the Tax
Commissioner (a) may examine or cause to have examined, by any agent or
representative designated by him or her for that purpose, any books, papers,
records, or memoranda bearing upon such matters, (b) may by summons require
the attendance of the person responsible for rendering the application or
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other document or any officer or employee of such person or the attendance of
any other person having knowledge in the premises, and (c) may take testimony
and require proof material for his or her information, with power to
administer oaths or affirmations to such person or persons. The time and
place of examination pursuant to this subsection shall be such time and place
as may be fixed by the Tax Commissioner and as are reasonable under the
circumstances. In the case of a summons, the date fixed for appearance before
the Tax Commissioner shall not be less than twenty days from the time of
service of the summons. No taxpayer shall be subjected to unreasonable or
unnecessary examinations or investigations. All records obtained pursuant to
this subsection shall be subject to the confidentiality requirements and
exceptions thereto as provided in section 77-27,119.

(7) For applications received after the operative date of this ____________________________________________________________________
section, an ethanol facility receiving benefits under the Ethanol Development ______________________________________________________________________________
Act shall not be eligible for benefits under the Employment and Investment ______________________________________________________________________________
Growth Act or the Invest Nebraska Act. ______________________________________

Sec. 6. Section 66-1344.01, Reissue Revised Statutes of Nebraska,
is amended to read:

66-1344.01. The Tax Commissioner and the producer eligible to
receive credits under subsection (4) (3) of section 66-1344 shall enter into a ——— ___
written agreement. The producer shall agree to produce ethanol at the
designated facility and any expansion thereof. The Tax Commissioner, on
behalf of the State of Nebraska, shall agree to furnish the producer the tax
credits as provided by and limited in section 66-1344 in effect on the date of
the agreement. The agreement to produce ethanol in return for the credits
shall be sufficient consideration, and the agreement shall be binding upon the
state. No credit shall be given to any producer of ethanol which fails to
produce ethanol in Nebraska in compliance with the agreement. The agreement

 shall include:
(1) The name of the producer;
(2) The address of the ethanol facility;
(3) The date of the initial eligibility of the ethanol facility to

receive such credits;
(4) The name plate design capacity of the ethanol facility as of the

date of its initial eligibility to receive such credits; and
(5) The name plate design capacity which the facility is intended to

have after the completion of any proposed expansion. If no expansion is
contemplated at the time of the initial agreement, the agreement may be
amended to include any proposed expansion.

Sec. 7. Section 66-1345, Reissue Revised Statutes of Nebraska, is
amended to read:

66-1345. (1) There is hereby created the Ethanol Production
Incentive Cash Fund which shall be used by the board to pay the credits
created in section 66-1344 to the extent provided in this section. Any money
in the fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act. The State Treasurer shall transfer to the Ethanol
Production Incentive Cash Fund such money as shall be (a) appropriated to the
Ethanol Production Incentive Cash Fund by the Legislature, (b) given as gifts,
bequests, grants, or other contributions to the Ethanol Production Incentive
Cash Fund from public or private sources, (c) made available due to failure to
fulfill conditional requirements pursuant to investment agreements entered
into prior to April 30, 1992, (d) received as return on investment of the
Ethanol Authority and Development Cash Fund, (e) credited to the Ethanol
Production Incentive Cash Fund from the excise taxes imposed by section
66-1345.01, and (f) credited to the Ethanol Production Incentive Cash Fund
pursuant to section sections 66-489, 66-4,134, 66-726, 66-1345.04, and ——————— _____________________________________ ______

 66-1519. _______
(2) The Department of Revenue shall, at the end of each calendar

month, notify the State Treasurer of the amount of motor fuel tax that was not
collected in the preceding calendar month due to the credits provided in
section 66-1344. The State Treasurer shall transfer from the Ethanol
Production Incentive Cash Fund to the Highway Trust Fund an amount equal to
such credits less the following amounts:

(a) For 1993, 1994, and 1995, the amount generated during the
calendar quarter by a one-cent tax on motor fuel pursuant to sections 66-489,
66-668, and 66-6,107;

(b) For 1996, the amount generated during the calendar quarter by a
three-quarters-cent tax on motor fuel pursuant to such sections;

(c) For 1997, the amount generated during the calendar quarter by a
one-half-cent tax on motor fuel pursuant to such sections; and

(d) For 1998 and each year thereafter, no reduction.
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For 1993 through 1997, if the amount generated pursuant to
subdivisions (a), (b), and (c) of this subsection and the amount transferred
pursuant to subsection (1) of this section are not sufficient to fund the
credits provided in section 66-1344, then the credits shall be funded through
the Ethanol Production Incentive Cash Fund but shall not be funded through
either the Highway Cash Fund or the Highway Trust Fund. For 1998 and each
year thereafter, the credits provided in such section shall be funded through
the Ethanol Production Incentive Cash Fund but shall not be funded through
either the Highway Cash Fund or the Highway Trust Fund.

If, during any month, the amount of money in the Ethanol Production ____________________________________________________________________
Incentive Cash Fund is not sufficient to reimburse the Highway Trust Fund for ______________________________________________________________________________
credits earned pursuant to section 66-1344, the Department of Revenue shall ______________________________________________________________________________
suspend the transfer of credits by ethanol producers until such time as ______________________________________________________________________________
additional funds are available in the Ethanol Production Incentive Cash Fund ______________________________________________________________________________
for transfer to the Highway Trust Fund. Thereafter, the Department of Revenue ______________________________________________________________________________
shall, at the end of each month, allow transfer of accumulated credits earned ______________________________________________________________________________
by each ethanol producer on a prorated basis derived by dividing the amount in ______________________________________________________________________________
the fund by the aggregate amount of accumulated credits earned by all ethanol ______________________________________________________________________________

 producers. __________
(3) The State Treasurer shall transfer from the Ethanol Production

Incentive Cash Fund to the Management Services Expense Revolving Fund the
amount reported under subsection (4) of section 66-1345.02 for each calendar
month of the fiscal year as provided in such subsection.

(4) On December 31, 2012, the State Treasurer shall transfer
one-half of the unexpended and unobligated funds from the Ethanol Production
Incentive Cash Fund to the Nebraska Corn Development, Utilization, and
Marketing Fund and Grain Sorghum Development, Utilization, and Marketing Fund
in the same proportion as funds were collected pursuant to section 66-1345.01
from corn and grain sorghum. The Department of Agriculture shall assist the
State Treasurer in determining the amounts to be transferred to the funds.
The remaining one-half of the unexpended and unobligated funds shall be
transferred to the General Fund.

(5) Whenever the unobligated balance in the Ethanol Production
Incentive Cash Fund exceeds fifteen twenty million dollars, the Department of ——————— ______
Revenue shall notify the Department of Agriculture at which time the
Department of Agriculture shall suspend collection of the excise tax levied
pursuant to section 66-1345.01. If, after suspension of the collection of
such excise tax, the balance of the fund falls below eight ten million ————— ___
dollars, the Department of Revenue shall notify the Department of Agriculture
which shall resume collection of the excise tax.

(6) On or before December 1, 2003, and each December 1 thereafter,
the Department of Revenue and the Nebraska Ethanol Board shall jointly submit
a report to the Legislature which shall project the anticipated revenue and
expenditures from the Ethanol Production Incentive Cash Fund through the
termination of the ethanol production incentive programs pursuant to section
66-1344. The initial report shall include a projection of the amount of
ethanol production for which the Department of Revenue has entered agreements
to provide ethanol production credits pursuant to section 66-1344.01 and any
additional ethanol production which the Department of Revenue and the Nebraska
Ethanol Board reasonably anticipate may qualify for credits pursuant to

 section 66-1344.
Sec. 8. Section 66-1345.01, Reissue Revised Statutes of Nebraska,

is amended to read:
66-1345.01. An excise tax is levied upon all corn and grain sorghum

sold through commercial channels in Nebraska or delivered in Nebraska. For
any sale or delivery of corn or grain sorghum occurring on or after July 1,
1995, and before January 1, 2000, the tax is three-fourths cent per bushel for
corn and three-fourths cent per hundredweight for grain sorghum. For any sale
or delivery of corn or grain sorghum occurring on or after January 1, 2000,
and before January 1, 2001, the tax is one-half cent per bushel for corn and
one-half cent per hundredweight for grain sorghum. For any sale or delivery
of corn or grain sorghum occurring on or after October 1, 2001, and before
October 1, 2009 2004, the tax is one-half cent per bushel for corn and ———— ____
one-half cent per hundredweight for grain sorghum. For any sale or delivery __________________________
of corn or grain sorghum occurring on or after October 1, 2004, and on or ______________________________________________________________________________
before October 1, 2010, the tax is three-fourths cent per bushel for corn and ______________________________________________________________________________
three-fourths cent per hundredweight for grain sorghum. The tax shall be in _________________________________________________________
addition to any fee imposed pursuant to sections 2-3623 and 2-4012. The
Legislature finds and declares that those in production agriculture have
contributed sufficiently to support the Ethanol Production Incentive Cash Fund
by the imposition of the excise tax. If additional funds are needed in the
future to meet the Legislature's obligation to fully fund the Ethanol
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Production Incentive Cash Fund, those funds should come from sources other
than production agriculture.

The excise tax shall be imposed at the time of sale or delivery and
shall be collected by the first purchaser. The tax shall be collected,
administered, and enforced in conjunction with the fees imposed pursuant to
sections 2-3623 and 2-4012. The tax shall be collected, administered, and
enforced by the Department of Agriculture. No corn or grain sorghum shall be
subject to the tax imposed by this section more than once.

In the case of a pledge or mortgage of corn or grain sorghum as
security for a loan under the federal price support program, the excise tax
shall be deducted from the proceeds of such loan at the time the loan is made.
If, within the life of the loan plus thirty days after the collection of the
excise tax for corn or grain sorghum that is mortgaged as security for a loan
under the federal price support program, the grower of the corn or grain
sorghum so mortgaged decides to purchase the corn or grain sorghum and use it
as feed, the grower shall be entitled to a refund of the excise tax previously
paid. The refund shall be payable by the department upon the grower's written
application for a refund. The application shall have attached proof of the

 tax deducted.
The excise tax shall be deducted whether the corn or grain sorghum

is stored in this or any other state. The excise tax shall not apply to the
sale of corn or grain sorghum to the federal government for ultimate use or
consumption by the people of the United States when the State of Nebraska is
prohibited from imposing such tax by the Constitution of the United States and
laws enacted pursuant thereto.

Sec. 9. Section 66-1519, Reissue Revised Statutes of Nebraska, is
amended to read:

66-1519. (1) There is hereby created the Petroleum Release Remedial
Action Cash Fund to be administered by the department. Revenue from the
following sources shall be remitted to the State Treasurer for credit to the

 fund:
(a) The fees imposed by sections 66-1520 and 66-1521;
(b) Money paid under an agreement, stipulation, cost-recovery award

under section 66-1529.02, or settlement; and
(c) Money received by the department in the form of gifts, grants,

reimbursements, property liquidations, or appropriations from any source
intended to be used for the purposes of the fund.

(2) Money in the fund may be spent for: (a) Reimbursement for the
costs of remedial action by a responsible person or his or her designated
representative and costs of remedial action undertaken by the department in
response to a release first reported after July 17, 1983, and on or before
June 30, 2005, including reimbursement for damages caused by the department or
a person acting at the department's direction while investigating or
inspecting or during remedial action on property other than property on which
a release or suspected release has occurred; (b) payment of any amount due
from a third-party claim; (c) fee collection expenses incurred by the State
Fire Marshal; (d) direct expenses incurred by the department in carrying out
the Petroleum Release Remedial Action Act; (e) other costs related to fixtures
and tangible personal property as provided in section 66-1529.01; (f) interest
payments as allowed by section 66-1524; (g) expenses incurred by the technical
advisory committee created in section 81-15,189 in carrying out its duties
pursuant to section 81-15,190; (h) claims approved by the State Claims Board
authorized under section 66-1531; (i) a grant to a city of the metropolitan
class in the amount of three hundred thousand dollars, provided within five
days after October 1, 2003, to carry out the federal Residential Lead-Based
Paint Hazard Reduction Act of 1992, 42 U.S.C. 4851 et seq., as such act
existed on October 1, 2003; and (j) methyl tertiary butyl ether testing, to be
conducted randomly at terminals within the state for up to two years ending
June 30, 2003. The amount expended on the testing shall not exceed forty
thousand dollars. The testing shall be conducted by the Department of
Agriculture. The department may enter into contractual arrangements for such
purpose. The results of the tests shall be made available to the Department
of Environmental Quality.

(3) Transfers may be made from the Petroleum Release Remedial Action
Cash Fund to the General Fund at the direction of the Legislature. Transfers
may be made from the Petroleum Release Remedial Action Cash Fund to the Water
Policy Task Force Cash Fund at the direction of the Legislature. The State _________
Treasurer shall transfer one million five hundred thousand dollars from the ______________________________________________________________________________
Petroleum Release Remedial Action Cash Fund to the Ethanol Production ______________________________________________________________________________
Incentive Cash Fund on July 1 of each of the following years: 2004 through ______________________________________________________________________________

 2011. _____
(4) Any money in the Petroleum Release Remedial Action Cash Fund
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available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds

 Investment Act.
Sec. 10. Section 77-4103, Reissue Revised Statutes of Nebraska, is

amended to read:
77-4103. For purposes of the Employment and Investment Growth Act,

unless the context otherwise requires:
(1) Any term shall have the same meaning as used in Chapter 77,

 article 27;
(2) Base year shall mean the year immediately preceding the year

during which the application was submitted;
(3) Base-year employee shall mean any individual who was employed in

Nebraska and subject to the Nebraska income tax on compensation received from
the taxpayer or its predecessors during the base year and who is employed at

 the project;
(4) Compensation shall mean the wages and other payments subject to

withholding for federal income tax purposes;
(5) Entitlement period shall mean the year during which the required

increases in employment and investment were met or exceeded, and the next six
 years;

(6) Equivalent employees shall mean the number of employees computed
by dividing the total hours paid in a year by the product of forty times the
number of weeks in a year;

(7) Investment shall mean the value of qualified property
incorporated into or used at the project. For qualified property owned by the
taxpayer, the value shall be the original cost of the property. For qualified
property rented by the taxpayer, the average net annual rent shall be
multiplied by the number of years of the lease for which the taxpayer was
originally bound, not to exceed ten years or the end of the third year after
the entitlement period, whichever is earlier. The rental of land included in
and incidental to the leasing of a building shall not be excluded from the

 computation;
(8) Motor vehicle shall mean any motor vehicle, trailer, or

semitrailer as defined in section 60-301 and subject to licensing for
operation on the highways;

(9) Nebraska employee shall mean an individual who is either a
resident or partial-year resident of Nebraska;

(10) Number of new employees shall mean the excess of the number of
equivalent employees employed at the project during a year over the number of
equivalent employees during the base year;

(11) Qualified business shall mean any business engaged in the
activities listed in subdivisions (b)(i) through (v) of this subdivision or in
the storage, warehousing, distribution, transportation, or sale of tangible
personal property. Qualified business shall not include any business activity
in which eighty percent or more of the total sales are sales to the ultimate
consumer of food prepared for immediate consumption or are sales to the
ultimate consumer of tangible personal property which is not (a) assembled,
fabricated, manufactured, or processed by the taxpayer or (b) used by the
purchaser in any of the following activities:

(i) The conducting of research, development, or testing for
scientific, agricultural, animal husbandry, food product, or industrial

 purposes;
(ii) The performance of data processing, telecommunication,

insurance, or financial services. Financial services for purposes of this
subdivision shall only include financial services provided by any financial
institution subject to tax under Chapter 77, article 38, or any person or
entity licensed by the Department of Banking and Finance or the Securities and

 Exchange Commission;
(iii) The assembly, fabrication, manufacture, or processing of

tangible personal property;
(iv) The administrative management of any activities, including

headquarter facilities relating to such activities; or
(v) Any combination of the activities listed in this subdivision;
(12) Qualified employee leasing company shall mean a company which

places all employees of a client-lessee on its payroll and leases such
employees to the client-lessee on an ongoing basis for a fee and, by written
agreement between the employee leasing company and a client-lessee, grants to
the client-lessee input into the hiring and firing of the employees leased to

 the client-lessee;
(13) Qualified property shall mean any tangible property of a type

subject to depreciation, amortization, or other recovery under the Internal
Revenue Code of 1986, or the components of such property, that will be located
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and used at the project. Qualified property shall not include (a) aircraft,
barges, motor vehicles, railroad rolling stock, or watercraft or (b) property
that is rented by the taxpayer qualifying under the Employment and Investment
Growth Act to another person;

(14) Related persons shall mean any corporations, partnerships,
limited liability companies, or joint ventures which are or would otherwise be
members of the same unitary group, if incorporated, or any persons who are
considered to be related persons under either section 267(b) and (c) or
section 707(b) of the Internal Revenue Code of 1986;

(15) Taxpayer shall mean any person subject to the sales and use
taxes and either an income tax imposed by the Nebraska Revenue Act of 1967 or
a franchise tax under sections 77-3801 to 77-3807, any corporation,
partnership, limited liability company, or joint venture that is or would
otherwise be a member of the same unitary group, if incorporated, which is, or
whose partners, members, or owners representing an ownership interest of at ___________________________________________
least ninety percent of such entity are, subject to such taxes, and any other ____________________________________
partnership, limited liability company, S corporation, or joint venture when
the partners, shareholders, or members representing an ownership interest of _____________________________________
at least ninety percent of such entity are subject to such taxes; and ______________________________________

(16) Year shall mean the taxable year of the taxpayer.
The changes made in this section by Laws 1997, LB 264, apply to

investments made or employment on or after January 1, 1997, and for all
agreements in effect on or after January 1, 1997.

Sec. 11. Sections 1, 4, and 12 of this act become operative on
January 1, 2005. The other sections of this act become operative on their

 effective date.
Sec. 12. Original sections 66-489 and 66-726, Reissue Revised

Statutes of Nebraska, as amended by sections 12 and 51, respectively,
Legislative Bill 983, Ninety-eighth Legislature, Second Session, 2004, are

 repealed.
Sec. 13. Original sections 66-4,124, 66-4,134, 66-1344, 66-1344.01,

66-1345, 66-1345.01, 66-1519, and 77-4103, Reissue Revised Statutes of
Nebraska, are repealed.

Sec. 14. Since an emergency exists, this act takes effect when
passed and approved according to law.
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