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these i s s ues .

afoul of potentially a constitutional issue. And, f r an k l y , I
don' t k n ow. I think we all would be illuminated by the Attorney
General's opinions on that subject. T here ar e a c o u p l e o f
competing values at play. Number o n e, t h e cou r t s h ave a
tendency to defer making any decision until such times as there
is an exhaustion of administrative remedy. S enator Kr i st en s e n ,
I think, would support that notion. The cou r t s w i l l exe r ci se
themselves very great restraint to see to it that administrative
procedures which are there for the resolution of conflict have
run. The y, t he mselves , will choose not to act until those have
run, and that is a very commonly accepted duty. If there i s a
mechanism, whether it is a recommendation or whether it isa
decis i on , a ct u a l l y t h e cou r t s I t h i nk wi l l d o wh a t e v e r w i l l ge t
to the same result. They ar e l i ke l y n ot t o i nt e r ve n e u n t i l
whatever arbitration system w e ha ve ac t s . Secondly , t h e
alternative mechanisms for decision-making in this case will
probably have the same difficulty as what you described. They
are arbitration m et hods, whether it is a Governor ' s
representative, whether it is a mutually chosen third party.
That i s , wh at , an Administrative Procedures Act d e ci si on ,
although it is not from an administrative agency. It is from a
decision of arbitration. I think our analysis should be this,
go forward with the Attorney General's letter, let's s ee what h e
says. But the results achieved by this amendment duplicate the
restraint that is showed by district court in exactly this kind
of. setting anyway. They have a t e n d e ncy to wait until these
kinds of bodies act,and the existence of these bodies a re f o r
the purpose of getting both parties to say, I ca n l i ve wi t h t h a t
result and not go to court. The u l t i m a t e d ec i s i on I t h i nk wil l
be i n d i st r i ct cou r t , i t i s t r ue . You raised a fair question as
to whether this constitutes a decision. Perhaps there isa
constitutional conflict between raising this recommendation to
the level of a decision for the purposes of the Administrative
Procedures Act. I would say that is a point well taken and the
Attorney General should continue to opine and b e q u e r i e d o n t he
point. But as to the ultimate result of the process, I think it
is exactly what a court is likely to choose to do, and t h at i s
to wait for a ny i nformal o r f o r ma l administrative form of
recommendation so the court's time is not spent in d ecid i n g

SENATOR LABEDZ: Senator Warner, before you go on, the call is

SENATOR WARNER: Mr. President, Madam President, what I wi sh t o

raised .
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