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SENATOR WARNER: | apol ogize for using this procedure inorder
to clarify sonme issues on Senator Landis's presentation which
woul d like to ask hima couple of questions, if | could.

SENATOR LABEDZ: Senator Landis.

SENATOR WARNER: You indicated in your coments, if | understood
themcorrectly, that if either party was in disagreement with
the final decision, final adninistrative action py the public
counsel, then tha" under the Adm nistrative Proceddres Act would

go to trial and it would be on therecord. |s that the record
that is established by the two disagreeing parties that had i4e
public counsel'?

SENATOR LANDIS: Ny recollection is that fromthe Adm nistrative
Procedures Act, you have a right to go to district court, gpdif

the court perceives that it isan adm nistrative agency bel ow
that is making the decision, that the decision is based, in ;..
first case, as t o whether the deci sion w as arbitrary and
capricious, and in the second level, the analysis is whethei o
not the decision is justified on the basis of the record before
t he deci si onnaker .

SENATOR WARNER: As | recall the statute that Senat or Schmit

i ndi cated establishment of a public counsel, it seens to ne that

SpeC|f|Ca||y prOhl bItS hi s. ..it certai nly limts his actions as
to what can be called into court. Specifically, | believe, he
cannot be or she cannot be subpoenaed and xi seens to nme their
records can not be. Secondly, | pelieve also that the public
counsel, and this is the constitutional issue, iphe body has been
led to believe, 1 believe that that office can make a final

decision. In fact the words say, it ghall be considered the

final adm nistrative action, and I, again, believe there is 4
substantive constitutional issue that making g public counsel
almost judicial in nature, or at | east executive in nature,
neither of which role they have, and the nost they could 4o s
meke a reconmendation that would still be nonbinding. \yould any

of those things | had said. | guess | would ask you to conment

because your original presentation appeared to me ", gjye the
i nplication, at |east, that all things | have said would not be
correct or accurate.

SENATOR LANDIS: You raise an interesting issue and that s
whether — or not this is, in fact, a decision, thereby running
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