Jlarch 21, 1989 LB 77

Warner.

SENATOR NcFARLAND: Thank you, Nr. President. This bill does
rai se several concerns with ne and it has to do with 4 general
policy of whether we should defer to the Attorney General' s
of fi ce deci sions about indemifying particular individuals hen
those individuals may beheld individually responsible for tWelr
actions in depriving some person of their constitutional rights
or statutory rights, or what have you. The question that occurs
to me that...is that if the court nmakes a determi nation that not
only the state should be held liable for +{he actions of t hat
particular enployee during the course and scope of his or her
enpl oyment but al so makes a determi nation that that individual
employee shouldbe held individually accountable and liable for
their actions as well, why we shoul d necessarily always defer to
the Attorney General's office in making a determnation to
indemmi fy that enployee, in effect, that enpl oyee does not have
to pay those damages. It seems to nme one of the purposes that
we place in these kind of discrimnation |laws or constitutional
rights laws is that you want to hold persons . individuall y
responsible for their own actions so that that WI|P serve as-"a
deterrent to these individuals fromgoi ng beyond the linitations
cf their enploynent and discrimnating or violating the rights
of other individuals. And these rights, we often hear themin
the context of inmates but | can tell you that there are a gqt
nunber of |awsuits where the rights that are being viol ated not
only are just...are other enployees and other people +that are
citizens of our state as well. The question that occurs to nme
is certain people are found individually responsible, they paye
a process right now whereby they can come pefore the
Legi sl ature, as has been done in the npost recent cases, gnd ask
the Legi slature for indemnification and then it is the
Legi sl ature's responsibility and the Labor Commi ttee's
responsibility to decide whether their individual damages shoul d
be indemnified. Wth this bill, the problem | seeis that we
del egate that responsibility to the Attorney General's office.
Once the Attorney General's office nmakes that determ nation,
then they have this fund available to indemify enployees and
the Legislature doesn't get to reyiew that process in any way.

And that, to me, seens to be counterproductive pecause it in
effect, eviscerates the deterrence effect that courts have in
| evying individual liability upon particular state enpl oyees for

their own actions. The second thing that bothers me about it is
that there are sonetines inherent conflicts of interest 5 (pe
Attorney General's office representing the state and at the ggme
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