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Warner.

SENATOR NcFARLAND: Th ank yo u , Nr . P re si d e n t . This bill does
raise several concerns with me and it has to do with a g e n e r a l
policy of whether we should defer to the Attorney General' s
office decisions about indemnifying particular individuals when
t hose i n d i v i d u a l s may be h e l d i n d iv i d u a l l y r es p ons i b l e f or t hei r
actions in depriving some person of their constitutional rights
or statutory rights, or what have you. The question that occurs
to me that...is that if the court makes a determination that not
only t h e s t a t e s h oul d b e h e l d l i ab l e f o r the actions of t h at
particular employee during t he course and s cope o f h i s o r her
employment but also makes a determination that that individual
employee s h o uld b e h e l d i n d i v i d u a l l y a c c ountabl e and l i a b l e f or
their actions as well, why we should necessarily always defer to
the Attorney General's office in making a de termination to
indemnify that employee, in effect, that employee does not have
to pay those damages. It seems to me one of the purposes that
we place in these kind of discrimination laws or constitutional
rights laws is that you w ant t o ho l d pe r son s i ndi v i d u a l l y
responsible for their own actions so that that will serve as a
deterrent to these individuals from going beyond the limitations
cf their employment and discriminating or violating t he r i gh t s
of other individuals. And these rights, we often hear them in
the context of inmates but I can tell you that there are a vast
number of lawsuits where the rights that are being violated not
only are just...are other employees and other people t ha t ar e
citizens of our state as well. The question that occurs to me
i s ce r t a i n p e op l e a r e f o und i n d i v i d u a l l y r es p ons i b l e , t he y have
a proc es s r i ght now w hereby t hey c an com e b efor e t h e
Legislature, as has been done in the most recent cases, a nd a s k
t he Legi sl at u r e f or i n dem n i f i c at i on and then it is the
Legislature's responsibility and th e Lab o r Com mittee's
responsibility to decide whether their individual damages should
b e i nd emni f i e d . Wi t h t hi s b i l l , t h e p r ob l e m I s e e i s t ha t we
delegate that responsibility to the Attorney General's office.
Once the Attorney General's office makes that determination,
then they have this fund available to indemnify employees and
the Legislature doesn't get to review that process in any way.
And that, to me, seems to be counterproductive b ecause i t , i n
effect, eviscerates the deterrence effect that courts have in
levying individual liability upon particular state employees for
their own actions. The second thing that bothers me about it is
that there are sometimes inherent conflicts of interest o f t h e
Attorney General's office representing the state and at the same

2509 '


