February 2, 1989 LB 48

intent of what LB 48 was going to do. One of the things that
happened is that if we passed LB 48,we'd set up a relatively
hypocritical situation, if not |udicrous situation, where |
could have a can of chewi ng tobacco in ny back pocket and |
woul d not be able to give it to any of you here because that
woul d be a free sanple, but if | had a cigar | could go ahead
and do that. If | had sonme cigarettes | could go ahead and give
you a free sanple of that. That would be no problem but we're
just doing it on smokel ess tobacco and we'e sayi ng t hat not
only are we going to set up this ridicul ous situation, but we'

al so saying that we' re doing sonething to stop cancer wher. |t
doesn't change any of the statutes. It won't stop anybody from
chewing and it won't change anything that society has at this
point. All the other things kind of got m xed up. It also sets
up a kind of ludicrous situation where under certain
c rcunstances the nost regulated jndustry in our state, the
al cohol industry, they can, in fact, still give sarrpl es out
under certain circunstances and yet we're not going o attack
that one, we' re going to specialize this thing here. |'dq also
like to point out to the body, and, again, if | could have
partial attention, a | ot of things were stated a few days ago
about an AG Opinion on the constitutionality of {phe pill | ast
year and, consequently, LB 48 of which there has not been an AG
Opinion made on 48. | did a little research last night and |'d
like to assure "Cap" Dierks that | did the research because |
wanted to know. There are three questions that ywere asked in
the AQ Opinion by Senator Nelsonone year ago on LB 861. The

questions were relatively proad, asking i f it
unconstitutional . They tal ked about the commerce clause whi ch
is kind of a joke in law school, if anybody knows that
everything i trying to be covered under the commerce cl ause.
They talked ab ut the First Apendnent which is a legitimate
gquestion and they talked about Article Ill, Section 18 of the

Nebraska Constitution. And there was an AG Opi nion based n
those limted and narrow questions saying that they didn't thi nq<

there was any problem. However, | think the body should know on
record is that the request was not anaccurate request. A
proper and accurate AGO request re constitutionality should have
been requested, we should have requested a complete
constitutional anal ysis under both federal and state
constitutions. Although there may be plausible arguments 55 g
why LB 861 or LB 48 today might violate the First Amendnent or

Articl e |11, Secti on 1_8, and even though a host of | aws have
been hel d unconstituti onal under the broad face of the commerce
cl ause, It I's simply not an accurate analysis of
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