
LB 273 LB 2I3

LEGISTATIVE BILL 2T3

Approved by the Governor May 25, 1989

Introduced by Landis, 46

AN ACT relating to the Admini.strative Procedure Act, to
amend section 84-918, Reissue Revised Statutes
of Nebraska, 1943, and section A4-9L7, Revised
Statutes Supplement, 1988; to change
provisions relating to the standard of review
of agency decisions as prescribed; to provide
an operative date; to repeal the original
sections; and to declare an eme

Be j.t enacted by the people of the State
rgency.
of Nebraska,

Sectj-on 1. That section A4-917, Revised
Statutes SuppLement, 1988, be amended to read as
follows:

A4-917- (1) Any person aggrieved by a final
deci.sion in a contested case, whether such decision is
affirmative or negative in form, shalI be entitled to
judicial review under the Adminj.strative Procedure Act.
Nothing in this secti.on shall be deemed to prevent
resort to other means of review, redress, or relief
provided by law-

(21 (al Proceedings for review shall be
instituted by filinq a petition in the district court of
the county where the action is taken within thirty days
after the service of the final decision by the agency.
AIl partj.es of record shall be made parties to the
proceedings for review. If an agency's only role in a
contested case is to act as a neutral factfindj-ng body,
the agency shall not be a party of record. In alL other
cases, the agency shall be a party of record. Summons
shall be served wj.thin thirty days of the filing of the
petition in the manner provided for service of a summons
in a civil action. If the agency whose decision is
appealed from is not a party of record, the petitloner
shall serve a copy of the petitj.on and a request for
preparation of the official record upon the agency
wi.thin thirty days of the filing of the petition. The
court, j.n its discretion, may permit other interested
persons to intervene.

(b) A petition for review shall set forth: (i)
The name and mailing address of the petitioner, (ii) the
name and mailing address of the agency whose action is
at issue,' (iii) ldentj.fj.cation of the final decision at
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issue together with a duplicate copy of the final
decision; (iv) identification of the partj.es in the
contested case that led to the final deci.sion,' (v) facts
to demonstrate proper venuei (vi) the petitionerrs
reasons for believing that relief should be granted; and
(vj"i) a request for relief, specifying the type and
extent of the relief requested-

(3) The fi"Iing of the petition or the service
of summons upon such agency shall not stay enforcement
of a decision- fhe agency may order a stay- The court
may order a stay after notice of the application
therefor to such agency and to all parties of record-
If the agency has found that its action on an
application for stay or other temporary remedies is
justified to protect against a substantial threat to the
public health, safety, or welfare, the court may not
grant relief unless the court finds that: (a) The
applicant j.s likel-y to prevai.I when'the court finally
disposes of the matter; (b) withorrt relief, the
applicant will suffer irreparable injuries; (c) the
grant of reLief to the applicant will not substantially
harm other parties to the proceedings; and (d) the
threat to the public health, safety, or welfare relied
on by the agency j.s not suffici.ently serj.ous to justify
the agencyrs action in the circumstances- The court may
require the party requesting such stay to give bond in
such amount and conditioned as the court may direct.

(4) within thirty days after service of the
petition or rrithin such further time as the court for
good cause shown may allow, the agency shall prepare and
transmit to the court a certifi.ed copy of the official
record of the proceedings had before the agency. Such
official record shall inclrrde: (a) Notice of all
proceedings; (b) any pleadings, motions, reqrrests,
preliminary or intermediate rulings and orders, and aHy
simi.Iar correspondence to or from the agency pertaining
to the contested case,- (c) tl)e transcribed record of the
hearing before the agency- including all exhibj.ts and
evidence introduced during strch heari.ng, a statement of
matters official.Iy noticed by the agency during the
proceedj,ng, and alI proffers of proof and objectious and
rulings thereon; and (d) the final order appealed from.
The agency shall charge the petitioner with the
reasonable direct cost or require the petitloner to pay
the cost for preparing the official record for
transmittal to the court in all cases except when the
petitioner is not required to pay a filing fee. The
agency may require palment or bond prior to the
transmittal of the record-
724 _2_



LB 2I3 LB 2L3

(5) (a) When the petition institutincrproceedi.nos for revlew was filed in the district court
before Julv 1- 1989. the The revi.ew shall be conducted
by the court without a jury on the record of the agencys
and review ; Reviev may not be obtained of any issue
that was not raised before the agency unless such issue
involves one of the grounds for reversal or modification
enumerated in sHbseetion subdivisi.on (6) (a) of this
section. When the petition institutino proceedinqs for
review is filed in the distri.ct court on or after Julv
1. 1989, the review shall be conducted by the court
without a iurv de novo on the record of the aqency.

(b) If the court determi,nes that the interest
of justice would be served by the resolutj.on of any
other issue not raised before the agency, the court may
remand the case to the agency for further proceedings-

(6) (a) When the petltion institutino
oroceedinos for review was filed in the di.strict cotrrt
before JuLy 1- 1989. the The court may affirm the
decision of the agency or remand the case for further
proceedi.ngs, or it may reverse or modi.fy the decision if
the substantial- rights of the petitioner may have been
prejudiced becatrse the agency decision is:

(a) ( i ) In violation of constitutional
provi sions;

(b) (j.i) In excess of the statrrtory authority
or jurisdiction of the agency;

fe) (ij.i) Made upon unlawful procedure;
fd) (lv) Affected by other error of law;
fe) (v) Unsupported by competent, material,

and substantial evidence in view of the eDtire record as
made on review; or

(f) (vi) Arbitrary or capriciotrs.
(b) When the petitj-on institutincr proceedinos

for review is filed in the district court on or after
Julv 1. 1989, the court mav affirm. reverse. or modify
the deci.si.ol) of the aqencv or remand the case for
further oroceedinos,

(7) The review provided by this section shall
not be available in any case where other provisions of
Iaw prescribe the method of appeal.

Sec. 2. That section 84-91a, Reissue Revised
Statutes of Nebraska, L943, be amended to read as
foI Iows:

84-918. (1) An aggrieved party may secure a
review of any final itrdqirent of ilrdoment rendered or
final order made bv the district court under the
Administrative Procedure Act by appeal to the Supreme
Court.
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(2) When the petition instltutino proceedinqs
for review was filed in the district court before JuIv
1. 1989- the 6Heh appeal shall be taken j.n the manner
provided by latd for appeals to the supreme court in
civil cases and shall be heard de novo on the record.

(3) when the petition instittttincr oroceedinos
for review is filed in the district cottrt on or after
July 1- 1989- the appeal- shall be taken in the manner
provided bv law for appeals to the Supreme Court i.n
ci-vil cases- The iudoment rendered or final order made

the record.
sec- 3- This act shall become operative on

JuIy 1, 1949.
Sec- 4- That original section a4-918, Reissue

Revised Statutes of Nebraska, 1943, and section A4-9L7,
Revi-sed Statutes Supplement, 1988, are repealed-

Sec. 5- Since an emergency exists, thj.s act
shall be in full force and take effect, from and after
its passage and approval, according to law.
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