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LEGISLATIVE BILL 1O39

Approved by the Governor Ylarch 27, L984

Introduced by Banking, Commerce & Insurance Comlttee,
Decamp, 40, Chairpersoni Remmers, 1;
Labedz. 5; Beyer, 3; Schmi.t, 23

AN ACT relating to banking and finance; to provide powers
and duties for the Director of Banking and
Einance in regard to violati.ons of certaj-n
provisions; to provide proceduresi to Rrovide
for notice and hearing; to provide for appeals;
to provide duties for the Attorney General and
county attorneys; to provide penalties; and to
declare an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1. (1) whenever the Director of Banking
and Einance has reason to believe that a violation of any
provision of chapter 8 or any rule. regnrlation, or order of
the Department of Banki-ng and Einance has occurred, he or
she may cause d vrritten complaint to be served uPon the
alleged violator. The complaint shall sPecify the
statutory provision or rule, regulation, or order alleged
to have been violated and the facts alleged to constitute a
vlolation thereof and shalL order that necessary
corrective action be taken vrithin a reasonable time to be
prescribed in such order. AnY such order shall become
final as to any person named therein unless such person
requests, in writing, a hearing before the director no
Iater than ten days after the date such order is served. In
Ileu of such order, the director may require that the
alleged violator appear before the director at a tj-me and
place specified in the notice and answer the charge
complained of. The notice shall be delivered to the
alleged violator or violators in accordance vlth
subsection (4) of this section not Iess than ten days
before the tlme set for the hearing.

(2) The director shalI provide an opportunity
for a fair hearing to the alleged violator at the time and
place specified in the notice or any modification thereof.
On the basis of the evidence produced at the hearing, the
director or hearing officer shall make flndlngs of fact and
conclusions of law and enter suctr order as in his or her
opinion will best further the purposes of Chapter 8 and the
ruIes, regulations, and orders of the Department of
Bankj.ng and Einance. written notice of such order shaII be
given to the alleged violator and to any other person who
appeared at the hearing and made written request for notice
of the order. If the hearing is held before any person
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other than the director, such person shall transmit a
record of the hearlng together vrith findings of fact and
concl-usions of Iaw to the director. The director, prior toentering his or her order on the basis of such record,shalI provide opportunity to the parties to submit for hisor her consideration exceptions to the findings or
conclusj.ons and supporting reasons for such exceptions,
The order of the director shall become final and binding onall parties unLess appealed to the district court of
Lancaster County as provided in section 2 of this act.(3) Whenever the director finds that an
emergency exists requiring immediate action to protect thesafety and soundness of the j.nstltutions under the
supervj.sion and control of the Department of Bankinq andElnance, the director may, without notice or hearing,issue an order reciting the existence of an emergencrequiring that such action be taken as the director ,

:y
de

and
ems

necessary to meet the emergency. Notwithstanding the
provisions of subsectj,on (2) of this section, the order
shall be effective immediately. Any person to whom such
order is directed shall comply therewith lmmediately, but
on application to the director stralI be afforded a heari-ng
as soon as possible and not later than ten days after such
application by the affected person. On the basis of the
hearing, the director shall contj-nue the order in effect,
revoke it, or modify it. This subsection shall not apply
to a determination of necessary acqulsition made by the
Department of Banking and Finance pursuant to sections
A-1506 to 8-1510.

(4) Except as otherwise expressly provided, any
notice. order, or other instrument issued by or under
authority of the director shall be served on any person
affected thereby either personally or by certified mail,
return receipt requested. Proof of service shaII be filed
in the office of the director.

Every certificate or affidavit of service made
and filed as provj.ded in this subsection shall be prima
facie evidence of the facts therein stated and a certified
copy thereof shall have the same force and effect as the
original .

(5) The hearj.ng provided for in this section may
be conducted by the director, or by any member of the
department acting in his or her behalf. or the director may
designate hearing officers $rho shal-L have the power and
authority to conduct such hearings in the name of the
director at any time and place. A verbatim record of the
proceedings of suchr hearings shaII be taken and filed with
the director, together with findings of fact and
conclusi.ons of law made by the director or hearing offj.cer.
The director may subpoena witnesses, and any vritness lrho is
subpoenaed shall receive the same fees as in civi.l actions
in the district court and mileage as provided in section
84-306.03 for state employees. In case of contumacy or
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refusal to obey a notice of hearing or subpoena issued
under the provisions of this section, the distrlct court of
Lancaster County shall have jurisdiction, upon application
of the director, to issue an order requiring such person to
appear and testify or produce evidence as the case may
reguire. Eailure to obey suctr order of the court may be
punished by such court as contempt tl..ereof.

If requested to do so by any party concerned with
such hearing, the fuII stenographic notes, or tapes of an
electronic transcribing device, of the testimony presented
at such hearing shall be taken and filed. Itre stenographer
shall, upon the payment of the stenograPherrs fee allowed
by the court, furnish a certified transcript of a1l or any
part of the stenograptrer's rtotes to any party to the action
requiring and requesting such notes.

Sec. 2. Any person aggrieved by a final order of
the Director of Banking and Finance made Pursuant to
sectj.on 1 of this act may obtain a review of ttre order in
the district court of Lancaster county by filinq in such
court, within thirty days after the entry of ttre order, a
$rritten petition praying that the order be nodified or set
aside in whole or in Part. A copy of the Petition sha1l be
forthwith served upon the director. UPon receiPt of the
petition, the director shalI certify and file in such court
a copy of the filing, all- exhi-bits, and the order. 9lhen the
fi.ling, exhj-bi.ts, and order trave been filed, the court
strall have exclusive jurisdiction to affim, modify,
enforce, or set aside the order, in rrhole or in part- The
matter shall be tried de novo in the district court- The
commencement of proceedings under this section shalI not,
unless speclfically ordered by the court, operate as a stay
of the director's order.

Sec. 3- Wtrenever it shalI aPPear to the Director
of Banking and Finance that any Person has engaged or is
about to engage in any act or Practice constituting a
violation of any provision of chaPter 8, he or she rnay
bring an action in the narne of the director and the
Department of Banking and Einance in any court of comPetent
jurisdiction to enjoin any such acts or practices and to
enforce compliance with the provisions of Chapter 8. Upon
a proper showing, a Permanent or temPorary injunction,
restraj.ning order, or wrlt of mandamus shalI be granted and
a receiver or conservator may be appointed for the
defendant's assets. Tlxe director shall not be required to
post a bond.

Sec. 4. The Director of Banking and Einance nay
refer such evidence as may be available concerning
vj-olations of the Nebraska Criminal Code or of any rule,
regulation, or order under Chapter I to the Attorney
General or ttre ProPer county attorney. It shall be the
duty of each county attorney or the Attorney General to
whom ttre director rePorts a violati-on to cause appropriate
proceedj,ngs to be instituted r.rithout de1ay.

t258 -3-



LB 1039 LB 1039

Sec. 5. Any person who vj.olates any of theprovisions of a final order issued by the Director ofBanking and Einance shatl be Iiable to any person or entlty
v/ho suffers damage proxlmately caused by such violation.
Any person v,rho knowingly violates any final order j.ssued bythe Director of Banking and Einance pursuant to section 1of this act shall be qnrilty of a Class I misdemeanor.Sec. 6. An officer, director, agent, oremployee of a bank, trust company, buj.Iding and Ioanassociation, industrial Ioan and investment company,cooperati.ve credit union, credit union, or other similirentity which is licensed, regrulated, or examined by theDepartment of Banking and Einance $rho wiIlfulIy misappliesany of the money, funds, or credits of any such entlty orany money, funds, assets, or securities entrusted to thecare or custody of such entj.ty or the custody or care of anysuch officer, director, agent, or employee shalL be guiltiof a CIass IV felony.

Sec. .7. Since an emergency exists, this actshalI be in fuII force and take effect, from and after itspassage and approval, according,to Iaw.
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