
April 28, 1981 LB 213

r e a l l y  in  a b e t t e r  p o s i t io n  to  b a la n c e  th e  i n t e r e s t s  o f  
s o c ie t y  a g a in s t  the i n t e r e s t s  o f  th e  i n d i v i d u a l  who h as 
com m ittee a c r i m i n a l  a c t  and whose d i s p o s i t i o n  i s  b e in g  
c o n s id e r e d .  O fte n  when th e  d e c is io n s  a re  made by members 
o f  the m e d ic a l community o r  by m e n ta l h e a lt h  commitment 
b o a rd s  w h ich  have a s one o f  t h e i r  m em bers, a p s y c h i a t r i s t ,  
why i t  has been o u r o b s e r v a t io n  and o u r f e e l i n g  t h a t  th e  
p h y s ic ia n  w i l l  o ft e n t im e s  l e t  h is  p h y s i c i a n - p a t i e n t  r e l a 
t i o n s h ip  i n t e r f e r e  w ith  h i s  ju dgem ent ab o u t v/hat i s  b e s t  
f o r  s o c ie t y  a s a w h o le . The p h y s ic ia n s ,  v/hen m aking th e s e  
d e c i s i o n s , a r e  g o in g  to be t h in k in g  ab o ut w h e th e r th e  p e r 
son i s  a d e q u a te ly  c u re d  to  r e e n t e r  s o c ie t y  and th e y  a re  
n o t g o in g  to  be d i r e c t i n g  t h e i r  th o u g h ts  to  th e  o v e r a l l  
s a f e t y  and th e  o v e r a l l  p r o t e c t io n  o f  s o c ie t y  and I  t h in k  
o u r b a s ic  f e e l i n g  i s  t h a t  th e  c o u r t s  w h ic h , p a r t i c u l a r l y  
when s i t t i n g  as c r im in a l  c o u r t s  on a day to  day b a s i s ,  
have to  make th e s e  o v e r a l l  b a la n c in g  ju d g m e n ta l d e c is io n s  
ab o ut what i s  b e s t  f o r  s o c ie t y  i n  r e l a t i o n  to  what i s  b e s t  
f o r  th e  i n d i v i d u a l .  Now the seco nd m a jo r s te p  t h a t  LB 213 
d o e s , in  a d d it io n  to  s h i f t i n g  j u r i s d i c t i o n  to  th e  c o u r t s ,  
i s  th a t  i t  r e w r it e s  th e  s ta n d a rd  by w h ich  i t  i s  d e te rm in e d  
w h e th e r to  h o ld  somebody f o l lo w in g  a v e r d i c t  o f  n o t re s p o n 
s i b l e  by re a s o n  o f  i n s a n i t y .  Now S e n a to r  N ic h o l made men
t io n  o f  t h i s  s ta n d a rd  and what we do in  t h i s  b i l l  i s  we 
p ro m u lg a te  a new s ta n d a rd  w h ich  i s  d i f f e r e n t  and l e s s  e x 
p l i c i t  th a n  th e  s ta n d a rd  t h a t  a p p l i e s  to  p e o p le  who a re  to  
be c i v i l l y  com m itted a g a in s t  t h e i r  w i l l .  And t h a t  s t a n 
d a rd  i s  foun d i n  th e  com m ittee amendments t h a t  we j u s t  
ad o pted  and th e  s ta n d a rd  i s  w h e th e r th e  p e rs o n  i s  d a n g e r
ous to  h im s e lf ,  h e r s e l f  o r  o t h e r s  by re a s o n  o f  m e n tal 
i l l n e s s  o r  d e f e c t  o r  w i l l  be so d a n g e ro u s i n  th e  re a s o n 
a b le  f u t u r e .  Now th e  s ta n d a rd  c u r r e n t ly  em ployed by th e  
m e n tal h e a lt h  commitment b o a rd s  i n  d e t e rm in in g  w h e th e r to  
h o ld  p e o p le  and how lo n g  to  h o ld  them , c o n t a in s  more p r o 
t e c t io n s  th a n  we t h in k  a re  a p p r o p r ia t e  f o r  p e rs o n s  who have 
been found to  h ave com m itted a s e r io u s  c r i m i n a l  a c t  b u t th e n  
a c q u it t e d  b e c a u se  th e y  do not have th e  r e q u i s i t e  m e n ta l c a p 
a c i t y .  Now th e  s ta n d a rd  c u r r e n t ly  i n  e f f e c t  i s  found i n  
S e c t io n  8 3 -1 0 0 9  o f  th e  N e b raska s t a t u t e s  w h ich  many o f  you 
have a t  y o u r d e s k s .  You may w is h  to  have r e f e r e n c e  to  t h a t  
s ta n d a rd  and I  t h in k  i f  you re a d  t h a t  s ta n d a rd  c a r e f u l l y  
you w i l l  see t h a t  i t  h as a number o f  r e s t r i c t i o n s  w h ic h  a re  
a p p r o p r ia t e  when a p p lie d  to  p e rs o n s  who a re  s u b je c t  to  c i v i l  
commitment w ith o u t  h a v in g  com m itted a c r im in a l  o f f e n s e  b u t 
w h ich  we f e e l  a re  n e it h e r  a p p r o p r ia t e  n o r c o n s t i t u t i o n a l l y  
r e q u ir e d  when you a re  d e a lin g  w ith  p e rs o n s  who have com m itted 
a c r im in a l  o f f e n s e  bu t th e n  a re  s u b s e q u e n t ly  a c q u it t e d  by 
re a s o n  o f  i n s a n i t y .  That c i v i l  commitment s ta n d a rd  f o r  i n 
s t a n c e ,  r e q u i r e s  th a t  f o r  somebody to  be h e ld  he p r e s e n t  a 
s u b s t a n t i a l  r i s k  o f  s e r io u s  harm to  a n o t h e r  p e rs o n  o r  p e r 
so n s w it h in  th e  n e a r f u t u r e  a s m a n ife s te d  by e v id e n c e  o f
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