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ENVIRONMENTAL PROTECTION

CHAPTER 81
STATE ADMINISTRATIVE DEPARTMENTS

ARTICLE 15
ENVIRONMENTAL PROTECTION

Cross References

Cans with disposable tab or grip, sale prohibited, see section 28-1479.

Environmental audits, see sections 25-21,254 to 25-21,264.

Garbage and solid waste disposal facilities, construction and operation, see sections 14-102, 15-268.01 et seq., 19-2101 to 19-2111,
and 23-379 to 23-381.

Integrated Solid Waste Management Act, see section 13-2001.

Livestock Waste Management Act, see section 54-2416.

Natural resources districts, powers, see Chapter 2, article 32.

Nebraska Ground Water Management and Protection Act, see section 46-701.

Pesticide Act, see section 2-2622.

Petroleum Release Remedial Action Act, see section 66-1501.

Radiation Control Act, see section 71-3519.

Solid waste disposal areas and facilities, siting approval from city, village, or county, see sections 13-1701 to 13-1714.

(a) ENVIRONMENTAL PROTECTION ACT

Section

81-1501. Department; declaration of legislative purpose.

81-1502. Terms, defined.

81-1503. Environmental Quality Council; membership; appointment;
compensation; Director of Environmental Quality; appointment; oath;
duties.

81-1504. Department; powers; duties.

81-1504.01. Department of Environmental Quality; reports required; contents.

81-1504.02. Department; establish telephone line.

81-1504.03. Grants or loans; restrictions.

81-1505. Council; rules and regulations; standards of air, land, and water quality!

81-1505.01. Department of Environmental Quality Cash Fund; created; use;
investment.

81-1505.02. Mineral exploration holes; rules and regulations.

81-1505.03. Small Business Compliance Advisory Panel; created; members; duties;
expenses.

81-1505.04. Annual emission fee; payment; amount; adjustment; allocation of costs;

department; duties; report.

81-1505.05. Clean Air Title V Cash Fund; created; use; investment.

81-1505.06. Air quality construction permit; fees; Air Quality Permit Cash Fund;
created; use; investment.

81-1506. Unlawful acts.

81-1507. Director; violations; hearings; orders.

81-1508. Violations of Environmental Protection Act, Integrated Solid Waste
Management Act, or Livestock Waste Management Act; civil penalties;
injunctions.

81-1508.01. Violations of Environmental Protection Act, Integrated Solid Waste
Management Act, or Livestock Waste Management Act; criminal

penalties.

81-1508.02. Unlawful acts; civil penalty.

81-1509. Appeal; procedure.

81-1510. Director; voluntary compliance; records.

81-1511. Department; inspections; search warrants.

81-1512. Department; emergency powers.

81-1513. Variances from rules or regulations; notice; conditions for granting;
appeal.

81-1514. Land resources; public policy.

81-1515. Repealed. Laws 1972, LB 1435, § 16.

81-1516. Refuse, garbage, and rubbish; disposal; conditions.

81-1517. Repealed. Laws 1992, LB 1257, § 105.

81-1518. Repealed. Laws 1992, LB 1257, § 105.

81-1519. Repealed. Laws 1992, LB 1257, § 105.
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Section
81-1520.
81-1521.
81-1521.01.
81-1521.02.
81-1521.03.
81-1521.04.
81-1521.05.
81-1521.06.
81-1521.07.
81-1521.08.
81-1521.09.

81-1521.10.
81-1521.11.

81-1521.12.
81-1521.13.
81-1521.14.
81-1521.15.

81-1521.16.
81-1521.17.

81-1521.18.
81-1521.19.

81-1521.20.
81-1521.21.
81-1521.22.
81-1521.23.

81-1522.
81-1523.
81-1524.
81-1525.
81-1526.
81-1527.
81-1528.
81-1528.01.
81-1529.
81-1530.
81-1531.
81-1531.01.
81-1531.02.

81-1532.
81-1533.

81-1534.
81-1535.
81-1536.
81-1537.
81-1538.
81-1539.
81-1540.

Reissue 2014

STATE ADMINISTRATIVE DEPARTMENTS

Repealed. Laws 1992, LB 1257, § 105.

Repealed. Laws 1974, LB 1029, § 10.

Transferred to section 81-1521.15.

Transferred to section 81-1521.17.

Transferred to section 81-1521.20.

Transferred to section 81-1521.21.

Transferred to section 81-1521.22.

Transferred to section 81-1521.23.

Repealed. Laws 1987, LB 152, § 12.

Hazardous waste; terms, defined.

Hazardous waste; commercial hazardous waste management facility;
notice of intent to apply for permit; fee; site review committee;
director; appoint designee.

Hazardous waste; site review committee; membership.

Hazardous waste; site review committee; meetings; officers; professional
facilitator.

Hazardous waste; department; provide staff; applicant; pay expenses.

Hazardous waste; site review committee; consider factors; enumerated.

Hazardous waste; site review committee; issue report; contents.

Commercial hazardous waste management facility; application for
permit.

Commercial hazardous waste management facility; application; hearing
by local governing body.

Commercial hazardous waste management facility; notice of hearing;
decision by local governing body.

Commercial hazardous waste management facility; appeal of decision.

Commercial hazardous waste management facility; approval; director;
duties.

Commercial hazardous waste management facility; publication of
notice; additional hearing; permit; issuance; conditions.

Commercial hazardous waste management facility; permittee; financial
responsibility and insurance.

Commercial hazardous waste management facility permit; expiration;
renewal.

Commercial hazardous waste management facility permit; revocation;
when.

Repealed. Laws 1992, LB 1257, § 105.

Accumulation of junk; unlawful.

Accumulation of junk; investigation; removal; notice.

Accumulation of junk; failure to remove; violation; penalty.

Rules and regulations; provisions applicable; exceptions.

Records and information; confidential use.

Act; political subdivision exempt; when; council; rules and regulations.

Repealed. Laws 1986, LB 491, § 40.

Act, how construed.

Repealed. Laws 1987, LB 152, § 12.

Repealed. Laws 1974, LB 1029, § 10.

Act, how construed.

Uranium mining; department; regulatory duties; prohibited methods;
enforcement.

Act, how cited.

Repealed. Laws 2000, LB 1234, § 24.

(b) LITTER REDUCTION AND RECYCLING ACT

Act, how cited.

Legislative declaration; litter and recycling program.
Definitions, where found.

Department, defined.

Council, defined.

Fund, defined.

Director, defined.



ENVIRONMENTAL PROTECTION

Section

81-1541. Litter, defined.

81-1542. Manufacturer, defined.
81-1543. Person, defined.

81-1544. Public place, defined.
81-1545. Recycling, defined.
81-1546. Recycling center, defined.
81-1547. Resource recovery, defined.
81-1548 Source separation, defined.

81-1548.01. Wholesaler, defined.

81-1548.02. Retailer, defined.

81-1548.03. Tangible personal property, defined.
81-1548.04. Gross proceeds, defined.

81-1549. Council; adopt rules and regulations.

81-1550. Litter prone activities and areas; litter receptacles; required.

81-1551. Litter receptacles; owner or operator provide and maintain; penalty.

81-1552. Litter receptacle; abuse; misuse; prohibited; violation; penalty.

81-1553. Repealed. Laws 2007, LB 79, § 3.

81-1553.01. Litter problem; surveys; department; grant funds; progress report.

81-1554. Department; jobs for unemployed; design programs; grant funds.

81-1555. Department; encourage effective local littering laws.

81-1556. Act; enforcement; personnel.

81-1557. Department; littering laws; appropriate provisions posted.

81-1558. Nebraska Litter Reduction and Recycling Fund; created; use;
investment.

81-1559. Annual litter fee; manufacturer; wholesaler; rate; collection and
administration; license; revocation; violation; penalty.

81-1560. Litter fee; manufacturer; wholesaler; products subject to; enumerated.

81-1560.01. Annual litter fee; retailer; rate; collection and administration; license;

revocation; violation; penalty.
81-1560.02. Litter fee; retailer; products subject to fee.
81-1560.03. Litter fee; payment; nonduplication.

81-1560.04. Litter fee; taxable and nontaxable sales; calculation.

81-1561. Litter Fee Collection Fund; created; Nebraska Litter Reduction and
Recycling Fund; distribution; procedure; purposes.

81-1562. Annual grants; separate application.

81-1563. Grant recipients; periodic reports.

81-1564. Repealed. Laws 1981, LB 253, § 26.

81-1565. Funds; department; adopt eligibility guidelines for recipients.

81-1566. Act; termination; extension; considerations.

81-1566.01. Repealed. Laws 1999, LB 59, § 4.
(c) HAZARDOUS MATERIALS

81-1567. Terms, defined.
81-1568. Volunteer; limitation on liability.
81-1569. Limitation on liability; exceptions.
81-1570. Liability; when.
(d) LANDFILL AND WASTE DISPOSAL
81-1571. Repealed. Laws 1992, LB 1257, § 105.
81-1572. Transferred to section 13-2026.
81-1573. Transferred to section 13-2027.
81-1574. Transferred to section 13-2028.
(e) STORAGE OF HAZARDOUS SUBSTANCES
81-1575. Registration of storage tanks; registration form; fee; State Fire Marshal;
rules and regulations.
81-1576. Terms, defined.
81-1577. Registration; violation; penalty.
81-1577.01. Motor vehicle fuel storage tanks; aboveground tanks authorized.
() LOW-LEVEL RADIOACTIVE WASTE DISPOSAL ACT
81-1578. Act, how cited.
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Section
81-1579.
81-1579.01.
81-1580.
81-1581.
81-1582.
81-1583.
81-1584.
81-1584.01.
81-1585.
81-1586.
81-1586.01.
81-1587.
81-1588.
81-1589.
81-1590.
81-1590.01.
81-1591.
81-1591.01.
81-1592.
81-1593.
81-1594.
81-1595.
81-1596.
81-1597.
81-1598.
81-1599.
81-1599.01.
81-1599.02.
81-15,100.

81-15,101.

81-15,101.01.

81-15,101.02.
81-15,101.03.

81-15,101.04.
81-15,101.05.
81-15,102.

81-15,102.01.

81-15,102.02.
81-15,102.03.
81-15,103.

81-15,104.

81-15,104.01.
81-15,105.
81-15,105.01.
81-15,106.
81-15,107.

81-15,108.
Reissue 2014
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Legislative policy.

Offices of commission; legislative intent.

Act; purpose.

Definitions, where found.

Byproduct material, defined.

Closure or site closure and stabilization, defined.

Council, defined.

Custodial care, defined.

Decommissioning, defined.

Department, defined.

Developer, defined.

Director, defined.

Disposal, defined.

High-level radioactive waste, defined.

Facility, defined.

Licensed facility operator, defined.

Low-level radioactive waste, defined.

Operational life of the facility, defined.

Person, defined.

Radioactive material, defined.

Source material, defined.

Special nuclear material, defined.

Spent nuclear fuel, defined.

Transuranic waste, defined.

Department; designated agency.

Department; powers and duties.

Acceptance of applications for licensure; limitation.

Nebraska representatives to commission; appointment.

Council; disposal of low-level radioactive waste; adopt rules and
regulations; considerations.

License application; contents; transfer; limitation; review, when;
department; duties.

Selection of site; local monitoring committee; establishment; members;
powers and duties; technical assistance; immunity from liability; Local
Site Selection Cash Fund; Local Monitoring Committee Cash Fund;
created; use; investment.

Applicant; design and planning requirements.

Decommissioned nuclear reactor; waste; storage or disposal; waste from
outside region; acceptance.

Class C low-level radioactive waste; storage; disposal; requirements.

Mixed waste; requirements.

Disposal site; acquisition or acceptance; construction contracts;
conditions; use; notice required; contract for management;
management; remedial cleanup costs.

Property near facility; loss of value; compensation authorized;
procedure.

Department; testing of water and agricultural products.

Developer; provide emergency training and equipment.

Council; financial requirements; adopt rules and regulations; remedial
cleanup costs; Radiation Site Closure and Reclamation Fund;
Radiation Custodial Care Fund; created; use; investment; agreement
with Department of Health and Human Services.

Fees or surcharges for services; special assessment; failure to pay; effect;
Low-Level Radioactive Waste Cash Fund; created; investment.

Council; designated as rate-review agency.

Inconsistent ordinances, resolutions, or regulations; superseded.

Acceptance of waste by facility; when.

License; term; review; revocation; denial; hearing; closure of facility.

License application; notice; hearing; environmental impact analysis
required; appeal.

Emergency order; hearing.
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Section

81-15,109.
81-15,110.
81-15,111.
81-15,112.

81-15,112.01.
81-15,112.02.

81-15,113.

81-15,113.01.

81-15,113.02.

81-15,114.
81-15,115.

81-15,116.

81-15,117.
81-15,118.
81-15,119.
81-15,120.

81-15,121.
81-15,122.

81-15,123.
81-15,124.

81-15,124.01.
81-15,124.02.
81-15,124.03.
81-15,124.04.
81-15,124.05.
81-15,124.06.
81-15,124.07.

81-15,125.
81-15,126.
81-15,127.

ENVIRONMENTAL PROTECTION

Violations of act; action to enjoin.

Disposal of low-level radioactive waste; license required.

Violation; criminal penalty.

Violation; civil penalty; procedure; appeal.

Strict liability in tort; when.

Repealed. Laws 1995, LB 15, § 6.

Contribution to Central Interstate Low-Level Radioactive Waste
Compact Commission’s budget; how paid.

Community Improvements Cash Fund; created; surcharge; distribution;
allocation; investment; legislative study.

Generator; failure to fulfill responsibilities; effect.

Violation of Central Interstate Low-Level Radioactive Waste Compact;
civil penalty.

Violation of Central Interstate Low-Level Radioactive Waste Compact;
action to enjoin; performance compelled.

Violation of Central Interstate Low-Level Radioactive Waste Compact;
Attorney General; duties.

(g) PETROLEUM PRODUCTS AND HAZARDOUS
SUBSTANCES STORAGE AND HANDLING

Act, how cited.

Legislative findings.

Terms, defined.

Farm or residential tank; heating oil storage tank; registration; when
required; fee; Petroleum Products and Hazardous Substances Storage
and Handling Fund; created; use; investment.

Tanks; permit; when required; fees; application; Underground Storage
Tank Fund; created; investment.

Denial of permit; procedures; appeal.

State Fire Marshal; rules and regulations; considerations; requirements.

Release of regulated substance; Department of Environmental Quality;
State Fire Marshal; powers and duties; remedial action plan.

Environmental Quality Council; rules and regulations.

Access to property.

Remedial action plan; considerations.

Risk-based corrective action; department provide briefing.

Remedial action plan; certificate of completion; form; effect.

Remedial action plan; certificate of completion; immunity.

Remedial action plan; participation; effect.

Violation; penalty.

Violation; action to enjoin.

Notice of registration requirements; duty to provide.

(h) WASTEWATER TREATMENT OPERATOR CERTIFICATION ACT

81-15,128.
81-15,129.
81-15,130.
81-15,131.
81-15,132.

81-15,133.

81-15,134.
81-15,135.
81-15,136.
81-15,137.
81-15,138.
81-15,139.
81-15,140.
81-15,141.
81-15,142.

Act, how cited.

Terms, defined.

Council; adopt rules and regulations; contents.

Director; powers and duties.

Operator certification without examination; recommended by governing
body or owner.

Operator certification without examination; holder of certificate of
competency.

Wastewater treatment facilities; supervision required; exceptions.

Temporary certificate.

Certificate; revoke, suspend, or refuse; grounds.

Hearings; procedures applicable.

Certificate; term; renewal.

Certification required; when.

Reciprocal certification agreements; director; duties.

Violation; penalty.

Appeal.
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Section
81-15,143.

81-15,144.
81-15,145.

81-15,146.

(k) WASTEWATER TREATMENT FACILITIES CONSTRUCTION ASSISTANCE ACT

81-15,147.
81-15,148.
81-15,149.
81-15,150.
81-15,151.

81-15,151.01.
81-15,151.02.
81-15,151.03.

81-15,152.
81-15,153.
81-15,154.
81-15,155.
81-15,156.
81-15,157.
81-15,158.

81-15,158.01.
81-15,159.

81-15,159.01.
81-15,159.02.
81-15,160.

81-15,161.

81-15,161.01.
81-15,162.
81-15,162.01.
81-15,162.02.
81-15,162.03.
81-15,162.04.
81-15,162.05.
81-15,162.06.
81-15,162.07.
81-15,162.08.
81-15,163.
81-15,164.
81-15,165.

81-15,166.

81-15,167.
81-15,168.

Reissue 2014

STATE ADMINISTRATIVE DEPARTMENTS

Wastewater Treatment Operator Certification Cash Fund; created; use;

investment.
(i) MOTOR VEHICLE EXHAUST EMISSIONS

Repealed. Laws 1993, LB 3, § 74.
Repealed. Laws 1993, LB 3, § 74.

(j) SOLID WASTE DISPOSAL SITES
Repealed. Laws 1993, LB 3, § 74.

Act, how cited.

Legislative findings.

Terms, defined.

Federal grants; director; powers.

Wastewater Treatment Facilities Construction Loan Fund; transfers
authorized; Construction Administration Fund; created; use;
investment.

Obligation to repay loan; effect.

Pledge of fund or assets; effect.

Linked deposit program; eligible financial institution; duties; linked
deposit program loans; use.

Council; powers and duties.

Department; powers and duties.

Categories of loan eligibility; eligible items.

Loans to municipalities or counties; conditions.

Loan terms.

Loans; procedures for granting.

Repealed. Laws 2011, LB 383, § 9.

(I) WASTE REDUCTION AND RECYCLING

Act, how cited.

Legislative findings and intent; state purchases; preference
requirements.

Repealed. Laws 2003, LB 143, § 15.

Terms, defined.

Waste Reduction and Recycling Incentive Fund; created; use;
investment; grants; restrictions.

Waste Reduction and Recycling Incentive Fund; grants; application;
contents; director and council; duties; rules and regulations.

Repealed. Laws 2003, LB 143, § 15.

Fees on tires; collection; disbursement.

Repealed. Laws 2003, LB 143, § 15.

Repealed. Laws 2003, LB 143, § 15.

Repealed. Laws 1997, LB 495, § 16.

Repealed. Laws 1997, LB 495, § 16.

Repealed. Laws 1997, LB 495, § 16.

Repealed. Laws 1997, LB 495, § 16.

Grant recipients; reports required.

Repealed. Laws 2003, LB 143, § 15.

Annual waste reduction and recycling fee; amount; collection.

Collection of fees; manner.

Tax Commissioner; collection fee; Waste Reduction and Recycling
Incentive Fees Collection Fund; created; investment.

(m) SOLID WASTE MANAGEMENT PLAN

Comprehensive plan; department; duties; legislative intent;
Environmental Quality Council; duties.

(n) NEBRASKA ENVIRONMENTAL TRUST ACT

Act, how cited.
Legislative intent.



Section
81-15,169.
81-15,170.

81-15,170.01.
81-15,171.
81-15,172.
81-15,173.
81-15,174.
81-15,174.01.
81-15,175.

81-15,176.

ENVIRONMENTAL PROTECTION

Terms, defined.

Nebraska Environmental Trust Board; created; membership;
qualifications; executive director.

Board members; conflict of interest; treatment.

Board members; terms; vacancy; expenses.

Board; officers; meetings.

Board; powers and duties.

Nebraska Environmental Trust Fund; created; use; investment.

Nebraska Environmental Endowment Fund; created; use; investment.

Fund allocations; board; powers and duties; grant award to Water
Resources Cash Fund; payments; legislative intent; additional grant;
additional reporting.

Environmental categories of projects; board; establish grant criteria.

(o) SOLID WASTE LANDFILL CLOSURE ASSISTANCE FUND

81-15,177.

81-15,177.01.
81-15,178.

81-15,179.

81-15,180.

81-15,181.
81-15,182.
81-15,183.
81-15,184.

81-15,185.

81-15,185.01.
81-15,185.02.
81-15,185.03.
81-15,186.
81-15,186.01.
81-15,187.
81-15,188.

81-15,189.
81-15,190.

81-15,191.
81-15,192.
81-15,193.
81-15,194.
81-15,195.
81-15,196.
81-15,197.
81-15,198.
81-15,199.
81-15,200.
81-15,201.
81-15,202.
81-15,203.
81-15,204.
81-15,205.

Solid Waste Landfill Closure Assistance Fund; established; use;
investment; council; grants; duties.

Solid Waste Landfill Closure Assistance Fund; applicant, defined.

Funding from Solid Waste Landfill Closure Assistance Fund; applicant;
requirements.

Application for funds; department; powers and duties.

(p) SUPERFUND COST SHARE CASH FUND
Superfund Cost Share Cash Fund; created; use; investment.
(@) REMEDIAL ACTION PLAN MONITORING ACT

Act, how cited.

Terms, defined.

Remedial Action Plan Monitoring Fund; created; use; investment.

Remedial action plan; application for monitoring; requirements; fees;
department; duties.

Department of Environmental Quality; remedial action plan; approval or
disapproval; notification.

Remedial action plan; notice; hearing.

Remedial action plan; termination; notification.

Remedial action plan; completion; duties; enforceability.

Department of Environmental Quality; issuance of letter; contents.

Rules and regulations.

Act, how construed; indemnification.

Act; supplemental to other laws; how construed.

(r) TECHNICAL ADVISORY COMMITTEE

Repealed. Laws 2009, LB 154, § 27.
Repealed. Laws 2009, LB 154, § 27.

(s) NEBRASKA EMERGENCY PLANNING AND
COMMUNITY RIGHT TO KNOW ACT

Act, how cited.

Legislative intent.

Definitions, where found.
Administrator, defined.
Commission, defined.

Director, defined.

Environment, defined.

Extremely hazardous substance, defined.
Facility, defined.

Governing body, defined.
Hazardous chemical, defined.
Hazardous substance, defined.
Inventory form, defined.

List of chemicals, defined.
Material safety data sheet, defined.
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Section

81-15,206.
81-15,207.
81-15,208.
81-15,209.
81-15,210.

81-15,211.
81-15,212.
81-15,213.

81-15,214.

81-15,215.
81-15,216.
81-15,217.
81-15,218.
81-15,219.
81-15,220.
81-15,221.
81-15,222.
81-15,223.
81-15,224.
81-15,225.
81-15,226.
81-15,227.
81-15,228.
81-15,229.
81-15,230.
81-15,231.
81-15,232.
81-15,233.
81-15,234.
81-15,235.

STATE ADMINISTRATIVE DEPARTMENTS

Release, defined.

State Administrator, defined.

Title III, defined.

Toxic chemical, defined.

State Administrator; State Emergency Response Commission; created;
members; terms.

Chairperson; meetings; expenses.

Commission; duties; emergency planning districts.

Nebraska Emergency Management Agency; Department of
Environmental Quality; duties.

Nebraska Emergency Planning and Community Right to Know Cash
Fund; created; use; investment.

Local emergency planning committee; members; terms.

Local emergency planning committee; chairperson; meetings.

Local emergency planning committee; powers and duties.

Facility; notifications required.

Facility emergency coordinator.

Emergency plan; contents.

Emergency plan review.

Release notification.

Material safety data sheet.

Tier II inventory form.

Toxic chemical release form.

Owner or operator; information to health professionals; confidentiality.

Exemption for transportation.

Local law; applicability.

Inspection of information; publication of notice.

Violations; civil actions.

Civil action; jurisdiction.

Civil action; restriction.

Court award costs of litigation; attorney’s fees.

Intervention.

Rules and regulations.

(t) PRIVATE ONSITE WASTEWATER TREATMENT SYSTEM CONTRACTORS

81-15,236.
81-15,237.
81-15,238.
81-15,239.
81-15,240.
81-15,241.
81-15,242.
81-15,243.
81-15,244.
81-15,245.

81-15,246.
81-15,247.
81-15,248.

81-15,248.01.
81-15,249.
81-15,250.

81-15,250.01.

81-15,251.
81-15,252.
81-15,253.

Reissue 2014

CERTIFICATION AND SYSTEM REGISTRATION ACT

Act, how cited.

Purposes of act.

Definitions, where found.

Advisory committee, defined.

Certified professional, defined.

Council, defined.

Department, defined.

Director, defined.

Private onsite wastewater treatment system, defined.

Private Onsite Wastewater Treatment System Advisory Committee;
created; members; expenses.

Advisory committee; duties.

Rules and regulations.

Private onsite wastewater treatment system; professional required;
when; registration; inspection and registration; director; powers;
waiver of fees authorized.

Fee schedule.

Certificate; grounds for discipline.

Private Onsite Wastewater Treatment System Permit and Approval Cash
Fund; created; investment.

Private Onsite Wastewater Treatment System Certification and
Registration Cash Fund; created; investment.

Certified professionals; additional requirements.

Act; applicability.

Violation; penalty.



ENVIRONMENTAL PROTECTION § 81-1502

(a) ENVIRONMENTAL PROTECTION ACT

81-1501 Department; declaration of legislative purpose.

Whereas the water, land, and air of this state are among its most precious
resources and the pollution thereof becomes a menace to the health and
welfare of each person, and the public in general, in this state and whereas
pollution of these resources in this state is likewise a concern in adjoining
states, the public policy of this state is hereby declared to be:

(1) To conserve the water in this state and to protect and improve the quality
of water for human consumption, wildlife, fish and other aquatic life, industry,
recreation, and other productive, beneficial uses;

(2) To achieve and maintain such a reasonable degree of purity of the natural
atmosphere of this state that human beings and all other animals and plants
which are indigenous to this state will flourish in approximately the same
balance as they have in recent history and to adopt and promulgate laws, rules,
and regulations and enforce uniformly the same in such a manner as to give
meaningful recognition to the protection of each element of the environment,
air, water, and land;

(3) To cooperate with other states and the federal government to accomplish

the objectives set forth in the Environmental Protection Act, the Integrated
Solid Waste Management Act, and the Livestock Waste Management Act; and

(4) To protect human health through environmental enforcement.

Source: Laws 1971, LB 939, § 1; Laws 1987, LB 152, § 1; Laws 1992, LB
1257, § 75; Laws 1994, LB 570, § 4; Laws 1998, LB 1209, § 17.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

The Environmental Protection Act does not preempt the field
of pollution control such that municipalities cannot enact ordi-
nances on the subject of pollution control. State ex rel. Alma v.
Furnas Cty. Farms, 266 Neb. 558, 667 N.W.2d 512 (2003).

Environmental Protection Act does not divest district courts of
subject matter jurisdiction to enjoin proposed solid waste dis-
posal operations alleged to be in violation of county ordinances.

81-1502 Terms, defined.

Omaha Fish and Wildlife Club, Inc. v. Community Refuse, Inc.,
208 Neb. 110, 302 N.W.2d 379 (1981).

Even in an industrial or rural area, one cannot conduct a
business in such a manner as to materially prejudice a neighbor,
but before enjoining it perpetually, a court of equity will usually;
allow the owner to correct or eliminate the cause of the griev+
ance. Botsch v. Leigh Land Co., 195 Neb. 509, 239 N.W.2d 481
(1976).

For purposes of the Environmental Protection Act, unless the context other-

wise requires:

(1) Air contaminant or air contamination shall mean the presence in the
outdoor atmosphere of any dust, fume, mist, smoke, vapor, gas, other gaseous
fluid, or particulate substance differing in composition from or exceeding in
concentration the natural components of the atmosphere;

(2) Air pollution shall mean the presence in the outdoor atmosphere of one or
more air contaminants or combinations thereof in such quantities and of such
duration as are or may tend to be injurious to human, plant, or animal life,

property, or the conduct of business;

(3) Chairperson shall mean the chairperson of the Environmental Quality
Council and council shall mean the Environmental Quality Council;
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§ 81-1502 STATE ADMINISTRATIVE DEPARTMENTS

(4) Complaint shall mean any charge, however informal, to or by the council,
that any person or agency, private or public, is polluting the air, land, or water
or is violating the Environmental Protection Act or any rule or regulation of the
department in respect thereof;

(5) Control and controlling shall include prohibition and prohibiting as
related to air, land, or water pollution;

(6) Department shall mean the Department of Environmental Quality, which
department is hereby created;

(7) Director shall mean the Director of Environmental Quality, which posi-
tion is hereby established;

(8) Disposal system shall mean a system for disposing of wastes, including
hazardous wastes, either by surface or underground methods, and includes
sewerage systems and treatment works, disposal wells and fields, and other
systems;

(9) Emissions shall mean releases or discharges into the outdoor atmosphere
of any air contaminant or combination thereof;

(10) Person shall mean any: Individual; partnership; limited liability compa-
ny; association; public or private corporation; trustee; receiver; assignee; agent;
municipality or other governmental subdivision; public agency; other legal
entity; or any officer or governing or managing body of any public or private
corporation, municipality, governmental subdivision, public agency, or other
legal entity;

(11) Rule or regulation shall mean any rule or regulation of the department;

(12) Sewerage system shall mean pipelines, conduits, pumping stations, force
mains, and all other constructions, devices, appurtenances, and facilities used
for collecting or conducting wastes to an ultimate point for treatment or
disposal;

(13) Treatment works shall mean any plant or other works used for the
purpose of treating, stabilizing, or holding wastes;

(14) Wastes shall mean sewage, industrial waste, and all other liquid, gas-
eous, solid, radioactive, or other substances which may pollute or tend to
pollute any air, land, or waters of the state;

(15) Refuse shall mean putrescible and nonputrescible solid wastes, except
body wastes, and includes garbage, rubbish, ashes, incinerator ash, incinerator
residue, street cleanings, and solid market and industrial wastes;

(16) Garbage shall mean rejected food wastes, including waste accumulation
of animal, fruit, or vegetable matter used or intended for food or that attend the
preparation, use, cooking, dealing in, or storing of meat, fish, fowl, fruit, or
vegetables, and dead animals rejected by rendering plants;

(17) Rubbish shall mean nonputrescible solid wastes, excluding ashes, con-
sisting of both combustible and noncombustible wastes, such as paper, card-
board, tin cans, yard clippings, wood, glass, bedding, crockery, or litter of any
kind that will be a detriment to the public health and safety;

(18) Junk shall mean old scrap, copper, brass, iron, steel, rope, rags, batter-
ies, paper, trash, rubber debris, waste, dismantled or wrecked automobiles, or
parts thereof, and other old or scrap ferrous or nonferrous material;

(19) Land pollution shall mean the presence upon or within the land
resources of the state of one or more contaminants or combinations of contami-
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ENVIRONMENTAL PROTECTION § 81-1502

nants, including, but not limited to, refuse, garbage, rubbish, or junk, in such
quantities and of such quality as will or are likely to (a) create a nuisance, (b)
be harmful, detrimental, or injurious to public health, safety, or welfare, (c) be
injurious to plant and animal life and property, or (d) be detrimental to the
economic and social development, the scenic beauty, or the enjoyment of the
natural attractions of the state;

(20) Water pollution shall mean the manmade or man-induced alteration of
the chemical, physical, biological, or radiological integrity of water;

(21) Waters of the state shall mean all waters within the jurisdiction of this
state, including all streams, lakes, ponds, impounding reservoirs, marshes,
wetlands, watercourses, waterways, wells, springs, irrigation systems, drainage
systems, and all other bodies or accumulations of water, surface or under-
ground, natural or artificial, public or private, situated wholly or partly within
or bordering upon the state;

(22) Point source shall mean any discernible confined and discrete convey-
ance, including, but not limited to, any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling stock, or vessel or other floating craft
from which pollutants are or may be discharged;

(23) Effluent limitation shall mean any restriction, including a schedule of
compliance, established by the council on quantities, rates, and concentrations
of chemical, physical, biological, and other constituents which are discharged
from point sources into waters of the state;

(24) Schedule of compliance shall mean a schedule of remedial measures
including an enforceable sequence of actions or operations leading to compli-
ance with an effluent limitation, other limitation, prohibition, or standard;

(25) Hazardous waste shall mean a solid waste, or combination of solid
wastes, which because of its quantity, concentration, or physical, chemical, or
infectious characteristics may (a) cause or significantly contribute to an in-
crease in mortality or an increase in serious irreversible, or incapacitating
reversible, illness or (b) pose a substantial present or potential hazard to human
or animal health or the environment when improperly treated, stored, trans-
ported, disposed of, or otherwise managed;

(26) Solid waste shall mean any garbage, refuse, or sludge from a waste
treatment plant, water supply treatment plant, or air pollution control facility
and other discarded material, including solid, liquid, semisolid, or contained
gaseous material resulting from industrial, commercial, and mining operations
and from community activities. Solid waste shall not include slag, a product
that is a result of the steel manufacturing process and is managed as an item of
value in a controlled manner and not as a discarded material; solid or dissolved
materials in irrigation return flows or industrial discharges which are point
sources subject to permits under section 402 of the Clean Water Act, as
amended, 33 U.S.C. 1251 et seq.; or source, special nuclear, or byproduct
material as defined by the Atomic Energy Act of 1954, as amended, 42 U.S.C.
2011 et seq.;

(27) Storage, when used in connection with hazardous waste, shall mean the
containment of hazardous waste, either on a temporary basis or for a period of
years, in such manner as not to constitute disposal of such hazardous waste;
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§ 81-1502 STATE ADMINISTRATIVE DEPARTMENTS

(28) Manifest shall mean the form used for identifying the quantity, composi-
tion, origin, routing, and destination of hazardous waste during its transporta-
tion from the point of generation to the point of disposal, treatment, or storage;

(29) Processing shall mean to treat, detoxify, neutralize, incinerate, biode-
grade, or otherwise process a hazardous waste to remove such waste’s harmful
properties or characteristics for disposal in accordance with regulations estab-
lished by the council;

(30) Well shall mean a bored, drilled, or driven shaft or a dug hole, the depth
of which is greater than the largest surface dimension of such shaft or hole;

(31) Injection well shall mean a well into which fluids are injected;

(32) Fluid shall mean a material or substance which flows or moves whether
in a semisolid, liquid, sludge, gas, or other form or state;

(33) Mineral production well shall mean a well drilled to promote extraction
of mineral resources or energy, including, but not limited to, a well designed
for (a) mining of sulfur by the Frasch process, (b) solution mining of sodium
chloride, potash, phosphate, copper, uranium, or any other mineral which can
be mined by this process, (¢) in situ combustion of coal, tar sands, oil shale, or
any other fossil fuel, or (d) recovery of geothermal energy for the production of
electric power. Mineral production well shall not include any well designed for
conventional oil or gas production, for use of fluids to promote enhanced
recovery of oil or natural gas, or for injection of hydrocarbons for storage
purposes;

(34) Mineral exploration hole shall mean a hole bored, drilled, driven, or dug
in the act of exploring for a mineral other than oil and gas;

(35) Solution mining shall mean the use of an injection well and fluids to
promote the extraction of mineral resources;

(36) Uranium shall mean tri-uranium oct-oxide;

(37) Solid waste management facility shall mean a facility as defined in
section 13-2010; and

(38) Livestock waste control facility shall have the same meaning as in
section 54-2417.

Source: Laws 1971, LB 939, § 2; Laws 1972, LB 1435, § 1; Laws 1973,
LB 538, § 1; Laws 1980, LB 853, § 1; Laws 1981, LB 216, § 2;
Laws 1983, LB 356, § 2; Laws 1984, LB 742, § 1; Laws 1984, LB
1078, § 1; Laws 1986, LB 1008, § 1; Laws 1992, LB 1257, § 76;
Laws 1993, LB 121, § 538; Laws 1994, LB 570, § 5; Laws 1998,
LB 1209, § 18; Laws 2004, LB 916, § 25; Laws 2013, LB203, § 1.

81-1503 Environmental Quality Council; membership; appointment; com-
pensation; Director of Environmental Quality; appointment; oath; duties.

(1) (a) The Environmental Quality Council is hereby created.

(b) Until April 28, 2005, the council shall consist of sixteen members to be
appointed by the Governor with the advice and consent of the Legislature as
follows:

(i) One representative of the food products manufacturing industry;

(ii) One representative of conservation;

(iii) One representative of the agricultural processing industry;
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(iv) One representative of the automotive or petroleum industry;

(v) One representative of the chemical industry;

(vi) One representative of heavy industry;

(vii) One representative of the power generating industry;

(viii) One representative of agriculture actively engaged in crop production;
(ix) One representative of labor;

(x) One professional engineer experienced in control of air and water pollu-
tion and solid wastes;

(xi) One physician knowledgeable in the health aspects of air, water, and land
pollution;

(xii) One representative from county government;

(xiii) Two representatives from municipal government, one of whom shall
represent cities other than those of the primary or metropolitan class;

(xiv) One representative of the livestock industry; and
(xv) One representative of the public at large.

(c) On and after April 28, 2005, the council shall consist of seventeen
members to be appointed by the Governor with the advice and consent of the
Legislature as follows:

(i) One representative of the food products manufacturing industry;

(ii) One representative of conservation;

(iii) One representative of the agricultural processing industry;

(iv) One representative of the automotive or petroleum industry;

(v) One representative of the chemical industry;

(vi) One representative of heavy industry;

(vii) One representative of the power generating industry;

(viii) One representative of agriculture actively engaged in crop production;
(ix) One representative of labor;

(x) One professional engineer experienced in control of air and water pollu-
tion and solid wastes;

(xi) One physician knowledgeable in the health aspects of air, water, and land
pollution;

(xii) One representative from county government;

(xiii) Two representatives from municipal government, one of whom shall
represent cities other than those of the primary or metropolitan class;

(xiv) One representative of the livestock industry;
(xv) One representative of minority populations; and
(xvi) One biologist.

(d)i) Except as otherwise provided in this subdivision, members of the
council serving on April 28, 2005, shall continue to serve on the council as
representatives of the entity they were appointed to represent until their current
terms of office expire and their successors are appointed and confirmed. The
member representing the public at large shall serve until the member repre-
senting minority populations is appointed.
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§ 81-1503 STATE ADMINISTRATIVE DEPARTMENTS

(ii) The Governor shall appoint members pursuant to subdivisions (1)(c)(xv)
and (1)(c)(xvi) of this section within ninety days after April 28, 2005.

(2) Members shall serve for terms of four years. All appointments shall be
subject to confirmation by the Legislature when initially made. As the term of
an appointee to the council expires, the succeeding appointee shall be a
representative of the same segment of the public as the previous appointee. In
the case of appointees to vacancies occurring from unexpired terms, each
successor shall serve out the term of his or her predecessor. Members whose
terms have expired shall continue to serve until their successors have been
appointed. All members shall be citizens and residents of the State of Nebraska.

(3) Members may be removed by the Governor for inefficiency, neglect of
duty, or misconduct in office but only after delivering to the member a copy of
the charges and affording him or her an opportunity to be publicly heard in
person or by counsel, in his or her own defense, upon not less than ten days’
notice. Such hearing shall be held before the Governor. When a member is
removed, the Governor shall file, in the office of the Secretary of State, a
complete statement of all charges made against such member and the findings
thereon, together with a complete record of the proceedings.

(4) The council shall elect from its members a chairperson and a vice-
chairperson, who shall hold office at the pleasure of the council. The vice-
chairperson shall serve as chairperson in case of the absence or disability of the
chairperson. The director shall serve as secretary of the council and shall keep
all records of meetings of and actions taken by the council. He or she shall be
promptly advised as to such actions by the chairperson.

(5) The members of the council, while engaged in the performance of their
official duties, shall receive a per diem of forty dollars while so serving,
including travel time. In addition, members of the council shall receive reim-
bursement for actual and necessary expenses as provided in sections 81-1174 to
81-1177.

(6) The council shall hold at least two regular meetings each year, at a time
and place fixed by the council and shall keep a record of its proceedings which
shall be open to the public for inspection. Special meetings may be called by
the chairperson. Such special meetings must be called by him or her upon
receipt of a written request signed by two or more members of the council.
Written notice of the time and place of all meetings shall be mailed in advance
to the office of each member of the council by the secretary. A majority of the
members of the council shall constitute a quorum.

(7) The council shall submit to the Governor a list of names from which he or
she shall appoint the Director of Environmental Quality who shall be experi-
enced in air, water, and land pollution control and who may be otherwise an
employee of state government. The director shall be responsible for administra-
tion of the department and all standards, rules, and regulations adopted
pursuant to Chapter 81, article 15, the Integrated Solid Waste Management Act,
and the Livestock Waste Management Act. All such standards, rules, and
regulations shall be adopted by the council after consideration of the recom-
mendations of the director. All grants to political subdivisions under the control
of the department shall be made by the director in accordance with priorities
established by the council, unless otherwise directed by statute. A majority of
the members of the council shall constitute a quorum for the transaction of
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business. The affirmative vote of a majority of all members of the council shall
be necessary for the adoption of standards, rules, and regulations.

(8) Before the director enters upon the duties of his or her office, he or she
shall take and subscribe to the constitutional oath of office and shall, in
addition thereto, swear and affirm that he or she holds no other public office
nor any position under any political committee or party, that he or she has not
during the two years immediately prior to his or her appointment received a
significant portion of his or her income directly or indirectly from permithold-
ers or applicants for a permit under the Environmental Protection Act, and that
he or she will not receive such income during his or her term as director,
except that such requirements regarding income prior to the term of office shall
not apply to employees of any agency of the State of Nebraska or any political
subdivision which may be a permitholder under the Environmental Protection
Act. Such oath and affirmation shall be filed with the Secretary of State.

Source: Laws 1971, LB 939, § 3; Laws 1972, LB 1435, § 2; Laws 1974,
LB 1029, § 1; Laws 1979, LB 321, § 2; Laws 1981, LB 204,
§ 195; Laws 1983, LB 356, § 3; Laws 1992, LB 1257, § 77; Laws
1998, LB 1209, § 19; Laws 2005, LB 351, § 1; Laws 2012,
LB760, § 1.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

For purposes of subsection (7) of this section, a statutorily v. Nebraska Environmental Control Council, 2 Neb. App. 263,
required public hearing is the transaction of business. Johnson 509 N.W.2d 21 (1993).

81-1504 Department; powers; duties.
The department shall have and may exercise the following powers and duties:

(1) To exercise exclusive general supervision of the administration and
enforcement of the Environmental Protection Act, the Integrated Solid Waste
Management Act, the Livestock Waste Management Act, and all rules and
regulations and orders promulgated under such acts;

(2) To develop comprehensive programs for the prevention, control, and
abatement of new or existing pollution of the air, waters, and land of the state;

(3) To advise and consult, cooperate, and contract with other agencies of the
state, the federal government, and other states, with interstate agencies, and
with affected groups, political subdivisions, and industries in furtherance of the
purposes of the acts;

(4) To act as the state water pollution, air pollution, and solid waste pollution
control agency for all purposes of the Clean Water Act, as amended, 33 U.S.C.
1251 et seq., the Clean Air Act, as amended, 42 U.S.C. 7401 et seq., the
Resource Conservation and Recovery Act, as amended, 42 U.S.C. 6901 et seq.,
and any other federal legislation pertaining to loans or grants for environmen-
tal protection and from other sources, public or private, for carrying out any of
its functions, which loans and grants shall not be expended for other than the
purposes for which provided;

(5) To encourage, participate in, or conduct studies, investigations, research,
and demonstrations relating to air, land, and water pollution and causes and
effects, prevention, control, and abatement of such pollution as it may deem
advisable and necessary for the discharge of its duties under the Environmental
Protection Act, the Integrated Solid Waste Management Act, and the Livestock
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Waste Management Act, using its own staff or private research organizations
under contract;

(6) To collect and disseminate information and conduct educational and
training programs relating to air, water, and land pollution and the prevention,
control, and abatement of such pollution;

(7) To issue, modify, or revoke orders (a) prohibiting or abating discharges of
wastes into the air, waters, or land of the state and (b) requiring the construc-
tion of new disposal systems or any parts thereof or the modification, extension,
or adoption of other remedial measures to prevent, control, or abate pollution;

(8) To administer state grants to political subdivisions for solid waste disposal
facilities and for the construction of sewage treatment works and facilities to
dispose of water treatment plant wastes;

(9) To (a) hold such hearings and give notice thereof, (b) issue such subpoe-
nas requiring the attendance of such witnesses and the production of such
evidence, (¢) administer such oaths, and (d) take such testimony as the director
deems necessary, and any of these powers may be exercised on behalf of the
director by a hearing officer designated by the director;

(10) To require submission of plans, specifications, and other data relative to,
and to inspect construction of, disposal systems or any part thereof prior to
issuance of such permits or approvals as are required by the Environmental
Protection Act, the Integrated Solid Waste Management Act, and the Livestock
Waste Management Act;

(11) To issue, continue in effect, revoke, modify, or deny permits, under such
conditions as the director may prescribe and consistent with the standards,
rules, and regulations adopted by the council, (a) to prevent, control, or abate
pollution, (b) for the discharge of wastes into the air, land, or waters of the
state, and (c) for the installation, modification, or operation of disposal systems
or any parts thereof;

(12) To require proper maintenance and operation of disposal systems;

(13) To exercise all incidental powers necessary to carry out the purposes of
the Environmental Protection Act, the Integrated Solid Waste Management Act,
and the Livestock Waste Management Act;

(14) To establish bureaus, divisions, or sections for the control of air pollu-
tion, water pollution, mining and land quality, and solid wastes which shall be
administered by full-time salaried bureau, division, or section chiefs and to
delegate and assign to each such bureau, division, or section and its officers
and employees the duties and powers granted to the department for the
enforcement of Chapter 81, article 15, the Integrated Solid Waste Management
Act, the Livestock Waste Management Act, and the standards, rules, and
regulations adopted pursuant thereto;

(15)(a) To require access to existing and available records relating to (i)
emissions or discharges which cause or contribute to air, land, or water
pollution or (ii) the monitoring of such emissions or discharges; and

(b) To require, for purposes of developing or assisting the development of any
regulation or enforcing any of the provisions of the Environmental Protection
Act which pertain to hazardous waste, any person who generates, stores, treats,
transports, disposes of, or otherwise handles or has handled hazardous waste,
upon request of any officer, employee, or representative of the department, to
furnish information relating to such waste and any permit involved. Such
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person shall have access at all reasonable times to a copy of all results relating
to such waste;

(16) To obtain such scientific, technical, administrative, and operational
services including laboratory facilities, by contract or otherwise, as the director
deems necessary;

(17) To encourage voluntary cooperation by persons and affected groups to
achieve the purposes of the Environmental Protection Act, the Integrated Solid
Waste Management Act, and the Livestock Waste Management Act;

(18) To encourage local units of government to handle air, land, and water
pollution problems within their respective jurisdictions and on a cooperative
basis and to provide technical and consultative assistance therefor;

(19) To consult with any person proposing to construct, install, or otherwise
acquire an air, land, or water contaminant source or a device or system for
control of such source, upon request of such person, concerning the efficacy of
such device or system or concerning the air, land, or water pollution problem
which may be related to the source, device, or system. Nothing in any such
consultation shall be construed to relieve any person from compliance with the
Environmental Protection Act, the Integrated Solid Waste Management Act, the
Livestock Waste Management Act, rules and regulations in force pursuant to
the acts, or any other provision of law;

(20) To require all persons engaged or desiring to engage in operations which
result or which may result in air, water, or land pollution to secure a permit
prior to installation or operation or continued operation;

(21) To enter and inspect, during reasonable hours, any building or place,
except a building designed for and used exclusively for a private residence;

(22) To receive or initiate complaints of air, water, or land pollution, hold
hearings in connection with air, water, or land pollution, and institute legal
proceedings in the name of the state for the control or prevention of air, water,
or land pollution, and for the recovery of penalties, in accordance with the
Environmental Protection Act, the Integrated Solid Waste Management Act,
and the Livestock Waste Management Act;

(23) To delegate, by contract with governmental subdivisions which have
adopted local air, water, or land pollution control programs approved by the
council, the enforcement of state-adopted air, water, or land pollution control
regulations within a specified region surrounding the jurisdictional area of the
governmental subdivisions. Prosecutions commenced under such contracts
shall be conducted by the Attorney General or county attorneys as provided in
the Environmental Protection Act, the Integrated Solid Waste Management Act,
and the Livestock Waste Management Act;

(24) To conduct tests and take samples of air, water, or land contaminants,
fuel, process materials, or any other substance which affects or may affect
discharges or emissions of air, water, or land contaminants from any source,
giving the owner or operator a receipt for the sample obtained;

(25) To develop and enforce compliance schedules, under such conditions as
the director may prescribe and consistent with the standards, rules, and
regulations adopted by the council, to prevent, control, or abate pollution;

(26) To employ the Governor’s Keep Nebraska Beautiful Committee for such
special occasions and projects as the department may decide. Reimbursement,
of the committee shall be made from state and appropriate federal matching
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funds for each assignment of work by the department as provided in sections
81-1174 to 81-1177;

(27) To provide, to the extent determined by the council to be necessary and
practicable, for areawide, selective, and periodic inspection and testing of
motor vehicles to secure compliance with applicable exhaust emission stan-
dards for a fee not to exceed five dollars to offset the cost of inspection;

(28) To enforce, when it is not feasible to prescribe or enforce any emission
standard for control of air pollutants, the use of a design, equipment, a work
practice, an operational standard, or a combination thereof, adequate to protect
the public health from such pollutant or pollutants with an ample margin of
safety;

(29) To establish the position of public advocate to be located within the
department to assist and educate the public on departmental programs and to
carry out all duties of the ombudsman as provided in the Clean Air Act, as
amended, 42 U.S.C. 7661f;

(30) Under such conditions as it may prescribe for the review, recommenda-
tions, and written approval of the director, to require the submission of such
plans, specifications, and other information as it deems necessary to carry out
the Environmental Protection Act, the Integrated Solid Waste Management Act,
and the Livestock Waste Management Act or to carry out the rules and
regulations adopted pursuant to the acts. When deemed necessary by the
director, the plans and specifications shall be prepared and submitted by a
professional engineer licensed to practice in Nebraska;

(31) To carry out the provisions of the Petroleum Products and Hazardous
Substances Storage and Handling Act; and

(32) To consider the risk to human health and safety and to the environment
in evaluating and approving plans for remedial action.

Source: Laws 1971, LB 939, § 4; Laws 1972, LB 1435, § 3; Laws 1973,
LB 254, § 1; Laws 1974, LB 1029, § 2; Laws 1979, LB 342, § 1;
Laws 1980, LB 853, § 2; Laws 1981, LB 204, § 196; Laws 1983,
LB 356, § 4; Laws 1984, LB 1078, § 2; Laws 1986, LB 217, § 15;
Laws 1992, LB 1257, § 78; Laws 1994, LB 570, § 6; Laws 1996,
LB 1226, § 13; Laws 1997, LB 622, § 124; Laws 1998, LB 1209,
§ 20.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.
Petroleum Products and Hazardous Substances Storage and Handling Act, see section 81-15,117.

81-1504.01 Department of Environmental Quality; reports required; con-
tents.

The Department of Environmental Quality shall provide the following infor-
mation to the Governor and to the Clerk of the Legislature by December 1 of]
each year:

(1) A report by type of service or aid provided by the use and distribution of]
federal funds received by the department. The report shall also include user
fees, permit fees, license fees, and application fees authorized by the federal
Environmental Protection Agency as follows:
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(a) Actual expenditure of each grant or authorized fees for the most recently
completed state fiscal year, including state matching funds;

(b) Current budget and planned use and distribution of each grant and
authorized fees for the current state fiscal year, including state matching funds;

(¢c) A summary of the projected funding level of each grant and authorized
fees and the impact of federal mandates and regulations upon the future use of
each grant and authorized fees; and

(d) Program summaries including statistical summaries when applicable for
the most recently completed state fiscal year and program activity goals for the
current state fiscal year;

(2) A summary of regulations of the federal Environmental Protection Agency
which the department is required to implement and which do not include
federal funding assistance and the possible financial impact to the state and
political subdivisions;

(3) A report by type of service or aid provided by the use and distribution of]
state general and cash funds, including user fees, permit fees, license fees, and
application fees, to carry out activities that are not funded by federal grants as
follows:

(a) Actual expenditure of state funds, by agency sections, for the most
recently completed state fiscal year, including a breakdown of expenditures by
personal services, operations, travel, capital outlay, and consulting and contrac-
tual services;

(b) Current budget and planned use and distribution of state funds, by agency
sections, for the current state fiscal year, including a breakdown of expendi-
tures for personal services, operations, travel, capital outlay, and consulting
and contractual services;

(¢) A summary of projected program funding needs based upon the statutory
requirements and public demand for services and the department’s assessment
of anticipated needs statewide; and

(d) Program summaries including statistical summaries when applicable for
the most recently completed state fiscal year and program activity goals for the
current state fiscal year;

(4) A report regarding staff turnover by job class and the department’s
assessment of its ability to hire and retain qualified staff considering the state’s
personnel pay plan;

(5) A report listing the method used by each new or existing licensee,
permittee, or other person who is required by the department to establish proof
of financial responsibility; and

(6) A report for the previous state fiscal year relating to the purpose of the
Nebraska Litter Reduction and Recycling Act and of funds credited to the
Nebraska Litter Reduction and Recycling Fund.

The reports and summaries submitted to the Clerk of the Legislature shall be
submitted electronically.

Source: Laws 1991, LB 528, § 1; Laws 1993, LB 3, § 47; Laws 1993, LB
203, § 1; Laws 1994, LB 1034, § 2; Laws 2003, LB 143, § 9;
Laws 2007, LB79, § 1; Laws 2012, LB782, § 201.
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Cross References

Nebraska Litter Reduction and Recycling Act, see section 81-1534.

81-1504.02 Department; establish telephone line.

The department shall establish a telephone line to provide information on the
department’s programs and requirements and to report complaints and sus-
pected violations of the various environmental statutes and regulations which
the department administers, as well as complaints regarding the department’s
regulation and enforcement activities. The department may charge a fee for the
use of such a telephone line.

Source: Laws 1998, LB 1209, § 29.

81-1504.03 Grants or loans; restrictions.

No disbursements from grants or loans administered pursuant to the Envi-
ronmental Protection Act shall be made for projects related to tire-derived fuel.

Source: Laws 2001, LB 461, § 9.

81-1505 Council; rules and regulations; standards of air, land, and water
quality.

(1) In order to carry out the purposes of the Environmental Protection Act,
the Integrated Solid Waste Management Act, and the Livestock Waste Manage-
ment Act, the council shall adopt and promulgate rules and regulations which
shall set standards of air, water, and land quality to be applicable to the air,
waters, and land of this state or portions thereof. Such standards of quality
shall be such as to protect the public health and welfare. The council shall
classify air, water, and land contaminant sources according to levels and types
of discharges, emissions, and other characteristics which relate to air, water,
and land pollution and may require reporting for any such class or classes.
Such classifications and standards made pursuant to this section may be made
for application to the state as a whole or to any designated area of the state and
shall be made with special reference to effects on health, economic and social
factors, and physical effects on property. Such standards and classifications
may be amended as determined necessary by the council.

(2) In adopting the classifications of waters and water quality standards, the
primary purpose for such classifications and standards shall be to protect the
public health and welfare and the council shall give consideration to:

(a) The size, depth, surface area, or underground area covered, the volume,
direction, and rate of flow, stream gradient, and temperature of the water;

(b) The character of the area affected by such classification or standards, its
peculiar suitability for particular purposes, conserving the value of the area,
and encouraging the most appropriate use of lands within such area for
domestic, agricultural, industrial, recreational, and aquatic life purposes;

(c) The uses which have been made, are being made, or are likely to be made,
of such waters for agricultural, transportation, domestic, and industrial con-
sumption, for fishing and aquatic culture, for the disposal of sewage, industrial
waste, and other wastes, or other uses within this state and, at the discretion of
the council, any such uses in another state on interstate waters flowing through
or originating in this state;
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(d) The extent of present pollution or contamination of such waters which has
already occurred or resulted from past discharges therein; and

(e) Procedures pursuant to section 401 of the Clean Water Act, as amended,
33 U.S.C. 1251 et seq., for certification by the department of activities requiring
a federal license or permit which may result in a discharge.

(3) In adopting effluent limitations or prohibitions, the council shall give
consideration to the type, class, or category of discharges and the quantities,
rates, and concentrations of chemical, physical, biological, and other constitu-
ents which are discharged from point sources into navigable or other waters of;
the state, including schedules of compliance, best practicable control technolo-
gy, and best available control technology.

(4) In adopting standards of performance, the council shall give consider-
ation to the discharge of pollutants which reflect the greatest degree of effluent
reduction which the council determines to be achievable through application of
the best available demonstrated control technology, processes, operating meth-
ods, or other alternatives, including, when practicable, a standard permitting
no discharge of pollutants.

(5) In adopting toxic pollutant standards and limitations, the council shall
give consideration to the combinations of pollutants, the toxicity of the pollu-
tant, its persistence, degradability, the usual or potential presence of the
affected organisms in any waters, the importance of the affected organisms,
and the nature and extent of the effect of the toxic pollutant on such organisms.

(6) In adopting pretreatment standards, the council shall give consideration
to the prohibitions or limitations to noncompatible pollutants, prohibitions
against the passage through a publicly owned treatment works of pollutants
which would cause interference with or obstruction to the operation of publicly
owned treatment works, damage to such works, and the prevention of the
discharge of pollutants therefrom which are inadequately treated.

(7) In adopting treatment standards, the council shall give consideration to
providing for processes to which wastewater shall be subjected in a publicly
owned wastewater treatment works in order to make such wastewater suitable
for subsequent use.

(8) In adopting regulations pertaining to the disposal of domestic and
industrial liquid wastes, the council shall give consideration to the minimum
amount of biochemical oxygen demand, suspended solids, or equivalent in the
case of industrial wastewaters, which must be removed from the wastewaters
and the degree of disinfection necessary to meet water quality standards with
respect to construction, installation, change of, alterations in, or additions to
any wastewater treatment works or disposal systems, including issuance of
permits and proper abandonment, and requirements necessary for proper
operation and maintenance thereof.

(9)(a) The council shall adopt and promulgate rules and regulations for
controlling mineral exploration holes and mineral production and injection
wells. The rules and regulations shall include standards for the construction,
operation, and abandonment of such holes and wells. The standards shall
protect the public health and welfare and air, land, water, and subsurface
resources so as to control, minimize, and eliminate hazards to humans, ani-
mals, and the environment. Consideration shall be given to:
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(i) Area conditions such as suitability of location, geologic formations, topog-
raphy, industry, agriculture, population density, wildlife, fish and other aquatic
life, sites of archeological and historical importance, mineral, land, and water
resources, and the existing economic activities of the area including, but not
limited to, agriculture, recreation, tourism, and industry;

(ii) A site-specific evaluation of the geologic and hydrologic suitability of the
site and the injection, disposal, and production zones;

(iii) The quality of the existing ground water, the effects of exemption of the
aquifer from any existing water quality standards, and requirements for resto-
ration of the aquifer;

(iv) Standards for design and use of production facilities, which shall include,
but not be limited to, all wells, pumping equipment, surface structures, and
associated land required for operation of injection or production wells; and

(v) Conditions required for closure, abandonment, or restoration of mineral
exploration holes, injection and production wells, and production facilities in
order to protect the public health and welfare and air, land, water, and
subsurface resources.

(b) The council shall establish fees for regulated activities and facilities and
for permits for such activities and facilities. The fees shall be sufficient but shall
not exceed the amount necessary to pay the department for the direct and
indirect costs of evaluating, processing, and monitoring during and after
operation of regulated facilities or performance of regulated activities.

(c) With respect to mineral production wells, the council shall adopt and
promulgate rules and regulations which require restoration of air, land, water,
and subsurface resources and require mineral production well permit applica-
tions to include a restoration plan for the air, land, water, and subsurface
resources affected. Such rules and regulations may provide for issuance of a
research and development permit which authorizes construction and operation
of a pilot plant by the permittee for the purpose of demonstrating the permit-
tee’s ability to inject and restore in a manner which meets the standards
required by this subsection and the rules and regulations.

The rules and regulations adopted and promulgated may also provide for
issuance of a commercial permit after a finding by the department that the
injection and restoration procedures authorized by the research and develop-
ment permit have been successful in demonstrating the applicant’s ability to
inject and restore in a manner which meets the standards required by this
subsection and the rules and regulations.

(d) For the purpose of this subsection, unless the context otherwise requires,
restoration shall mean the employment, during and after an activity, of proce-
dures reasonably designed to control, minimize, and eliminate hazards to
humans, animals, and the environment, to protect the public health and welfare
and air, land, water, and subsurface resources, and to return each resource to a
quality of use consistent with the uses for which the resource was suitable prior
to the activity.

(10) In adopting livestock waste control regulations, the council shall consid-
er the discharge of livestock wastes into the waters of the state or onto land not
owned by the livestock operator, conditions under which permits for such
operations may be issued, including design, location, and proper management
of such facilities, protection of ground water from such operations, and revoca-
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tion, modification, or suspension of such permits for cause and all requirements
of the Livestock Waste Management Act.

(11) In adopting regulations for the issuance of permits under the National
Pollutant Discharge Elimination System created by the Clean Water Act, as
amended, 33 U.S.C. 1251 et seq., the council shall consider when such permits
shall be required and exemptions, application and filing requirements, terms
and conditions affecting such permits, notice and public participation, duration
and review of such permits, and monitoring, recording, and reporting under
the system.

(12) The council shall adopt and promulgate rules and regulations for air
pollution control which shall include:

(a) A construction permit program which requires the owner or operator of]
an air contaminant source to obtain a permit prior to construction. Application
fees shall be according to section 81-1505.06;

(b) An operating permit program consistent with requirements of the Clean
Air Act, as amended, 42 U.S.C. 7401 et seq., and an operating permit program
for minor sources of air pollution, which programs shall require permits for
both new and existing sources;

(c) Provisions for operating permits to be issued after public notice, to be
terminated, modified, or revoked for cause, and to be modified to incorporate
new requirements;

(d) Provisions for applications to be on forms provided by the department
and to contain information necessary to make a determination on the appropri-
ateness of issuance or denial. The department shall make a completeness
determination in a timely fashion and after such determination shall act on the
application within time limits set by the council. Applications for operating
permits shall include provisions for certification of compliance by the appli-
cant;

(e) Requirements for operating permits which may include such conditions as
necessary to protect public health and welfare, including, but not limited to (i)
monitoring and reporting requirements on all sources subject to the permit, (ii)
payment of annual fees sufficient to pay the reasonable direct and indirect costs
of developing and administering the air quality permit program, (iii) retention
of records, (iv) compliance with all air quality standards, (v) a permit term of
no more than five years from date of issuance, (vi) any applicable schedule of
compliance leading to compliance with air quality regulations, (vii) site access
to the department for inspection of the facility and records, (viii) emission
limits or control technology requirements, (ix) periodic compliance certifica-
tion, and (x) other conditions necessary to carry out the purposes of the
Environmental Protection Act. For purposes of this subsection, control technol-
ogy shall mean a design, equipment, a work practice, an operational standard
which may include a requirement for operator training or certification, or any
combination thereof;

(b) Classification of air quality control regions;

(g) Standards for air quality that may be established based upon protection of
public health and welfare, emission limitations established by the United States
Environmental Protection Agency, and maximum achievable control technology
standards for sources of toxic air pollutants. For purposes of this subdivision,
maximum achievable control technology standards shall mean an emission
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limit or control technology standard which requires the maximum degree of
emission reduction that the council, taking into consideration the cost of
achieving such emission reduction, any health and environmental impacts not
related to air quality, and energy requirements, determines is achievable for
new or existing sources in the category or subcategory to which the standard
applies through application of measures, processes, methods, systems, or tech-
niques, including, but not limited to, measures which accomplish one or a
combination of the following:

(i) Reduce the volume of or eliminate emissions of the pollutants through
process changes, substitution of materials, or other modifications;

(ii) Enclose systems or processes to eliminate emissions; or

(iii) Collect, capture, or treat the pollutants when released from a process,
stack, storage, or fugitive emission point;

(h) Restrictions on open burning and fugitive emissions;

(i) Provisions for issuance of general operating permits, after public notice,
for sources with similar operating conditions and for revoking such general
authority to specific permittees;

(j) Provisions for implementation of any emissions trading programs as
defined by the department. Such programs shall be consistent with the Clean
Air Act, as amended, 42 U.S.C. 7401 et seq., and administered through the
operating permit program;

(k) A provision that operating permits will not be issued if the Environmental
Protection Agency objects in a timely manner;

(I) Provisions for periodic reporting of emissions;

(m) Limitations on emissions from process operations, fuel-burning equip-
ment, and incinerator emissions and such other restrictions on emissions as are
necessary to protect the public health and welfare;

(n) Time schedules for compliance;
(o) Requirements for owner or operator testing and monitoring of emissions;

(p) Control technology requirements when it is not feasible to prescribe or
enforce an emission standard; and

(q) Procedures and definitions necessary to carry out payment of the annual
emission fee set in section 81-1505.04.

(13)(a) In adopting regulations for hazardous waste management, the council
shall give consideration to generation of hazardous wastes, labeling practices,
containers used, treatment, storage, collection, transportation including a mani-
fest system, processing, resource recovery, and disposal of hazardous wastes. It
shall consider the permitting, licensing, design and construction, and develop-
ment and operational plans for hazardous waste treatment, storage, and dispos-
al facilities, and conditions for licensing or permitting of hazardous waste
treatment, storage, and disposal areas. It shall consider modification, suspen-
sion, or revocation of such licenses and permits, including requirements for
waste analysis, site improvements, fire prevention, safety, security, restricted
access, and covering and handling of hazardous liquids and materials. Licenses
and permits for hazardous waste, treatment, storage, and disposal facilities
shall not be issued until certification by the State Fire Marshal as to fire
prevention and fire safety has been received by the department. The council
shall further consider the need at treatment, storage, or disposal facilities for

Reissue 2014 24



ENVIRONMENTAL PROTECTION § 81-1505

required equipment, communications and alarms, personnel training, and
contingency plans for any emergencies that might arise and for a coordinator
during such emergencies.

In addition the council shall give consideration to (i) ground water monitor-
ing, (ii) use and management of containers and tanks, (iii) surface impound-
ments, (iv) waste piles, (v) land treatment, (vi) incinerators, (vii) chemical or
biological treatment, (viii) landfills including the surveying thereof, and (ix)
special requirements for ignitable, reactive, or incompatible wastes.

In considering closure and postclosure of hazardous waste treatment, stor-
age, or disposal facilities, the council shall consider regulations that would
result in the owner or operator closing his or her facility so as to minimize the
need for future maintenance, and to control, minimize, or eliminate, to the
extent necessary to protect humans, animals, and the environment, postclosure
escape of hazardous waste, hazardous waste constituents, and leachate to the
ground water or surface waters, and to control, minimize, or eliminate, to the
extent necessary to protect humans, animals, and the environment, waste
decomposition to the atmosphere. In considering corrective action for hazard-
ous waste treatment, storage, or disposal facilities, the council shall consider
regulations that would require the owner or operator, or any previous owner or
operator with actual knowledge of the presence of hazardous waste at the
facility, to undertake corrective action or such other response measures neces-
sary to protect human health or the environment for all releases of hazardous
waste or hazardous constituents from any treatment, storage, or disposal
facility or any solid waste management unit at such facility regardless of the
time at which waste was placed in such unit.

Such regulations adopted pursuant to this subsection shall in all respects
comply with the Environmental Protection Act and the Resource Conservation
and Recovery Act, as amended, 42 U.S.C. 6901 et seq.

(b) In adopting regulations for hazardous waste management, the council
shall consider, in addition to criteria in subdivision (a) of this subsection,
establishing criteria for (i) identifying hazardous waste including extraction
procedures, toxicity, persistence, and degradability in nature, potential for
accumulation in tissue, flammability or ignitability, corrosiveness, reactivity,
and generation of pressure through decomposition, heat, or other means, and
other hazardous characteristics, (ii) listing all materials it deems hazardous and
which should be subject to regulation, and (iii) locating treatment, storage, or
disposal facilities for such wastes. In adopting criteria for flammability and
ignitability of wastes pursuant to subdivision (b)(i) of this subsection, no
regulation shall be adopted without the approval of the State Fire Marshal.

(¢) In adopting regulations for hazardous waste management, the council
shall establish a schedule of fees to be paid to the director by licensees or
permittees operating hazardous waste processing facilities or disposal areas on
the basis of a monetary value per cubic foot or per pound of the hazardous
wastes, sufficient but not exceeding the amount necessary to reimburse the
department for the costs of monitoring such facilities or areas during and after
operation of such facilities or areas. The licensees may assess a cost against,
persons using the facilities or areas. The director shall remit any money
collected from fees paid to him or her to the State Treasurer who shall credit
the entire amount thereof to the General Fund.
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(d) In adopting regulations for solid waste disposal, the council shall consider
storage, collection, transportation, processing, resource recovery, and disposal
of solid waste, developmental and operational plans for solid waste disposal
areas, conditions for permitting of solid waste disposal areas, modification,
suspension, or revocation of such permits, regulations of operations of disposal
areas, including site improvements, fire prevention, ground water protection,
safety and restricted access, handling of liquid and hazardous materials, insect
and rodent control, salvage operations, and the methods of disposing of
accumulations of junk outside of solid waste disposal areas. Such regulations
shall in all respects comply with the Environmental Protection Act, the Inte-
grated Solid Waste Management Act, and the Resource Conservation and
Recovery Act, as amended, 42 U.S.C. 6901 et seq.

(14) In adopting regulations governing discharges or emissions of oil and
other hazardous materials into the waters, in the air, or upon the land of the
state, the council shall consider the requirements of the Integrated Solid Waste
Management Act, methods for prevention of such discharges or emissions, and
the responsibility of the discharger or emitter for cleanup, toxicity, degradabili-
ty, and dispersal characteristics of the substance.

(15) In adopting regulations governing composting and composting sites, the
council shall give consideration to:

(a) Approval of a proposed site by the local governing body, including the
zoning authority, if any, prior to issuance of a permit by the department;

(b) Issuance of permits by the department for such composting operations,
with conditions if necessary;

(c) Submission of construction and operational plans by the applicant for a
permit to the department, with approval of such plans before issuance of such
permit;

(d) A term of up to ten years for such permits;

(e) Renewal of permits if the operation has been in substantial compliance
with composting regulations adopted pursuant to this subsection, permit condi-
tions, and operational plans;

(f) Review by the department of materials to be composted, including chemi-
cal analysis when found by the department to be necessary;

(g) Inspections of such compost sites by the department. Operations out of
compliance with composting regulations, permit conditions, or operational
plans shall be given a reasonable time for voluntary compliance, and failure to
do so within the specified time shall result in a hearing after notice is given, at
which time the owner or operator shall appear and show cause why his or her
permit should not be revoked;

(h) Special permits of the department for demonstration projects not to
exceed six months;

(i) Exemptions from permits of the department; and
(j) The Integrated Solid Waste Management Act.

(16) Any person operating or responsible for the operation of air, water, or
land contaminant sources of any class for which the rules and regulations of
the council require reporting shall make reports containing information as may
be required by the department concerning quality and quantity of discharges
and emissions, location, size, and height of contaminant outlets, processes
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employed, fuels used, and the nature and time periods or duration of discharges
and emissions, and such other information as is relevant to air, water, or land
pollution and is available.

(17) Prior to adopting, amending, or repealing standards and classifications
of air, water, and land quality and rules and regulations under the Integrated
Solid Waste Management Act or the Livestock Waste Management Act, the
council shall, after due notice, conduct public hearings thereon. Notice of
public hearings shall specify the waters or the area of the state for which
standards of air, water, or land are sought to be adopted, amended, or repealed
and the time, date, and place of such hearing. Such hearing shall be held in the
general area to be affected by such standards. Such notice shall be given in
accordance with the Administrative Procedure Act.

(18) Standards of quality of the air, water, or land of the state and rules and
regulations adopted under the Integrated Solid Waste Management Act or the
Livestock Waste Management Act or any amendment or repeal of such stan-
dards or rules and regulations shall become effective upon adoption by the
council and filing in the office of the Secretary of State. In adopting standards
of air, water, and land quality or making any amendment thereof, the council
shall specify a reasonable time for persons discharging wastes into the air,
water, or land of the state to comply with such standards and upon the
expiration of any such period of time may revoke or modify any permit
previously issued which authorizes the discharge of wastes into the air, water,
or land of this state which results in reducing the quality of such air, water, or
land below the standards established therefor by the council.

(19) All standards of quality of air, water, or land and all rules and regula-
tions adopted pursuant to law by the council prior to May 29, 1981, and
applicable to specified air, water, or land are hereby approved and adopted as
standards of quality of and rules and regulations for such air, water, or land.

(20) In addition to such standards as are heretofore authorized, the council
shall adopt and promulgate rules and regulations to set standards of perform-
ance, effluent standards, pretreatment standards, treatment standards, toxic
pollutant standards and limitations, effluent limitations, effluent prohibitions,
and quantitative limitations or concentrations which shall in all respects
conform with and meet the requirements of the National Pollutant Discharge
Elimination System in the Clean Water Act, as amended, 33 U.S.C. 1251 et seq.

(21)(a) The council shall adopt and promulgate rules and regulations requir-
ing all new or renewal permit or license applicants regulated under the
Environmental Protection Act, the Integrated Solid Waste Management Act, or
the Livestock Waste Management Act to establish proof of financial responsibil-
ity by providing funds in the event of abandonment, default, or other inability of
the permittee or licensee to meet the requirements of its permit or license on
other conditions imposed by the department pursuant to the acts. The council
may exempt classes of permittees or licensees from the requirements of this
subdivision when a finding is made that such exemption will not result in a
significant risk to the public health and welfare.

(b) Proof of financial responsibility shall include any of the following made
payable to or held in trust for the benefit of the state and approved by the
department:

(i) A surety bond executed by the applicant and a corporate surety licensed to
do business in this state;
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(ii) A deposit of cash, negotiable bonds of the United States or the state,
negotiable certificates of deposit, or an irrevocable letter of credit of any bank
or other savings institution organized or transacting business in the United
States in an amount or which has a market value equal to or greater than the
amount of the bonds required for the bonded area under the same terms and
conditions upon which surety bonds are deposited;

(iii) An established escrow account; or

(iv) A bond of the applicant without separate surety upon a satisfactory
demonstration to the director that such applicant has the financial means
sufficient to self-bond pursuant to bonding requirements adopted by the council
consistent with the purposes of this subdivision.

(c) The director shall determine the amount of the bond, deposit, or escrow
account which shall be reasonable and sufficient so the department may, if the
permittee or licensee is unable or unwilling to do so and in the event of
forfeiture of the bond or other financial responsibility methods, arrange to
rectify any improper management technique committed during the term of the
permit or license and assure the performance of duties and responsibilities
required by the permit or license pursuant to law, rules, and regulations.

(d) In determining the amount of the bond or other method of financial
responsibility, the director shall consider the requirements of the permit or
license or any conditions specified by the department, the probable difficulty of
completing the requirements of such permit, license, or conditions due to suchl
factors as topography, geology of the site, and hydrology, and the prior history
of environmental activities of the applicant.

This subsection shall apply to hazardous waste treatment, storage, or disposal
facilities which have received interim status.

(22) The council shall adopt and promulgate rules and regulations no more
stringent than the provisions of section 1453 et seq. of the federal Safe Drinking
Water Act, as amended, 42 U.S.C. 300j-13 et seq., for public water system
source water assessment programs.

The council may adopt and promulgate rules and regulations to implement a
source water petition program no more stringent than section 1454 et seq. of
the federal Safe Drinking Water Act, as amended, 42 U.S.C. 300j-14 et seq.

Source: Laws 1971, LB 939, § 5; Laws 1972, LB 1435, § 4; Laws 1973,
LB 538, § 2; Laws 1974, LB 1029, § 3; Laws 1979, LB 342, § 2;
Laws 1980, LB 853, § 3; Laws 1981, LB 216, § 3; Laws 1983, LB
356, § 5; Laws 1984, LB 1078, § 3; Laws 1986, LB 1008, § 2;
Laws 1992, LB 1257, § 79; Laws 1993, LB 623, § 3; Laws 1994,
LB 570, 8 7; Laws 1994, LB 1031, § 1; Laws 1997, LB 517, § 25;
Laws 1998, LB 1209, § 21; Laws 1999, LB 784, § 1; Laws 2001,
LB 126, § 1; Laws 2001, LB 667, § 49; Laws 2004, LB 449, § 1;
Laws 2006, LB 872, § 3; Laws 2011, LB30, § 1.

Cross References

Administrative Procedure Act, see section 84-920.
Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

A city ordinance with a mandatory bond requirement conflicts bility, and is impermissible. State ex rel. Alma v. Furnas Cty.
with subsection (21) of this section, which provides for certain Farms, 266 Neb. 558, 667 N.W.2d 512 (2003).
exemptions from the requirement of showing financial responsi-
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81-1505.01 Department of Environmental Quality Cash Fund; created; use;
investment.

There is hereby created the Department of Environmental Quality Cash Fund
which shall be used to pay the expenses of the department. The department
shall remit all fees collected pursuant to subsection (9) of section 81-1505 and
section 81-1521.09 to the State Treasurer for credit to the fund. Any fee
collected pursuant to section 81-1521.09 shall be used to pay the expenses
related to the notice of intent for which the fee was paid. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1983, LB 356, § 8; Laws 1987, LB 114, § 1; Laws 1992, LB
1257, § 80; Laws 1993, LB 3, § 48; Laws 1994, LB 1066, § 112;
Laws 1995, LB 429, § 2.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1505.02 Mineral exploration holes; rules and regulations.

The council may adopt and promulgate rules and regulations governing
mineral exploration holes prior to August 1, 1983, but such rules and regula-
tions shall not be effective until such date.

The council shall adopt and promulgate rules and regulations authorized by
the amendments made by Laws 1983, LB 356, to subsection (9) of section
81-1505 within one hundred twenty days of May 26, 1983. All requirements of
the Environmental Protection Act shall apply to any permit application regard-
less of the date of submission, except that the department shall continue to
diligently process any application submitted prior to May 26, 1983.

Source: Laws 1983, LB 356, § 9.

81-1505.03 Small Business Compliance Advisory Panel; created; members;
duties; expenses.

(1) There is hereby created the Small Business Compliance Advisory Panel.
The panel shall consist of the following:

(a) Two members who are not owners or representatives of owners of small
business stationary sources of air emissions selected by the Governor to
represent the general public;

(b) Four members selected by the Legislature who are owners or who
represent owners of small business stationary sources of air emissions; and

(c) One member selected by the director.

(2) The panel shall be responsible for all requirements of the Clean Air Act,
42 U.S.C. 7401 et seq., as such act existed on January 1, 2004. Members shall
be reimbursed for their actual and necessary expenses as provided in sections
81-1174 to 81-1177. The panel shall conduct its meetings in accordance with
the Open Meetings Act and shall submit an annual report to the Governor no
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later than January 1 of each year. The panel shall receive necessary staff
support from the department.

Source: Laws 1992, LB 1257, § 81; Laws 2004, LB 821, § 31.

Cross References

Open Meetings Act, see section 84-1407.

81-1505.04 Annual emission fee; payment; amount; adjustment; allocation of]
costs; department; duties; report.

(1)(a) The department shall collect an annual emission fee from major
sources of air pollution. Each major source shall pay the emission fee for
regulated pollutants in the amount of twenty-five dollars per ton per pollutant
or as adjusted pursuant to this section. The fee shall be based upon the amount
of emissions of each regulated pollutant as reported or estimated by the source
in the previous calendar year, but fees shall not be paid on amounts in excess of
four thousand tons per year for any regulated pollutant.

(b) Beginning with calendar year 2001 emissions, fees shall not be paid for a
mid-sized electric generation facility on amounts in excess of four hundred tons
per year for any regulated pollutant.

(¢) A mid-sized electric generation facility owned by a municipality shall
continue to be considered a separate mid-sized electric generation facility for
purposes of this section even if the facility is subsequently permitted with
another general unit larger than one hundred fifteen megawatts under separate
ownership. Each facility under separate ownership shall be considered a
separate major source for purposes of this section.

(d) For purposes of this section, mid-sized electric generation facility means a
facility that:

(i) Uses coal as the primary source of fuel in the facility’s largest generation
unit;

(ii) Has a name plate generating capacity of between seventy and one
hundred fifteen megawatts in the facility’s largest generation unit; and

(iii) Is not operating in a political subdivision which has been delegated the
authority to enforce the air quality permit program within its jurisdiction.

(2)(a) The emission fee may be increased or decreased annually by the
department by the percentage difference between the Consumer Price Index for
the most recent year ending before the beginning of such year and the
Consumer Price Index for the year 1989 or as required to pay all reasonable
direct and indirect costs of developing and administering the air quality permit
program. For purposes of this section, Consumer Price Index means the change
in the price of goods and services for all urban consumers published by the
United States Department of Labor at the close of the twelve-month period
ending on August 31 of each year.

(b) For purposes of this section, reasonable direct and indirect costs of
developing and administering the air quality permit program, as required
under the federal Clean Air Act, as the act existed on May 31, 2001, 42 U.S.C.
7661a through f, include:

(i) Consideration of any associated overhead charges for personnel, equip-
ment, buildings, and vehicles;

(ii) Reviewing and acting on any application for a permit or permit revision;
Reissue 2014 30



ENVIRONMENTAL PROTECTION § 81-1505.05

(iii) Implementing and enforcing the terms of any permit, not including any
court costs or other costs associated with any formal enforcement action;

(iv) Emissions and ambient monitoring, including adequate resources to
audit and inspect source-operated monitoring programs;

(v) Preparing generally applicable regulations or guidance;
(vi) Modeling, analyses, or demonstrations;
(vii) Preparing inventories and tracking emissions;

(viii) Developing and implementing any emissions trading programs as de-
fined by the department; and

(ix) Providing support to sources under the Small Business Compliance
Advisory Panel.

(c) The council shall establish procedures for the method of calculation and
payment of the emission fee in a manner consistent with this section and shall
establish the definition of or a table listing the pollutants which are regulated
pollutants and a definition of major source. Such definitions or listing shall
comply with and not be more stringent than the requirements of the federal
Clean Air Act, as the act existed on May 31, 2001, 42 U.S.C. 7401 et seq.

(3) On or before January 1 of each year, the department shall submit
electronically a report to the Legislature in sufficient detail to document all
direct and indirect program costs incurred in the previous fiscal year in
carrying out the air quality permit program. The Appropriations Committee of
the Legislature shall review such report in its analysis of executive programs in
order to verify that revenue generated from emission fees was used solely to
offset appropriate and reasonable costs associated with the air quality permit
program. The report shall identify costs incurred by the department to adminis-
ter the permit program for each major source. In addition, the department shall
identify costs incurred by primary activity not specific to a major source.

(4) The department shall administer a cost tracking system which shall show
costs for each major source and costs for each primary activity that is not
specific to a major source. The department shall consult with interested parties
regarding identification of primary activities to be tracked by the cost tracking
system.

Source: Laws 1992, LB 1257, § 82; Laws 1996, LB 634, § 1; Laws 2001,
LB 461, § 7; Laws 2005, LB 94, § 1; Laws 2006, LB 872, § 4;
Laws 2011, LB156, § 1; Laws 2012, LB782, § 202.

81-1505.05 Clean Air Title V Cash Fund; created; use; investment.

The Clean Air Title V Cash Fund is created. The department shall remit all
fees collected pursuant to section 81-1505.04 to the State Treasurer for credit to
the fund. Any fee collected pursuant to section 81-1505.04 shall be used solely
to pay the reasonable direct and indirect costs required to develop and
administer the air quality permit program, including expenses of the Small
Business Compliance Advisory Panel. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1995, LB 429, § 1.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1505.06 Air quality construction permit; fees; Air Quality Permit Cash
Fund; created; use; investment.

(1) Beginning January 1, 2005, each application for an air quality construc-
tion permit required by rules and regulations adopted pursuant to subsection
(12) of section 81-1505 shall be accompanied by an application fee. If fees are
required under more than one subdivision of this subsection, the application
shall be accompanied by the one fee which is the highest of the applicable fees.
The application fee shall be based on potential to emit, as defined in such rules
and regulations, in accordance with the following schedule:

(a) Three thousand dollars for facilities that directly emit or have the
potential to emit one hundred tons per year or more of any air pollutant, except
hazardous air pollutants;

(b) Three thousand dollars for facilities that directly emit or have the
potential to emit ten tons per year or more of any single hazardous air pollutant
or twenty-five tons per year or more of any combination of hazardous air
pollutants;

(c) One thousand five hundred dollars for facilities that directly emit or have
the potential to emit fifty tons per year or more but less than one hundred tons
per year of any air pollutant, except hazardous air pollutants;

(d) One thousand five hundred dollars for facilities that directly emit or have
the potential to emit (i) two and one-half tons per year or more but less than ten
tons per year of any single hazardous air pollutant or (ii) ten tons per year or
more but less than twenty-five tons per year of any combination of hazardous
air pollutants;

() Two hundred fifty dollars for facilities that directly emit or have the
potential to emit less than fifty tons per year of any air pollutant, except
hazardous air pollutants; and

(f) Two hundred fifty dollars for facilities that directly emit or have the
potential to emit (i) less than two and one-half tons per year of any single
hazardous air pollutant and (ii) less than ten tons per year of any combination
of hazardous air pollutants.

(2) All application fees collected under this section shall be remitted to the
State Treasurer for credit to the Air Quality Permit Cash Fund, which fund is
hereby created. The Air Quality Permit Cash Fund shall be used for purposes
identified in subsection (12) of section 81-1505. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

(3) For purposes of this section, (a) air pollutant means particulate matter
with a diameter of ten microns or less, sulfur dioxide or sulfur trioxide or any|
combination of the two, oxides of nitrogen, volatile organic compounds, and
carbon monoxide and (b) hazardous air pollutant means any pollutant defined
as such in rules and regulations adopted pursuant to subsection (12) of section
81-1505.

Source: Laws 2004, LB 449, § 2.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1506 Unlawful acts.
(1) It shall be unlawful for any person:

(a) To cause pollution of any air, waters, or land of the state or to place or
cause to be placed any wastes in a location where they are likely to cause
pollution of any air, waters, or land of the state; or

(b) To discharge or emit any wastes into any air, waters, or land of the state
which reduce the quality of such air, waters, or land below the air, water, on
land quality standards established therefor by the council. Any such action is
hereby declared to be a public nuisance. An animal feeding operation is not a
nuisance if:

(i) Reasonable techniques are employed to keep dust, noise, insects, and odor
at a minimum,;

(ii) It is in compliance with applicable regulations adopted by the council and
zoning regulations of the local governing body having jurisdiction; and

(iii) The action is brought by or on behalf of a person whose date of lawful
possession of the land claimed to be affected by an animal feeding operation is
subsequent to the issuance of an appropriate permit by the department for such
operation or is subsequent to the operation of the feedlot and an onsite
inspection by the department is made, before or after filing of the suit, and the
inspection reveals that no permit is required for such operation.

(2) It shall be unlawful for any person to:

(a) Discharge any pollutant into waters of the state without obtaining a
permit as required by the National Pollutant Discharge Elimination System
created by the Clean Water Act, as amended, 33 U.S.C. 1251 et seq., and by
rules and regulations adopted and promulgated pursuant to section 81-1505;

(b) Construct, install, modify, or operate any disposal system or part thereof
or any extension or addition thereto without obtaining necessary permits from
the department;

(¢) Increase in volume or strength any waste in excess of permitted discharg-
es specified under any existing permit;

(d) Construct, install, or operate any industrial, commercial, or other facility
or extend, modify, or add to any such facility if the operation would cause an
increase in the discharge or emission of wastes into the air, waters, or land of
the state or would otherwise cause an alteration of the physical, chemical, or
biological properties of any air, waters, or land of the state in a manner that is
not lawfully authorized; or

(e) Construct or use any new outlet for the discharge or emission of any
wastes into the air, waters, or land of the state without the necessary permit.

(3) It shall be unlawful for any person to:

(a) Construct or operate a solid waste management facility without first
obtaining a permit required under the Environmental Protection Act or under
the Integrated Solid Waste Management Act and the rules and regulations
adopted and promulgated by the council pursuant to the acts;

(b) Violate any term or condition of a solid waste management facility permit;
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(c) Violate any rule or regulation adopted and promulgated by the council
pursuant to the Environmental Protection Act or the Integrated Solid Waste
Management Act; or

(d) After October 1, 1993, dispose of any solid waste at any location other
than a solid waste management facility holding a current permit issued by the
department pursuant to the Integrated Solid Waste Management Act.

(4) It shall be unlawful to:

(a) Construct or operate an air pollution source without first obtaining a
permit required under the Environmental Protection Act and the rules and
regulations adopted and promulgated by the council pursuant to subsection
(12) of section 81-1505;

(b) Violate any term or condition of an air pollution permit or any emission
limit set in the permit; or

(c) Violate any emission limit or air quality standard established by the
council.

(5) It shall be unlawful for any person to:

(a) Construct or operate an animal feeding operation without first obtaining a
permit if required under the Livestock Waste Management Act or under the
Environmental Protection Act and the rules and regulations adopted and
promulgated by the council pursuant to such acts;

(b) Violate any provision of the Livestock Waste Management Act;
(c) Violate any term or condition of an animal feeding operation permit; or

(d) Violate any rule or regulation adopted and promulgated by the council
pursuant to the Environmental Protection Act or the Livestock Waste Manage-
ment Act.

(6) Nothing in this section shall be construed to authorize the department to
specify the type, design, method of installation, or type of construction of any
equipment of manufacturing processes.

Source: Laws 1971, LB 939, § 6; Laws 1972, LB 1435, § 5; Laws 1974,
LB 1029, § 4; Laws 1977, LB 132, § 1; Laws 1980, LB 915, § 1;
Laws 1983, LB 356, § 6; Laws 1992, LB 1257, § 83; Laws 1993,
LB 623, 8§ 4; Laws 1994, LB 570, § 8; Laws 1998, LB 1209, § 22;
Laws 2004, LB 916, § 26.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

Even in an industrial or rural area, one cannot conduct a allow the owner to correct or eliminate the cause of the griev+
business in such a manner as to materially prejudice a neighbor, ance. Botsch v. Leigh Land Co., 195 Neb. 509, 239 N.W.2d 481
but before enjoining it perpetually, a court of equity will usually (1976).

81-1507 Director; violations; hearings; orders.

(1) Whenever the director has reason to believe that a violation of any
provision of the Environmental Protection Act, the Integrated Solid Waste
Management Act, the Livestock Waste Management Act, a rule or regulation
pursuant to such acts, or any order of the department has occurred, he or she
may cause a written complaint to be served upon the alleged violator on
violators or he or she may bring a criminal or civil action under section
81-1508.01 or 81-1508.02. The complaint shall specify the provision of the act,
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rule or regulation, or order alleged to be violated and the facts alleged to
constitute a violation thereof and shall order that necessary corrective action be
taken within a reasonable time to be prescribed in such order. Any such order
shall become final unless each person named therein requests in writing a
hearing before the director no later than thirty days after the date such order is
served. In lieu of such order, the director may require that the alleged violator
appear before the director at a time and place specified in the notice and
answer the charges complained of. The notice shall be delivered to the alleged
violator or violators in accordance with the provisions of subsection (5) of this
section not less than thirty days before the time set for the hearing.

Whenever, on the basis of any information, the director determines that there
is or has been a release of hazardous waste or hazardous constituents into the
environment from a facility authorized to operate under the Environmental
Protection Act or from a facility subject to hazardous waste management
regulations adopted and promulgated under the act, the director may issue an
order requiring the owner or operator to monitor, investigate, and undertake
corrective action or such other response at the facility or beyond the facility
boundary where necessary to protect human health and the environment. In
the case of any facility or site not in operation at the time a determination is
made to require corrective action, if the director finds that the owner could not
reasonably be expected to have actual knowledge of the presence of hazardous
waste at the site, the director may issue an order requiring any previous owner
or operator who could reasonably be expected to have actual knowledge to
carry out the necessary monitoring, investigation, and corrective action.

(2) The director shall afford an opportunity for a fair hearing, in accordance
with the provisions of the Environmental Protection Act, the Integrated Solid
Waste Management Act, or the Livestock Waste Management Act, to the alleged
violator or violators at the time and place specified in the notice or any
modification thereof. On the basis of the evidence produced at the hearing, the
director or hearing officer shall make findings of fact and conclusions of law
and enter such order as in his or her opinion will best further the purposes of
the acts and shall give written notice of such order to the alleged violator and to
such other persons who appear at the hearing and make written request for
notice of the order. If the hearing is held before any person other than the
director, such person shall transmit a record of the hearing together with
findings of fact and conclusions of law to the director. The director, prior to
entering his or her order on the basis of such record, shall provide opportunity
to the parties to submit for his or her consideration exceptions to the findings
or conclusions and supporting reasons for such exceptions. The order of the
director shall become final and binding on all parties unless appealed to the
courts as provided in section 81-1509 within thirty days after notice has been
sent to the parties.

(3) Any person who is denied a permit by the director or who has such permit
revoked or modified shall be afforded an opportunity for a fair hearing as
provided in subsection (2) of this section in connection therewith upon written
application to the director within thirty days after receipt of notice from the
director of such denial, revocation, or modification. On the basis of such
hearing the director shall affirm, modify, or revoke his or her previous determi-
nation.

(4) Whenever the director finds that an emergency exists requiring immediate
action to protect the public health and welfare, the director may, without notice
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or hearing, issue an order reciting the existence of such an emergency and
requiring that such action be taken as the director deems necessary to meet the
emergency. Notwithstanding the provisions of subsection (2) of this section,
such order shall be effective immediately. Any person to whom such order is
directed shall comply therewith immediately but on application to the director
shall be afforded a hearing as soon as possible and not later than ten days after
such application by such affected person. On the basis of such hearing, the
director shall continue such order in effect, revoke it, or modify it.

(5) Except as otherwise expressly provided, any notice, order, or other
instrument issued by or under authority of the director shall be served on any;
person affected thereby in a manner provided for service of a summons in a
civil action. Proof of service shall be filed in the office of the department.

Every certificate or affidavit of service made and filed as provided in this
section shall be prima facie evidence of the facts therein stated, and a certified
copy thereof shall have like force and effect.

(6) The hearings provided for in this section may be conducted by the
director or by any member of the department acting in his or her behalf, or the
director may designate hearing officers who shall have the power and authority
to conduct such hearings in the name of the director at any time and place. A
verbatim record of the proceedings of such hearings shall be taken and filed
with the director, together with findings of fact and conclusions of law made by
the director or hearing officer. Witnesses who are subpoenaed shall receive the
same fees as in civil actions in the district court and mileage as provided in
section 81-1176. In case of contumacy or refusal to obey a notice of hearing or
subpoena issued under the provisions of this section, the district court shall
have jurisdiction, upon application of the director, to issue an order requiring
such person to appear and testify or produce evidence as the case may require
and any failure to obey such order of the court may be punished by such court
as contempt thereof.

If requested to do so by any party concerned with such hearing, the full
stenographic notes, or tapes of an electronic transcribing device, of the testimo-
ny presented at such hearing shall be taken and filed. The stenographer shall,
upon the payment of the stenographer’s fee allowed by the court therefor,
furnish a certified transcript of the whole or any part of the stenographer’s
notes to any party to the action requiring and requesting the same.

Source: Laws 1971, LB 939, § 7; Laws 1972, LB 1435, § 6; Laws 1974,
LB 1029, § 5; Laws 1981, LB 204, § 197; Laws 1983, LB 447,
§ 99; Laws 1987, LB 152, § 2; Laws 1992, LB 1257, § 84; Laws
1998, LB 1209, § 23; Laws 1999, LB 784, § 2; Laws 1999, LB
789, § 1.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, sce section 54-2401.

The Director of Environmental Quality is not required to issue required to issue a complaint meeting the requirements of this|

a complaint under this section for each and every possible section. State ex rel. Wood v. Fisher Foods, Ltd., 254 Neb. 982,
violation of the Environmental Protection Act, but if the director 581 N.W.2d 409 (1998).
decides to pursue enforcement of a violation, then the director is

81-1508 Violations of Environmental Protection Act, Integrated Solid Waste
Management Act, or Livestock Waste Management Act; civil penalties; injunc-
tions.
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(1) Any person who violates any of the provisions of the Environmental
Protection Act, the Integrated Solid Waste Management Act, or the Livestock
Waste Management Act, fails to perform any duty imposed by either act or any;
rule or regulation issued thereunder, or violates any order or determination of
the director promulgated pursuant to either act and causes the death of fish or
other wildlife shall, in addition to the penalties provided in sections 81-1508.01
and 81-1508.02, be liable to pay to the state an additional amount equal to the
sum of money reasonably necessary to restock waters with fish or replenish
such wildlife as determined by the director after consultation with the Game
and Parks Commission. Such amount may be recovered by the director on
behalf of the state in a civil action brought in the district court of the county in
which such violation or failure to perform the duty imposed occurred.

(2) Except as provided for in subsection (3) of this section for the handling,
storage, treatment, transportation, or disposal of solid or hazardous waste, in
addition to the penalties provided by this section and sections 81-1508.01 and
81-1508.02, the director, whenever he or she has reason to believe that any
person, firm, or corporation is violating or threatening to violate any provision
of the acts, any rule or regulation adopted and promulgated thereunder, or any
order of the director, may petition the district court for an injunction. It shall
be the duty of each county attorney or the Attorney General to whom the
director reports a violation to cause appropriate proceedings to be instituted
without delay to assure compliance with the acts.

(3) Upon receipt of evidence that the handling, storage, treatment, transpor-
tation, or disposal of any solid waste or hazardous waste is presenting an
imminent and substantial endangerment to the health of humans or animals or
to the environment, the director may petition the district court for an injunction
to immediately restrain any person from contributing to the alleged acts, to
stop such handling, storage, treatment, transportation, or disposal, and to take
such other action as may be necessary. It shall be the duty of each county
attorney or the Attorney General to whom the director reports a violation to
cause appropriate proceedings to be instituted without delay to assure compli-
ance with the Environmental Protection Act, the Integrated Solid Waste Man-
agement Act, and the Livestock Waste Management Act.

Source: Laws 1971, LB 939, § 8; Laws 1972, LB 1435, § 7; Laws 1973,
LB 538, § 3; Laws 1979, LB 342, § 3; Laws 1981, LB 216, § 4;
Laws 1983, LB 356, § 7; Laws 1984, LB 1078, § 4; Laws 1987,
LB 565,8 1; Laws 1991, LB 413, § 1; Laws 1992, LB 1257, § 85;
Laws 1994, LB 570, § 9; Laws 1998, LB 1209, § 24.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

A showing of pollution is not a requisite to recovery of a civil the operation must be considered in determining the amount, if]
penalty under subsection (1)(c) of this section. In an action for any, of a penalty. State ex rel. Grams v. Beach, 243 Neb. 126,
civil penalties under subsection (1)(c) of this section, the size of 498 N.W.2d 83 (1993).

81-1508.01 Violations of Environmental Protection Act, Integrated Solid
Waste Management Act, or Livestock Waste Management Act; criminal penal-
ties.

(1) Any person who violates the Environmental Protection Act, the Integrated
Solid Waste Management Act, or the Livestock Waste Management Act by
knowingly and willfully committing any of the following offenses shall be guilty
of a Class IV felony:
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(a) Violating any water pollution control law, rule, or regulation adopted
pursuant to the National Pollutant Discharge Elimination System created by
the Clean Water Act, as amended, 33 U.S.C. 1251 et seq., or any permit or
permit condition or limitation or failing to obtain a permit as required by the
Environmental Protection Act, the Integrated Solid Waste Management Act, or
the Livestock Waste Management Act;

(b) Violating any air pollution control law, rule, regulation, permit, license, or
permit or license condition or limitation;

(c) Violating any hazardous waste control law, rule, regulation, permit,
license, or permit or license condition or limitation;

(d) Violating any mineral production, mineral exploration, or injection con-
trol law, rule, regulation, permit, license, or permit or license condition or
limitation;

(e) Making any false statement, representation, or certification in any applica-
tion, label, manifest, record, report, plan, or other document required to be
filed or maintained by the Environmental Protection Act, the Integrated Solid
Waste Management Act, or the Livestock Waste Management Act or the rules or
regulations adopted and promulgated pursuant to such acts;

(f) Falsifying, tampering with, or rendering inaccurate any monitoring device
or method used or required for compliance with any permit or license or the
Environmental Protection Act, the Integrated Solid Waste Management Act, or
the Livestock Waste Management Act or the rules or regulations adopted and
promulgated pursuant to such acts; or

(g) Transporting hazardous waste to an unpermitted facility.

(2) Any person who violates the Environmental Protection Act, the Integrated
Solid Waste Management Act, or the Livestock Waste Management Act by
knowingly and willfully committing any of the following offenses shall be guilty
of a Class I misdemeanor:

(a) Violating any solid waste control law, rule, regulation, permit, license, or
permit or license condition or limitation; or

(b) Violating any livestock waste control law, rule, regulation, permit, license,
or permit or license condition or limitation.

(3) Any person who knowingly and willfully violates any other provision of
the Environmental Protection Act, the Integrated Solid Waste Management Act,
or the Livestock Waste Management Act or any rule or regulation adopted and
promulgated pursuant to such acts shall be guilty of a Class III misdemeanor.

(4) Each violation under this section shall be actionable. In case of a
continuing violation, each day shall constitute a separate offense. Any person
who knowingly and willfully violates this section shall be subject to personal
liability under this section. In assessing the amount of any fine, the court shall
consider the degree and extent of the violation, the size of the operation, and
any economic benefit derived from noncompliance.

Source: Laws 1994, LB 570, § 10; Laws 1998, LB 1209, § 25.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

81-1508.02 Unlawful acts; civil penalty.
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(1) It shall be unlawful for any person:

(a) To refuse the right of entry and inspection to any authorized representa-
tive of the department when the representative is acting under the provisions of
a permit issued by the department;

(b) To violate any air, water, or land quality standards, any emission or
effluent standards or limitations, any permit or license condition or limitation,
any order of the director, or any monitoring, reporting, or record-keeping
requirements contained in or issued or entered into pursuant to the Environ-
mental Protection Act, the Integrated Solid Waste Management Act, or the
Livestock Waste Management Act or the rules or regulations adopted and
promulgated pursuant to such acts;

(c) To make any false statement, representation, or certification in any
application, label, record, report, plan, or other document required to be filed
or maintained by such acts, rules, or regulations;

(d) To falsify, tamper with, or render inaccurate any monitoring device or
method used or required for compliance with a permit or license or such acts,
rules, or regulations; or

(e) To violate any other provision of or fail to perform any other duty imposed
by such acts, rules, or regulations.

(2) Each violation of this section or of section 81-1506 shall subject a person
to a civil penalty of no more than ten thousand dollars per day. In case of a
continuing violation, each day shall constitute a separate offense. In assessing
the amount of the fine, the court shall consider the degree and extent of the
violation, the size of the operation, and any economic benefit derived from
noncompliance.

Source: Laws 1994, LB 570, § 11; Laws 1998, LB 1209, § 26; Laws 1999,
LB 789, § 2.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2401.

Before secking the imposition of a civil penalty under this ex rel. Wood v. Fisher Foods, Ltd., 254 Neb. 982, 581 N.W.2d
section, the Director of Environmental Quality must first issue a 409 (1998).
complaint satisfying the requirements of section 81-1507. State

81-1509 Appeal; procedure.

An appeal may be taken from any final decision of the director, and the
appeal shall be in accordance with the Administrative Procedure Act.
Source: Laws 1971, LB 939, § 9; Laws 1972, LB 1435, § 8; Laws 1974,
LB 1029, § 6; Laws 1979, LB 321, § 3; Laws 1988, LB 352,
§ 174.

Cross References

Administrative Procedure Act, see section 84-920.
For the purposes of this section, no final decision has been rector of Environmental Quality. State ex rel. Wood v. Fisher
rendered unless a complaint has first been issued by the Di- Foods, Ltd., 254 Neb. 982, 581 N.W.2d 409 (1998).
81-1510 Director; voluntary compliance; records.

(1) The director shall make every effort to obtain voluntary compliance
through warning, conference, or any other appropriate means prior to initiat-
ing enforcement proceedings, except that such requirement shall not be con-
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strued to alter enforcement duties or requirements of the director and the
department.

(2) The director may require the maintenance of records relating to the
operation of disposal systems, and any authorized representative of the director
may examine and copy any such records or memoranda pertaining to the
operation of disposal systems. Copies of such records shall be submitted to the
director upon request.

Source: Laws 1971, LB 939, § 10; Laws 1972, LB 1435, § 9; Laws 1992,
LB 1257, § 86.

81-1511 Department; inspections; search warrants.

Any duly authorized officer, employee, or representative of the director may
at any reasonable time, with the consent of the person or persons in control of
an air, land, or water contaminant source, enter and inspect any property,
premise, or place on or at which such a contaminant source is located or being
constructed, installed, or established for the purpose of ascertaining the state of;
compliance with the Environmental Protection Act, the Integrated Solid Waste
Management Act, and the Livestock Waste Management Act and rules and
regulations in force pursuant to the acts. A suitably restricted search warrant,
upon a showing of probable cause in writing and upon oath or affirmation, may
be issued by the district court as provided by law to such officer, employee, on
representative of the department for the purpose of enabling him or her to
make such inspection. No person shall refuse entry or access to any authorized
representative of the department who requests entry for purposes of inspection
and who presents appropriate credentials and warrants. No person shall
obstruct, hamper, or interfere with any such inspection. Nothing in this section
shall be construed to prevent prompt inspection without consent or appropriate
warrant in acute and compelling emergency situations when there is neither
sufficient time nor opportunity to obtain a search warrant. If requested, the
owner or operator of the premises shall receive a report setting forth all facts
found which relate to compliance status.

Source: Laws 1971, LB 939, § 11; Laws 1972, LB 1435, § 10; Laws 1987,
LB 152, § 3; Laws 1992, LB 1257, § 87; Laws 1998, LB 1209,
§ 27.

Cross References

Inspection of grain warehouses, department, duties, see section 88-550.
Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.

81-1512 Department; emergency powers.

Nothing in the Environmental Protection Act, the Integrated Solid Waste
Management Act, or the Livestock Waste Management Act shall be construed to
limit any power which the Governor or any other officer may have to declare
an emergency and act on the basis of such declaration if such power is
conferred by statute or constitutional provision or inheres in the office.

Source: Laws 1971, LB 939, § 12; Laws 1987, LB 152, § 4; Laws 1992,
LB 1257, § 88; Laws 1998, LB 1209, § 28.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.
Livestock Waste Management Act, see section 54-2416.
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81-1513 Variances from rules or regulations; notice; conditions for granting;
appeal.

(1) Any person who owns or is in control of any plant, building structure,
process, or equipment may apply to the director for a variance from rules or
regulations. The director may grant such variance if he or she finds that the
emissions or discharges occurring or proposed to occur do not endanger or
tend to endanger human health or safety or that compliance with the rules or
regulations from which variance is sought would produce serious hardship
without equal or greater benefits to the public. In making such findings the
director shall give due consideration to all the facts and circumstances bearing
upon the reasonableness of the emissions or discharges involved including, but
not limited to:

(a) The character and degree of injury to or interference with the health and
physical property of the people;

(b) The social and economic value of the source of the air, water, or land
pollution;

(c) The question of priority of location in the area involved; and

(d) The technical practicability and economic reasonableness of reducing or
eliminating the emissions or discharges resulting from such source.

(2) No variance shall be granted until the director has considered the relative
interests of the applicant, other owners of property likely to be affected by the
discharges, and the general public. Before any variance is granted, the director
shall give public notice of an application for such variance immediately upon
receipt of such application and in accordance with the rules and regulations of
the department. The notice shall be published in a newspaper of general
circulation in the county in which the plant, building structure, process, or
equipment on which the proposed variance is located.

(3) Any variance or renewal thereof shall be granted within the requirements
of subsection (1) of this section, for time periods and under conditions consis-
tent with the reasons therefor, and within the following limitations:

(a) If the variance is granted on the ground that there is no practicable means
known or available for the adequate prevention, abatement, or control of the
air, water, or land pollution involved, it shall be only until the necessary means
for prevention, abatement, or control become known and available and subject
to the taking of any substitute or alternate measures that the director may
prescribe;

(b) If the variance is granted on the ground that compliance with the
particular requirement or requirements from which variance is sought will
necessitate the taking of measures which, because of their extent or cost, must
be spread over a considerable period of time, it shall be for a period not to
exceed such reasonable time as, in the view of the director, is requisite for the
taking of the necessary measures. A variance granted on the ground specified in
this section shall contain a timetable for the taking of action in an expeditious
manner and shall be conditioned on adherence to such timetable; and

(c) If the variance is granted on the ground that it is justified to relieve or
prevent hardship of a kind other than that provided for in subdivision (a) or (b)
of this subsection, it shall be for not more than one year.

(4) Any variance granted pursuant to this section may be renewed on terms
and conditions and for periods which would be appropriate on initial granting
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of a variance. If complaint is made to the director on account of the variance,
no renewal thereof shall be granted unless the director finds that renewal is
justified. No renewal shall be granted except on application therefor. Any such
application shall be made at least thirty days prior to the expiration of the
variance. Immediately upon receipt of an application for renewal and before
approving the renewal application, the director shall give public notice of such
application in accordance with rules and regulations of the department. The
public notice shall be published in a newspaper of general circulation in the
county in which the plant, building structure, process, or equipment on which
the variance is located.

(5) A variance or renewal shall not be a right of the applicant or holder
thereof but shall be in the discretion of the director. The granting or denial of a
variance or a renewal shall be by final order of the director. Any person
adversely affected by such an order may appeal the decision, and the appeal
shall be in accordance with the Administrative Procedure Act.

(6) Nothing in this section and no variance or renewal granted pursuant to
this section shall be construed to prevent or limit the application of the
emergency provisions and procedures of section 81-1507 to any person or his
or her property.

(7) No variance shall be granted which will sanction any violation of state or
federal statutes or regulations.

Source: Laws 1971, LB 939, § 13; Laws 1972, LB 1435, § 11; Laws 1974,
LB 1029, § 7; Laws 1988, LB 352, § 175; Laws 2006, LB 975,
§ 19.

Cross References

Administrative Procedure Act, see section 84-920.

81-1514 Land resources; public policy.

It is hereby declared to be the public policy of the State of Nebraska to
achieve and maintain such a reasonable degree of purity of the land resources
of the state as will protect human health and safety, and, to the greatest degree
practicable, prevent injury to plant and animal life and property, foster the
comfort and convenience of the people, promote the economic and social
development of the state, protect the scenic beauty of the state, facilitate the
enjoyment of the natural attractions of the state, and to provide for the
prevention, abatement and control of new or existing land pollution.

Source: Laws 1971, LB 939, § 14.

81-1515 Repealed. Laws 1972, LB 1435, § 16.

81-1516 Refuse, garbage, and rubbish; disposal; conditions.

No person shall dispose of any refuse, garbage, or rubbish at any place except
a disposal area for which a permit has been issued as provided by the
Environmental Protection Act or, on and after October 1, 1993, in a facility for
which a permit has been issued under the Integrated Solid Waste Management
Act. Nothing in either act and no act of the director shall usurp the legal right
of a local governing body to develop and enforce local ordinances, codes, or
rules and regulations on solid waste disposal equal to or more stringent than
the provisions of the acts as necessary to protect the public health and welfare
and the environment, and the provisions of the acts shall not relieve the

Reissue 2014 42



ENVIRONMENTAL PROTECTION §81-1521.08

applicant from obtaining a permit from a local governing body when required
or relieve the person owning or operating a disposal area from responsibility
for securing proper zoning permits or complying with all applicable local
ordinances, codes, or rules and regulations not in conflict with the provisions of
the acts.

Source: Laws 1971, LB 939, § 16; Laws 1987, LB 152, § 5; Laws 1992,
LB 1257, § 89.

Cross References

Garbage and solid waste disposal facilities, construction and operation by cities of the first and second classes and villages, see
sections 19-2101 to 19-2111.

Integrated Solid Waste Management Act, see section 13-2001.

Solid waste disposal areas and facilities, siting approval from city, village, or county, see sections 13-1701 to 13-1714.

81-1517 Repealed. Laws 1992, LB 1257, § 105.
81-1518 Repealed. Laws 1992, LB 1257, § 105.
81-1519 Repealed. Laws 1992, LB 1257, § 105.
81-1520 Repealed. Laws 1992, LB 1257, § 105.
81-1521 Repealed. Laws 1974, LB 1029, § 10.
81-1521.01 Transferred to section 81-1521.15.
81-1521.02 Transferred to section 81-1521.17.
81-1521.03 Transferred to section 81-1521.20.
81-1521.04 Transferred to section 81-1521.21.
81-1521.05 Transferred to section 81-1521.22.
81-1521.06 Transferred to section 81-1521.23.
81-1521.07 Repealed. Laws 1987, LB 152, § 12.

81-1521.08 Hazardous waste; terms, defined.

For purposes of sections 81-1521.08 to 81-1521.23, unless the context other-
wise requires:

(1) Chief executive officer shall mean the mayor, city manager, or chairper-
son of the board of trustees of a municipality;

(2) Commercial hazardous waste management facility shall mean a hazard-
ous waste management facility which accepts hazardous waste for treatment,
storage, or disposal which is generated by any person other than the person
which owns or operates such facility;

(3) Committee shall mean the specific site review committee established in
response to a notice of intent filed pursuant to section 81-1521.09;

(4) Hazardous waste management facility shall mean all contiguous land, and
structures, other appurtenances, and improvements on the land, used for the
treatment, storage, or disposal of hazardous waste. A hazardous waste manage-
ment facility may consist of several treatment, storage, or disposal operational
units such as one or more landfills or surface impoundments or any combina-
tion of such operational units;

(5) Municipality shall mean an incorporated city or village; and
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(6) Other definitions found in section 81-1502 shall apply.
Source: Laws 1987, LB 114, § 2.

81-1521.09 Hazardous waste; commercial hazardous waste management
facility; notice of intent to apply for permit; fee; site review committee;
director; appoint designee.

(1) Commencing on June 30, 1988, any person who desires a permit for a
commercial hazardous waste management facility shall, at least one hundred
eighty days prior to making application therefor, file a notice of intent with the
director on a form provided by the director. The notice of intent shall include
such information as prescribed by the director and shall be accompanied by a
fee established by the department in an amount sufficient, but not in excess of
the amount necessary, to pay the department for the direct and indirect costs of
processing the notice of intent and to pay the costs and expenses specified in
section 81-1521.12. Within fifteen days of receipt of a notice of intent, the
director shall notify the appropriate local officials and shall establish a specific
site review committee. The purpose of establishing the committee shall be to
provide for early public involvement in the consideration of a proposed facility.

(2) The director may appoint a designee to carry out duties assigned to the
director related to a notice of intent or an application for a permit except the
duty to make the decision required by section 81-1521.19. If the applicant is an
individual, the application shall include the applicant’s social security number.

Source: Laws 1987, LB 114, § 3; Laws 1997, LB 752, § 225.

81-1521.10 Hazardous waste; site review committee; membership.

(1) The committee shall consist of twelve members, six of whom shall be local
members and six of whom shall be regional members.

(2) The six local members shall be chosen as follows:

(a) If the proposed facility will be located within the zoning jurisdiction of a
municipality, the chief executive officer of the municipality shall appoint six
members who reside within such zoning jurisdiction;

(b) If the proposed facility will be located in an unincorporated area which is
within five miles of the zoning jurisdiction of one or more municipalities, the
chief executive officer of each such municipality shall appoint a member who
resides within the zoning jurisdiction of the respective municipality and the
chairperson of the county board of the county in which the facility would be
located shall appoint additional members who reside within five miles of the
proposed facility for a total of six members; and

(c) If the proposed facility will be located in an unincorporated area which is
more than five miles from the zoning jurisdiction of any municipality, the
chairperson of the county board of the county in which the facility would be
located shall appoint six members who reside within five miles of the proposed
facility.

(3) The six regional members shall be appointed by the director to represent
various interests affected by a proposed facility and shall include at least one
environmental representative, one academic expert, one industry representa-
tive, one community planner, one representative of public interest groups, and
one representative of the medical community. The regional members shall be
appointed for two-year terms and shall serve whenever a committee is needed
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during that time. Alternates shall be appointed to serve in case a regional
member is unable to do so or is already serving on a committee.

Source: Laws 1987, LB 114, § 4.

81-1521.11 Hazardous waste; site review committee; meetings; officers;
professional facilitator.

The director shall organize a meeting of the committee within twenty-one
days of the filing of a notice of intent by an applicant. The director shall serve
as temporary chairperson of the committee and shall select as a professional
facilitator a person trained in group dynamics and objectivity to handle com-
mittee meetings with the public and the applicant. At its first meeting, the
committee shall select a chairperson and any other officers it deems necessary
and shall adopt procedures for gathering information and preparing a report.
The committee shall hold factfinding meetings near the proposed site for the
facility. The applicant shall make a technical advisor and other resource people
available to the committee.

Source: Laws 1987, LB 114, § 5.

81-1521.12 Hazardous waste; department; provide staff; applicant; pay ex-
penses.

The department shall provide a secretary and other staff persons to assist the
committee. The applicant shall pay the expenses for such clerical and other
help and the salary of the professional facilitator, shall pay the costs of printing
the committee’s report, and shall reimburse the committee members for thein
mileage expenses at the rate provided in section 81-1176 for state employees.
The department shall keep a record of all such costs and expenses and assess
the applicant for any amount over the estimated amount on which the fee paid
by the applicant was based.

Source: Laws 1987, LB 114, § 6.

81-1521.13 Hazardous waste; site review committee; consider factors; enu-
merated.

Factors to be considered by the committee shall include, but not be limited
to:

(1) Economic considerations such as whether the facility is needed, profit
expectations for the facility, how the facility will be operated, effects on the
community, the potential for compensation to the local governing body, and
aspects related to closure of the facility;

(2) The function of the facility, including the management processes involved,
the wastes to be handled, the relationship to any integrated system or master
plan for hazardous waste management, and plans for future expansion;

(3) Considerations related to the technology to be used such as why that
process was chosen, plans for quality control, reliability of the technology, and
the sequence of steps involved from generation of the wastes to postclosure of
the facility;

(4) Characteristics of the site for the facility, the methods for determining the
characteristics, and why the site was chosen;

(5) Surface drainage, ground water protection, air emissions, and other
factors related to environmental quality;
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(6) Transportation considerations such as methods to be used, waste contain-
ment during transport, party responsible for transport, timing of arrivals,
routing, and response plans in case of spills;

(7) Plans for responses to emergencies and for site security, qualifications
and training of personnel, and actions to be taken when there are operating
problems; and

(8) Enforcement provisions, including applicable regulations, monitoring
plans, who is responsible for enforcement, sequence and timing of possible
enforcement, and the ability of governmental agencies to ensure compliance.

Source: Laws 1987, LB 114, § 7.

81-1521.14 Hazardous waste; site review committee; issue report; contents.

The committee shall issue a report no later than one hundred eighty days
from the date the notice of intent is filed, except that the deadline may be
extended by mutual agreement between the applicant and the committee. The
report shall document the discussion of community concerns raised during
review by the committee of the proposed commercial hazardous waste manage-
ment facility, including identification and discussion of the issues which were
resolved, the issues which were not resolved, and the questions which were not
answered, including the reasons they were not answered.

The report may also include recommendations on the compensation which
the applicant should pay or provide to the local governing body. Any recom-
mendations shall be subject to further negotiations between the applicant and
the local governing body.

Copies of the report shall be made available to committee members, the
department, the applicant, and the public.

After issuance of its report, the committee shall have no further duties, except
that the department may ask the committee to review any changes related to
the proposed commercial hazardous waste management facility which are
proposed by the applicant and to amend its report if appropriate.

Source: Laws 1987, LB 114, § 8.

81-1521.15 Commercial hazardous waste management facility; application
for permit.

At the conclusion of the process involving the committee, the person desiring
a permit for a commercial hazardous waste management facility shall make
application therefor to the director on a form provided by the director. The
application shall contain the name and residence of the applicant, the location
of the proposed facility, and such other information as may be necessary and
shall be accompanied by a copy of the committee’s report and any written
response by the applicant to such report.

Source: Laws 1980, LB 853, § 8; R.S.1943, (1981), § 81-1521.01; Laws
1987, LB 114, § 9.

81-1521.16 Commercial hazardous waste management facility; application;
hearing by local governing body.

If the application for a commercial hazardous waste management facility
contains all of the information required by the department, the director shall
send a copy of the application, of the committee’s report, and of any response

Reissue 2014 46



ENVIRONMENTAL PROTECTION § 81-1521.19

by the applicant to the report to the county board of the county if the proposed
facility will be located outside the zoning jurisdiction of a city or village or to
the city council or board of trustees if it will be located within the zoning
jurisdiction of a city or village. A hearing shall be held by the county board, city
council, or board of trustees within forty-five days of receipt of the copy of the
application.

Source: Laws 1987, LB 114, § 10.

81-1521.17 Commercial hazardous waste management facility; notice of
hearing; decision by local governing body.

Before the county board, city council, or board of trustees approves or
disapproves a proposed commercial hazardous waste management facility,
notice shall be given once at least thirty days but not more than forty days
before the hearing and a second time at least ten days before the hearing. Such
notice shall be given by publication of a notice in a newspaper either published
in or having general circulation in the county, city, or village where the
proposed facility is to be located and shall state the time and place of hearing,
the name of the applicant for a permit, and the exact location of the proposed
facility. In deciding whether to approve or disapprove such facility, the county
board, city council, or board of trustees shall determine if such facility will be
in compliance with its zoning laws or violate any local ordinances or resolu-
tions. The local governing body shall make its decision within one hundred
eighty days of receipt of a copy of the application from the director and shall
notify the department and the applicant of its action. If the local governing
body disapproves the application, it shall specify its reasons for disapproval. If
the local governing body disapproves the application, the department may not
take further action on the application unless the disapproval is reversed by
court order. For purposes of appeal, the decision of the local governing body to
disapprove the application shall be deemed a final order.

Source: Laws 1980, LB 853, § 9; R.S.1943, (1981), § 81-1521.02; Laws
1987, LB 114, 8 11; Laws 1987, LB 152, § 8.

81-1521.18 Commercial hazardous waste management facility; appeal of
decision.

The disapproval decision made by the local governing body may be appealed
to district court. The court may affirm the decision or it may reverse or modify
the decision if the substantial rights of the petitioner may have been prejudiced
because the decision is:

(1) In violation of constitutional provisions;

(2) In excess of the statutory authority or jurisdiction of the local governing
body;

(3) Made upon unlawful procedure;

(4) Unsupported by competent, material, and substantial evidence in view of
the entire record as made on review; or

(5) Arbitrary or capricious.
Source: Laws 1987, LB 114, § 12.

81-1521.19 Commercial hazardous waste management facility; approval;
director; duties.
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Following approval action by the local governing body, the director shall
determine if the proposed facility complies with the provisions of the Environ-
mental Protection Act and all rules, regulations, and standards promulgated
pursuant to such act. The review shall include, but not be limited to, consider-
ation of factors related to air quality, water quality, waste management, and
hydrogeology and of the environmental risks and benefits to the vicinity in
which the facility would be located. Each person in the department who
reviews the application shall prepare and sign a written statement for evalua-
tion by the director who shall decide whether to approve or disapprove the
application.

Source: Laws 1987, LB 114, § 13.

81-1521.20 Commercial hazardous waste management facility; publication of]
notice; additional hearing; permit; issuance; conditions.

The department shall publish notice of an application for a permit for a
commercial hazardous waste management facility, together with the action
taken by the local governing body, the director’s decision, and whether the
permit will be granted or denied, in a legal newspaper either published in or
having general circulation in the vicinity affected. A copy of such notice shall
also be provided to the applicant. The public may comment or request a public
hearing within thirty days after the date such information is made available,
and the director may, within his or her discretion, hold a hearing on the
granting or denial of the permit if he or she determines that the circumstances
justify it.

Prior to issuing the permit, the director shall find that the applicant is a
responsible and suitable person to conduct the business and that the proposed
facility complies with the provisions specified in section 81-1521.19 and has the
requisite approval of the local governing body. Permit conditions established by
the department shall supersede any ordinances, resolutions, regulations, or
requirements of the local governing body, then or thereafter in effect, which are
inconsistent with such conditions.

Source: Laws 1980, LB 853, § 10; R.S.1943, (1981), § 81-1521.03; Laws
1987, LB 114, § 14.

81-1521.21 Commercial hazardous waste management facility; permittee;
financial responsibility and insurance.

As a condition of granting a permit for any commercial hazardous waste
management facility, the permittee shall provide proof of financial responsibili-
ty pursuant to subdivision (21)(a) of section 81-1505 and liability insurance,
including coverage against nonsudden and accidental occurrences, in an
amount determined by the director.

Source: Laws 1980, LB 853, § 11; Laws 1984, LB 1078, § 6;
R.S.Supp.,1986, § 81-1521.04; Laws 1987, LB 114, § 15.

81-1521.22 Commercial hazardous waste management facility permit; expi-
ration; renewal.

Permits shall expire five years following the date of issuance but may be
renewed if the permittee has complied with the provisions of the Environmen-
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tal Protection Act and the rules and regulations adopted and promulgated
thereunder.

Source: Laws 1980, LB 853, § 12; R.S.1943, (1981), § 81-1521.05; Laws
1987, LB 114, § 16; Laws 1987, LB 152, § 9.

81-1521.23 Commercial hazardous waste management facility permit; revo-
cation; when.

The director may revoke the permit for a commercial hazardous waste
management facility, pursuant to subsection (3) of section 81-1507, if he or she
finds that the facility is not being operated in accordance with the Environmen-
tal Protection Act and rules and regulations adopted and promulgated thereun-
der.

Source: Laws 1980, LB 853, § 13; R.S.1943, (1981), § 81-1521.06; Laws
1987, LB 114, § 17; Laws 1987, LB 152, § 10.

81-1522 Repealed. Laws 1992, LB 1257, § 105.

81-1523 Accumulation of junk; unlawful.

It shall be unlawful for any property owner or person in lawful possession of
property to allow the accumulation of junk on property that is not purely
agricultural in character to the extent that such accumulation is a potential
hazard to health.

Source: Laws 1971, LB 939, § 23.

81-1524 Accumulation of junk; investigation; removal; notice.

The department of health of a city, or the director, as the case may be, shall
have the power to investigate all complaints of violations of section 81-1523
and, if either the department or director finds that the property owner or
person in lawful possession of the property has allowed an unlawful accumula-
tion of junk, shall give notice to the owner or person in lawful possession of the
property by certified or registered mail to remove the accumulation within
thirty days.

Source: Laws 1971, LB 939, § 24.

81-1525 Accumulation of junk; failure to remove; violation; penalty.

Any property owner or person in lawful possession of property who fails orn
refuses to remove an accumulation of junk as directed by the director pursuant
to section 81-1524 shall be guilty of a Class IV misdemeanor.

Source: Laws 1971, LB 939, § 25; Laws 1972, LB 1435, § 13; Laws 1977,
LB 39, § 305; Laws 2007, LBS, § 1.

81-1526 Rules and regulations; provisions applicable; exceptions.

(1) All rules and regulations adopted by the council and all hearings and
other proceedings of the director, and judicial review thereof, shall be subject
to the provisions of the Administrative Procedure Act.

(2) Nothing in this section shall be construed to require a hearing prior to the
issuance of an emergency order pursuant to section 81-1507.
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(3) Nothing in the Administrative Procedure Act shall be construed to render
inapplicable or unenforceable the procedure set forth in section 81-1507. In any;
case of inconsistency or conflict, the provisions of section 81-1507 shall prevail.

Source: Laws 1971, LB 939, § 26; Laws 1974, LB 1029, § 8.

Cross References

Administrative Procedure Act, see section 84-920.

81-1527 Records and information; confidential use.

(1) Any records or other information furnished to or obtained by the depart-
ment concerning one or more air, water, or land contaminant sources, which
records or information, as certified by the owner or operator and determined
by the director to relate to methods or processes entitled to protection as trade
secrets of such owner or operator, shall be only for the confidential use of the
department in the administration of the Environmental Protection Act and the
Integrated Solid Waste Management Act unless such owner or operator ex-
pressly agrees to their publication or availability to the general public, except
that emission data obtained under the Clean Air Act, as amended, 42 U.S.C.
7401 et seq., or effluent data, permit applications, draft permits, or permits as
issued, all under the National Pollutant Discharge Elimination System, pursu-
ant to the Federal Water Pollution Control Act Amendments of 1972, Public
Law 92-500, as amended, shall be available to the public during business hours.
Any information to be accorded confidential status in a national pollutant
discharge elimination system form shall be forwarded to the Regional Adminis-
trator of the Environmental Protection Agency for concurrence with the di-
rector’s determination of such status. Nothing in this section shall be construed
to prevent the use of such records or information by the department in
compiling or publishing analyses or summaries relating to the general condi-
tion of water or the land or the outdoor atmosphere as long as such analyses or
summaries do not identify any owner or operator or reveal any information
otherwise confidential under this section.

(2) The director shall permit the Administrator or Regional Administrator of
the Environmental Protection Agency or his or her delegates to inspect the
confidential records of the department concerning a given source.

Source: Laws 1971, LB 939, § 27; Laws 1972, LB 1435, § 14; Laws 1974,
LB 1029, § 9; Laws 1984, LB 1078, § 7; Laws 1992, LB 1257,
§ 90.

Cross References

Integrated Solid Waste Management Act, see section 13-2001.

81-1528 Act; political subdivision exempt; when; council; rules and regula-
tions.

(1) The Environmental Protection Act shall not apply in any political subdivi-
sion which provides for the control of air, water, or land pollution by resolu-
tion, ordinance, or regulation not inconsistent with the substantive provisions
of the Environmental Protection Act or any rule or regulation adopted pursuant
to such act, except that no such resolution, ordinance, or regulation shall
become effective until a certificate of exemption has been issued by the
director. Such certificate of exemption shall be available for inspection in the
office of the county, city, or village clerk as the case may be.
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(2) If the director determines at any time after the issuance of such a
certificate that a resolution, ordinance, or regulation is being enforced in a
manner inconsistent with the Environmental Protection Act or any rule or
regulation adopted pursuant to such act in any political subdivision holding a
certificate of exemption, the director may suspend the certificate of exemption
and the Environmental Protection Act shall apply in such political subdivision
until such standards are met and a new certificate is issued.

(3) Any political subdivision desiring a certificate of exemption shall make
application for such certificate by filing a petition for certificate of exemption
with the director. The director or his or her designated representative shall
promptly investigate such petition. If the recommendation of the director or his
or her designated representative is against the granting of a certificate of
exemption and he or she, in his or her discretion, concludes that a hearing
would be advisable, a hearing shall be held as provided in section 81-1507 on
the questions of whether the resolution, ordinance, or regulation is consistent;
with the substantive provisions of the Environmental Protection Act or any rule
or regulation adopted pursuant to such act and whether adequate provisions
have been made for enforcement. The burden of proof shall be upon the
political subdivision. A like hearing shall be held upon any proposed suspension
of a certificate of exemption.

(4) If the director finds that the location, character, or extent of particular
concentrations of population, air, water, or land contaminant sources, the
geographic, topographic, or meteorological considerations, or any combination
thereof are such as to make impracticable the maintenance of appropriate
levels of air, water, or land quality without an areawide air, water, or land
pollution control program, the director may determine the boundaries within
which such program is necessary and require it as the only acceptable alterna-
tive to direct state administration.

(5) Nothing in the Environmental Protection Act shall be construed to
supersede or oust the jurisdiction of any local air, water, or land pollution
control program in operation on May 26, 1971. Such program shall meet all
requirements of the Environmental Protection Act for a local air, water, or land
pollution control program. Any approval required from the department shall be
deemed granted unless the department takes specific action to the contrary.

(6) Until October 1, 1993, cities of the second class and villages shall be
exempt from the provisions of the Environmental Protection Act and the
Integrated Solid Waste Management Act pertaining to permits for and control
of nonhazardous solid waste disposal systems if such cities and villages provide
solid waste disposal systems which do not result in the pollution of waters of]
the state. The department shall act in an advisory capacity to such cities and
villages and shall have the right to inspect solid waste disposal sites and
evaluate them according to the site evaluation criteria promulgated pursuant to
the Resource Conservation and Recovery Act, as amended, 42 U.S.C. 6901 et
seq. The department shall notify the community of the results of its evaluation.

(7) The council shall, by July 1, 1992, adopt and promulgate rules and
regulations which provide standards for the closure and postclosure care of all
landfills, including landfills previously exempted under this section.

Source: Laws 1971, LB 939, § 28; Laws 1972, LB 1435, § 15; Laws 1980,
LB 853, § 7; Laws 1984, LB 1078, § 8; Laws 1991, LB 67, § 2;
Laws 1992, LB 1257, § 91.
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Cross References

Integrated Solid Waste Management Act, see section 13-2001.

81-1528.01 Repealed. Laws 1986, LB 491, § 40.
81-1529 Act, how construed.

Nothing in the Environmental Protection Act shall be construed to:

(1) Grant to the department any jurisdiction or authority with respect to air
contamination existing solely within commercial and industrial plants, works,
or shops or private property appurtenant thereto;

(2) Affect the relations between employers and employees with respect to or
arising out of any condition of air contamination or air pollution; or

(3) Supersede or limit the applicability of any law or ordinance relating to
sanitation, industrial health, or safety.

Source: Laws 1971, LB 939, § 29; Laws 1987, LB 152, § 11.

81-1530 Repealed. Laws 1987, LB 152, § 12.
81-1531 Repealed. Laws 1974, LB 1029, § 10.
81-1531.01 Act, how construed.

Nothing in the Environmental Protection Act shall be construed to apply to
any wells or holes covered by sections 57-901 to 57-922.

Source: Laws 1983, LB 356, § 10.

81-1531.02 Uranium mining; department; regulatory duties; prohibited
methods; enforcement.

(1) The department shall recommend an appropriate regulatory policy for
controlling uranium mining to be presented to the council and the Legislature
by January 1, 1986. The department shall evaluate all reasonable regulatory
options for addressing the impacts on air, land, and water quality of uranium
mining by methods other than mineral production and injection wells which
are presently regulated. The department shall examine and consider regulatory
programs created by other states and the federal government, their applicability
to Nebraska, and their success in the states or areas where they are used and
shall consider, but not be limited to, the following policy options:

(a) The development of uranium surface and shaft mining regulations;

(b) The development of regulations addressing appropriate development,
mitigation, or reclamation standards for uranium mining or uranium mining-
related activities;

(¢) The appropriateness of developing regulations addressing ground or
surface water use standards for uranium mining or uranium mining-related
activities as a means of limiting the impact of uranium mining on land and
water resources; and

(d) The use of any other existing state regulatory programs to control or
regulate the impacts of uranium mining on land and water resources.

(2) The department shall perform the evaluation in cooperation with other
state agencies which have or could have a role in regulating the impacts of
uranium mining on Nebraska’s people and resources or in controlling other
uranium mining activities. The department shall also create a citizen advisory
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panel, of interested or affected parties, which shall be consulted for its input
and opinion on the results of the evaluation of regulatory options.

(3) Uranium mining by any method other than mineral production and
injection wells shall be prohibited until legislation is passed authorizing the
department to regulate such mining activities. It is the intent of the Legislature
that uranium mining shall be regulated by the department. Upon receipt of
evidence that uranium mining by any method other than by mineral production
and injection wells or related activities are presenting or are likely to present an
imminent and substantial threat to the environment, the director shall petition
the district court for an injunction to immediately restrain any person from
contributing to the alleged acts or to require any person to stop such acts or to
take such other action as may be necessary. It shall be the duty of each county
attorney or the Attorney General to whom the director reports a violation to
cause appropriate proceedings to be instituted without delay to assure compli-
ance with this section.

Source: Laws 1983, LB 356, § 11; Laws 1984, LB 742, § 2; Laws 1986,
LB 1008, § 3.

81-1532 Act, how cited.

Sections 81-1501 to 81-1532 shall be known and may be cited as the
Environmental Protection Act.
Source: Laws 1971, LB 939, § 32; Laws 1983, LB 356, § 12; Laws 1987,
LB 114, § 18; Laws 1991, LB 528, § 2; Laws 1992, LB 1257,
§ 92; Laws 1994, LB 570, § 12; Laws 1998, LB 1209, § 30; Laws
2000, LB 1234, § 13; Laws 2001, LB 461, § 8; Laws 2004, LB
449, § 3.

81-1533 Repealed. Laws 2000, LB 1234, § 24.

(b) LITTER REDUCTION AND RECYCLING ACT

81-1534 Act, how cited.

Sections 81-1534 to 81-1566 shall be known and may be cited as the
Nebraska Litter Reduction and Recycling Act.

Source: Laws 1979, LB 120, § 1; Laws 1993, LB 203, § 2; Laws 2007,
LB568, § 1.
Termination date October 30, 2020.

81-1535 Legislative declaration; litter and recycling program.

The Legislature declares that the protection of the public health, safety, and
well-being, the maintenance of the economic productivity and environmental
quality of the state, and the conservation of natural resources require the
implementation of a comprehensive litter and recycling program throughout
the state and the rapid development of technologically and economically
feasible operational projects for the recovery of energy and resources.

Source: Laws 1979, LB 120, § 2.
Termination date October 30, 2020.

81-1536 Definitions, where found.
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For purposes of the Nebraska Litter Reduction and Recycling Act, unless the
context otherwise requires, the definitions found in sections 81-1537 to
81-1548.04 shall be used.

Source: Laws 1979, LB 120, § 3; Laws 1981, LB 253, § 2; Laws 1993, LB
203, § 3.
Termination date October 30, 2020.

81-1537 Department, defined.

Department shall mean the Department of Environmental Quality.

Source: Laws 1979, LB 120, § 4; Laws 1993, LB 3, § 50.
Termination date October 30, 2020.

81-1538 Council, defined.
Council shall mean the Environmental Quality Council.

Source: Laws 1979, LB 120, § 5; Laws 1993, LB 3, § 51.
Termination date October 30, 2020.

81-1539 Fund, defined.

Fund shall mean the Nebraska Litter Reduction and Recycling Fund.

Source: Laws 1979, LB 120, § 6.
Termination date October 30, 2020.

81-1540 Director, defined.
Director shall mean the Director of Environmental Quality.

Source: Laws 1979, LB 120, § 7; Laws 1993, LB 3, § 52.
Termination date October 30, 2020.

81-1541 Litter, defined.

Litter shall mean all waste material susceptible to being dropped, deposited,
discarded, or otherwise disposed of by any person upon any property in the
state, but not including the wastes of primary processes of farming or manufac-
turing. Waste material as used in this section shall mean any material appear-
ing in a place or in a context not associated with that material’s function or
origin.

Source: Laws 1979, LB 120, § 8; Laws 1981, LB 253, § 3.
Termination date October 30, 2020.

81-1542 Manufacturer, defined.

Manufacturer shall mean any person engaged in a business activity who has
annual gross proceeds in this state of at least one hundred thousand dollars
resulting from the sale of tangible personal property which the person has
made, produced, manufactured, processed, or fabricated which is within any ofi
the categories listed in section 81-1560.

Source: Laws 1979, LB 120, § 9; Laws 1981, LB 253, § 4; Laws 1993, LB
203, § 4.
Termination date October 30, 2020.

81-1543 Person, defined.
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Person shall mean any natural person, political subdivision, government
agency, public or private corporation, partnership, limited liability company,
joint venture, association, firm, or individual proprietorship.

Source: Laws 1979, LB 120, § 10; Laws 1993, LB 121, § 539.
Termination date October 30, 2020.

81-1544 Public place, defined.

Public place shall mean any place or area in the state that is used or held out
for use by the public, whether owned or operated by public or private interests.

Source: Laws 1979, LB 120, § 11.
Termination date October 30, 2020.

81-1545 Recycling, defined.

Recycling shall mean the process of separating, cleaning, treating, and
reconstituting waste or other discarded materials for the purpose of recovering
and reusing the resources contained therein.

Source: Laws 1979, LB 120, § 12.
Termination date October 30, 2020.

81-1546 Recycling center, defined.

Recycling center shall mean a central collection point in a community for
recyclable materials.

Source: Laws 1979, LB 120, § 13.
Termination date October 30, 2020.

81-1547 Resource recovery, defined.

Resource recovery shall mean a system or process for the recovery of
materials or energy from waste material.
Source: Laws 1979, LB 120, § 14.
Termination date October 30, 2020.

81-1548 Source separation, defined.

Source separation shall mean separation by the public from their general
refuse of recyclable material.

Source: Laws 1979, LB 120, § 15.
Termination date October 30, 2020.

81-1548.01 Wholesaler, defined.

Wholesaler shall mean any person engaged in business who has annual gross
proceeds in this state of at least one hundred thousand dollars resulting from
sales at the wholesale level to retailers, other merchants, or industrial, institu-
tional, and commercial users of any tangible personal property falling into any
of the categories listed in section 81-1560 which is sold at the wholesale level.

Source: Laws 1981, LB 253, § 5; Laws 1993, LB 203, § 5.
Termination date October 30, 2020.

81-1548.02 Retailer, defined.
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Retailer shall mean any person engaged in business who has annual gross
proceeds in this state of at least one hundred thousand dollars resulting from
the sales of tangible personal property for storage, use, or other consumption or
from the business of making sales at auction of tangible personal property
owned by the person or others for storage, use, or other consumption of any of
the products, including byproducts, falling into the categories listed in section
81-1560.02.

Source: Laws 1981, LB 253, § 6; Laws 1993, LB 203, § 6.
Termination date October 30, 2020.

81-1548.03 Tangible personal property, defined.
Tangible personal property shall mean all tangible personal property except:

(1) Gas, electricity, and water delivered through mains, lines, pipes, or
channels to purchasers;

(2) Food and food products for human or pet consumption sold in bulk form
and not packaged or subpackaged in individual containers, packages, or units,
or a type of size not suitable for sale to consumers purchasing in the ordinary
course of retail marketing; and

(3) Fertilizer, seeds, annual plants, any form of animal life, and animal feed
sold for resale or use in the agricultural food industry.

Source: Laws 1981, LB 253, § 7.
Termination date October 30, 2020.

81-1548.04 Gross proceeds, defined.

Gross proceeds shall mean the total receipts from all sales less expenditures
for the purchase of any item in this state for the purpose of recycling such item.

Source: Laws 1981, LB 253, § 8.
Termination date October 30, 2020.

81-1549 Council; adopt rules and regulations.

In addition to other powers and duties, the council shall have the power to
propose and to adopt and promulgate rules and regulations necessary to carry
out the provisions, purposes, and intent of the Nebraska Litter Reduction and
Recycling Act.

Source: Laws 1979, LB 120, § 16; Laws 1981, LB 253, § 9; Laws 1993,

LB 203, § 7.
Termination date October 30, 2020.

81-1550 Litter prone activities and areas; litter receptacles; required.

Litter prone activities and areas shall be required to have appropriate litter
receptacles meeting minimum standards established by the department. The
council shall, by regulation, determine what are litter prone activities and
areas.

Source: Laws 1979, LB 120, § 17.
Termination date October 30, 2020.

81-1551 Litter receptacles; owner or operator provide and maintain; penalty.
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It shall be the responsibility of any person owning or operating any establish-
ment or public place in which litter receptacles are required by section 81-1550
to procure and place such receptacles at his or her own expense on the
premises and to maintain the same in accord with rules and regulations
adopted by the council. Any person who fails to place such litter receptacles on
the premises in the numbers required or to maintain such receptacles in the
manner required shall be guilty of a Class V misdemeanor.

Source: Laws 1979, LB 120, § 18; Laws 1981, LB 253, § 10.
Termination date October 30, 2020.

81-1552 Litter receptacle; abuse; misuse; prohibited; violation; penalty.

(1) No person shall damage, deface, abuse, or misuse any litter receptacle not
owned by him or her so as to interfere with its proper function or to detract
from its proper appearance.

(2) No person shall deposit leaves, clippings, prunings, garden refuse, or
household waste materials in any litter receptacle, except with the permission
of the owner of such receptacle.

(3) Any person violating this section shall be guilty of a Class V misdemeanor.

Source: Laws 1979, LB 120, § 19; Laws 1981, LB 253, § 11.
Termination date October 30, 2020.

81-1553 Repealed. Laws 2007, LB 79, § 3.

81-1553.01 Litter problem; surveys; department; grant funds; progress re-
port.

Prior to April 5, 2007, in order to identify the litter problem more fully and to
measure the progress made by the department, the department conducted, or
granted funds to enable public or private agencies to conduct, a survey
measuring the amount and composition of litter on the public highways,
recreation lands, and urban areas in the state. The department shall conduct, or
grant funds to enable public or private agencies to conduct, followup surveys
on a sufficiently regular basis to provide meaningful measurement of the
amount and composition of litter and the rate of littering. The results of these
surveys shall be reported to the Governor.

Source: Laws 2007, LB568, § 2.
Termination date October 30, 2020.

81-1554 Department; jobs for unemployed; design programs; grant funds.

In order to provide employment and to establish litter free areas, the
department may design programs and grant funds for the use of unemployed
persons on a seasonal and part-time basis. In designing such programs, the
department shall cooperate and coordinate with federal, other governmental,
and private programs aimed at providing jobs for the unemployed.

Source: Laws 1979, LB 120, § 21.
Termination date October 30, 2020.

81-1555 Department; encourage effective local littering laws.
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The department shall work toward establishing effective local ordinances and
resolutions relating to littering laws.

Source: Laws 1979, LB 120, § 22.
Termination date October 30, 2020.

81-1556 Act; enforcement; personnel.

The director may designate trained employees of the department to enforce
and administer the Nebraska Litter Reduction and Recycling Act and all rules
and regulations adopted pursuant to the act. The director may contract with
other state and local governmental agencies having law enforcement capabili-
ties for services and personnel reasonably necessary to carry out the enforce-
ment provisions of the act. All peace officers of this state or any political
subdivision of this state shall enforce the provisions of the act and all rules and
regulations adopted pursuant to the act and are empowered to issue citations to
any person violating any provision of the act in their presence.

Source: Laws 1979, LB 120, § 23; Laws 1981, LB 253, § 13; Laws 1993,
LB 203, § 9.
Termination date October 30, 2020.

81-1557 Department; littering laws; appropriate provisions posted.

The penalties which may be imposed for littering in this state and any
provisions of the Nebraska Litter Reduction and Recycling Act deemed appro-
priate by the department shall be posted along public highways of this state, at
visitor centers, at the entrance to state parks and recreation areas, at public
beaches, and at such other public places as the department determines is
necessary to accomplish the purposes of the act.

Source: Laws 1979, LB 120, § 24; Laws 1981, LB 253, § 14; Laws 1993,
LB 203, § 10.
Termination date October 30, 2020.

81-1558 Nebraska Litter Reduction and Recycling Fund; created; use; invest-
ment.

There is hereby created within the state treasury a fund to be known as the
Nebraska Litter Reduction and Recycling Fund. The proceeds of the fee
imposed by sections 81-1559 to 81-1560.02, money received by the department
as gifts, donations, or contributions toward the goals stated in section 81-1535,
and money received by the department for nonprofit activities concerning litter
reduction and recycling, including, but not limited to, honoraria, literature
furnished by the department, and funds realized as reimbursement for expenses
in conducting educational forums, shall be remitted to the State Treasurer for
credit to such fund to be used for the administration and enforcement of the
Nebraska Litter Reduction and Recycling Act. Any money in the fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1979, LB 120, § 25; Laws 1981, LB 253, § 15; Laws 1993,
LB 203, § 11; Laws 1994, LB 1066, § 113; Laws 1999, LB 592,
§ 2.
Termination date October 30, 2020.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1559 Annual litter fee; manufacturer; wholesaler; rate; collection and
administration; license; revocation; violation; penalty.

(1) To aid in defraying the cost of administration of the Nebraska Litter
Reduction and Recycling Act and the Waste Reduction and Recycling Incentive
Fund, there shall be collected an annual litter fee equal to one hundred seventy-
five dollars for each one million dollars of gross proceeds of products manufac-
tured and the sales of which are consummated within this state, including
byproducts, in the case of manufacturers and equal to one hundred seventy-five
dollars for each one million dollars of the gross proceeds of the sales consum-
mated within this state in the case of wholesalers. The litter fee provided by this
section shall not be applied to gross proceeds of the sales of any animal, bird,
or insect or the milk, eggs, wool, fur, meat, honey, or other substance obtained
therefrom if the person performs only the growing or raising function of suchl
animal, bird, or insect. Such fee shall be collected and administered by the
Department of Revenue. The fee imposed by this section shall be due on or
before October 1 each year, based upon the gross proceeds for the immediately
preceding July 1 to June 30 period. The collection and penalty provisions of the
Nebraska Revenue Act of 1967 shall be applicable to the administration and
collection of the fee imposed by this section.

(2) No manufacturer or wholesaler in the state shall produce or sell any
product which falls within the categories enumerated in this section and section
81-1560 without having first obtained a license issued in the same manner as
permits issued pursuant to section 77-2705. If the applicant is an individual, the
application for the license shall include the applicant’s social security number.
Failure to obtain such license shall be a Class IV misdemeanor. Except as
provided in section 81-1560.03, any manufacturer or wholesaler who fails to
pay the fee imposed pursuant to subsection (1) of this section may have such
license revoked in the same manner as permits are revoked pursuant to section
77-2705.

Source: Laws 1979, LB 120, § 26; Laws 1981, LB 253, § 19; Laws 1986,
LB 1027, § 222; Laws 1993, LB 203, § 12; Laws 1997, LB 752,
§ 226.
Termination date October 30, 2020.

Cross References

Nebraska Revenue Act of 1967, see section 77-2701.

81-1560 Litter fee; manufacturer; wholesaler; products subject to; enumerat-
ed.

The fee imposed by section 81-1559 shall be calculated only on the value of
products or the gross proceeds of sales of products which directly contribute to
litter as defined in section 81-1541 and which fall into the following categories:
(1) Food for human or pet consumption; (2) groceries; (3) cigarettes and other
tobacco products; (4) soft drinks and carbonated waters; (5) liquor, wine, and
beer and other malt beverages; (6) household paper and paper products,
excluding magazines, periodicals, newspapers, and literary works; (7) glass
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containers; (8) metal containers; (9) plastic or fiber containers made of synthet-
ic material; and (10) cleaning agents and toiletries.

Source: Laws 1979, LB 120, § 27; Laws 1981, LB 253, § 20.
Termination date October 30, 2020.

81-1560.01 Annual litter fee; retailer; rate; collection and administration;
license; revocation; violation; penalty.

(1) There is hereby imposed on every person engaged in business within this
state as a retailer selling products which fall within the categories enumerated
in section 81-1560.02 an annual litter fee equal to one hundred seventy-five
dollars for each one million dollars of gross proceeds of the sales which are
consummated within this state except as provided in sections 81-1560.02 to
81-1560.04. The litter fee provided by this section shall not be applied to gross
proceeds of the sales of any animal, bird, or insect or the milk, eggs, wool, fur,
meat, honey, or other substance obtained therefrom, if the person performs
only the growing or raising function of the animal, bird, or insect. The annual
litter fee shall be collected and administered by the Department of Revenue.
The fee imposed by this section shall be due on or before October 1 based upon
the gross proceeds for the immediately preceding July 1 to June 30 period. The
collection and penalty provisions of the Nebraska Revenue Act of 1967 shall be
applicable to the administration and collection of the fee imposed by this
section.

(2) No retailer in this state shall sell any product which falls within the
categories enumerated in section 81-1560.02 without having first obtained a
license issued in the same manner as permits issued pursuant to section
77-2705. Failure to obtain a license shall be a Class IV misdemeanor. Except as
provided in sections 81-1560.02 to 81-1560.04, any retailer who fails to pay the
fee imposed pursuant to subsection (1) of this section may have the license
revoked in the same manner as permits are revoked pursuant to section
77-2705.

Source: Laws 1981, LB 253, § 16; Laws 1993, LB 203, § 13; Laws 1995,
LB 581, § 1.
Termination date October 30, 2020.

Cross References

Nebraska Revenue Act of 1967, see section 77-2701.

81-1560.02 Litter fee; retailer; products subject to fee.

The fee imposed by section 81-1560.01 shall be calculated only on the gross
proceeds of sales of products falling into the following categories:

(1) Food for human consumption, beverages, soft drinks, carbonated water,
liquor, wine, beer, and other malt beverages, unless sold by retailers solely for
consumption indoors on the retailer’s premises;

(2) Food for pet consumption;
(3) Cigarettes and other tobacco products;
(4) Household paper and household paper products;
(5) Cleaning agents; and
Reissue 2014 60



ENVIRONMENTAL PROTECTION § 81-1561

(6) Kitchen supplies.

Source: Laws 1981, LB 253, § 17; Laws 1993, LB 203, § 14.
Termination date October 30, 2020.

81-1560.03 Litter fee; payment; nonduplication.

Any person engaged in business as both a manufacturer and a retailer or as
both a wholesaler and a retailer shall pay the fee either under section 81-1559
or 81-1560.01, whichever is greater. No person shall be required to pay a fee
more than once on the same item or product under the Nebraska Litter
Reduction and Recycling Act.

Source: Laws 1981, LB 253, § 18; Laws 1993, LB 203, § 15.
Termination date October 30, 2020.

81-1560.04 Litter fee; taxable and nontaxable sales; calculation.

In lieu of requiring each license holder to separately account for taxable and
nontaxable sales under sections 81-1560.01 and 81-1560.02, the Tax Commis-
sioner shall provide by rule and regulation that the tax imposed under section
81-1560.01 may be reported and paid based on a percentage of the sales for a
particular type of business if the Tax Commissioner determines that the per-
centage reasonably approximates the taxable activity of the particular type of
business.

Source: Laws 1993, LB 203, § 16.
Termination date October 30, 2020.

81-1561 Litter Fee Collection Fund; created; Nebraska Litter Reduction and
Recycling Fund; distribution; procedure; purposes.

(1) The Tax Commissioner shall deduct and withhold from the litter fee
collected a fee sufficient to reimburse himself or herself for the cost of
collecting and administering the litter fee and shall deposit such collection fee
in the Litter Fee Collection Fund which is hereby created. The Litter Fee
Collection Fund shall be appropriated to the Department of Revenue. Any
money in the Litter Fee Collection Fund available for investment shall be
invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

(2) The Tax Commissioner shall remit the balance of the litter fee collections
to the Department of Environmental Quality. The department shall allocate and
distribute funds from the Nebraska Litter Reduction and Recycling Fund in
percentage amounts to be determined by the council on an annual basis, after a
public hearing on a date to be determined by the council, for the following
activities:

(a) Programs of public education, motivation, and participation aimed at
creating an ethic conducive to the reduction of litter, establishing an attitude
against littering and a desire for a clean environment, and securing greater
awareness of and compliance with antilitter laws. Such programs shall include:

(1) The distribution of informative materials to elementary and secondary
schools;

(ii) The purchase and erection of roadside signs;

(iii) The organization and operation of cleanup drives conducted by local
agencies and organizations using volunteer help;
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(iv) Grants to state and local government units and agencies and private
organizations for developing and conducting antilitter programs; and

(v) Any other public information method selected by the department, includ-
ing the use of media;

(b) Cleanup of public highways, waterways, recreation lands, urban areas,
and public places within the state, including, but not limited to:

(i) Grants to cities and counties for payment of personnel employed in the
pickup of litter;

(ii) Grants for programs aimed at increasing the use of youth and unem-
ployed persons in seasonal and part-time litter pickup programs and to estab-
lish work release and other programs to carry out the purposes of the Nebraska
Litter Reduction and Recycling Act;

(iii) Grants to public and private agencies and persons to conduct surveys of
amounts and composition of litter and rates of littering; and

(iv) Grants to public and private agencies and persons for research and
development in the fields of litter reduction, removal, and disposal, including
the evaluation of behavioral science techniques in litter control and the devel-
opment of new equipment, and to implement such research and development
when appropriate; and

(c) New or improved community recycling and source separation programs,
including, but not limited to:

(i) Expansion of existing and creation of new community recycling centers;
(ii) Expansion of existing and creation of new source separation programs;

(iii) Research and evaluation of markets for the materials and products
recovered in source separation and recycling programs; and

(iv) Providing advice and assistance on matters relating to recycling and
source separation, including information and consultation on available technol-
ogy, operating procedures, organizational arrangements, markets for materials
and products recovered in recycling and source separation, transportation
alternatives, and publicity techniques.

Source: Laws 1979, LB 120, § 28; Laws 1981, LB 253, § 21; Laws 1985,
LB 273, § 69; Laws 1993, LB 3, § 53; Laws 1993, LB 203, § 17;
Laws 1994, LB 1066, § 114; Laws 2003, LB 408, § 5; Laws 2005,
LB 426, § 17.
Termination date October 30, 2020.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1562 Annual grants; separate application.

All grants under section 81-1561 shall be made on an annual basis. A
separate application shall be required for each grant sought.

Source: Laws 1979, LB 120, § 29.
Termination date October 30, 2020.

81-1563 Grant recipients; periodic reports.

The department shall require periodic reports to be filed by grant recipients
to enable the department to review and follow up on actions taken by grant
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recipients to insure that the purposes of the Nebraska Litter Reduction and
Recycling Act are being achieved.

Source: Laws 1979, LB 120, § 30; Laws 1981, LB 253, § 22; Laws 1993,
LB 203, § 18.
Termination date October 30, 2020.

81-1564 Repealed. Laws 1981, LB 253, § 26.

81-1565 Funds; department; adopt eligibility guidelines for recipients.

The department shall adopt guidelines for the determination of eligibility of
public and private agencies and persons to receive funds pursuant to the
Nebraska Litter Reduction and Recycling Act and the determination of qualifi-
cation and suitability of plans submitted by such agencies and persons consis-
tent with the purposes of the act.

Source: Laws 1979, LB 120, § 32; Laws 1981, LB 253, § 23; Laws 1993,

LB 203, § 19.
Termination date October 30, 2020.

81-1566 Act; termination; extension; considerations.

The Nebraska Litter Reduction and Recycling Act shall terminate on October
30, 2020, unless extended by the Legislature. In order to determine whether
such extension shall occur, the department shall review and evaluate the extent,
to which the purposes of the act have been and are being achieved and the need
for continuation of the program and requirements established by the act. Such
review and evaluation shall be completed at least six months prior to the date
established by this section for termination of the act.

Source: Laws 1979, LB 120, § 33; Laws 1981, LB 253, § 24; Laws 1985,
LB 127, 8 1; Laws 1992, LB 1257, § 93; Laws 2001, LB 337, § 1;
Laws 2005, LB 33, § 1; Laws 2010, LB798, § 1; Laws 2014,
LB844, § 1.
Effective date July 18, 2014.
Termination date October 30, 2020.

81-1566.01 Repealed. Laws 1999, LB 59, § 4.

(c) HAZARDOUS MATERIALS
81-1567 Terms, defined.

As used in sections 81-1567 to 81-1570, unless the context otherwise requires:
(1) Discharge shall mean any leakage, seepage, or other release;

(2) Hazardous materials shall mean all materials and substances which are
defined as hazardous by Nebraska or federal law or by the regulations of any
Nebraska or federal government agency as of July 10, 1984; and

(3) Person shall mean any individual, partnership, limited liability company,
corporation, association, or other entity.

Source: Laws 1984, LB 420, § 1; Laws 1993, LB 121, § 540.

81-1568 Volunteer; limitation on liability.
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Any volunteer or any person who provides assistance or advice in attempting
to mitigate or in mitigating the effects of an actual or threatened discharge of
hazardous materials or who attempts to prevent, dispose of, or clean up on
prevents, disposes of, or cleans up any such discharge shall not be subject to
any civil liability or penalty, except that the person whose act or omission, in
whole or in part, caused such actual or threatened discharge shall be liable for
any negligence of such volunteer or other person.

Source: Laws 1984, LB 420, § 2.

81-1569 Limitation on liability; exceptions.
Section 81-1568 shall not apply to any person:

(1) Whose act or omission caused in whole or in part such actual or
threatened discharge and who would otherwise be liable; or

(2) Who receives compensation other than reimbursement for out-of-pocket
expenses for his or her services in rendering such assistance or advice.

Source: Laws 1984, LB 420, § 3.

81-1570 Liability; when.

Nothing in section 81-1568 shall be construed to limit or otherwise affect the
liability of any person for damages resulting from his or her gross negligence or
reckless or intentional misconduct.

Source: Laws 1984, LB 420, § 4.

(d) LANDFILL AND WASTE DISPOSAL
81-1571 Repealed. Laws 1992, LB 1257, § 105.
81-1572 Transferred to section 13-2026.
81-1573 Transferred to section 13-2027.
81-1574 Transferred to section 13-2028.

(e) STORAGE OF HAZARDOUS SUBSTANCES

81-1575 Registration of storage tanks; registration form; fee; State Fire
Marshal; rules and regulations.

Commencing on January 1, 1986, the State Fire Marshal shall require the
registration of all permanently located aboveground storage tanks used for the
storage or dispensing of hazardous substances. A registration form shall be
provided by and filed with the State Fire Marshal. The registration form shall
be updated to detail any change in the usage or operation of the tank as such
changes occur. A copy of each registration form shall be forwarded by the State
Fire Marshal to the fire department located nearest to the particular storage
tank. A registration fee shall be assessed by the State Fire Marshal. The
registration fee shall be in an amount which is deemed necessary by the State
Fire Marshal to compensate for the costs of administrating sections 81-1575 to
81-1577, except that such fee shall not exceed ten dollars. All registration fees
collected pursuant to this section shall be paid into the State Fire Marshal Cash
Fund for the purpose of administering sections 81-1575 to 81-1577. The State
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Fire Marshal shall adopt and promulgate the rules and regulations he or she
deems necessary to give notification to those individuals that need to register
storage tanks under sections 81-1575 to 81-1577.

Source: Laws 1985, LB 383, § 1.

81-1576 Terms, defined.

As used in sections 81-1575 to 81-1577, unless the context otherwise requires:

(1) Hazardous substance shall mean any substance defined in subsection (14)
of section 101 of the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 as it existed on January 1, 1985, but not including any;
substance regulated as a hazardous waste under subtitle C of such act;

(2) Registration shall mean the submission of information on a form which
includes, but is not limited to:

(a) A description of the type and size of the storage tank;

(b) The number of barrels or other measurement used to determine the
storage capacity of the tank;

(c) A list of all hazardous substances which are or will be stored in the tank;
(d) The name and address of the facility at which the tank is located;

(e) The name and address of the person, firm, or corporation owning the
storage tank and, if different, the name and address of the person who operates
the storage tank;

(f) The name of the contact person and a telephone number where the
contact person can be reached at any time in the event of an emergency
involving the tank or facility at which the tank is located; and

(g) If the owner or operator of the storage tank is a public agency, the
registration shall include the name of the supervisor of the division, section, or
office which operates the tank; and

(3) Storage tank shall mean any tank having a storage capacity in excess of
one thousand gallons used for the containment of hazardous substances for any
period of time, except those tanks which are regulated under rules and
regulations adopted pursuant to section 81-502 in accordance with standard K
61.1(1972) of the American National Standards Institute.

Source: Laws 1985, LB 383, § 2; Laws 2002, LB 1105, § 509.

81-1577 Registration; violation; penalty.

Any person who is required to register pursuant to section 81-1575 or the
rules and regulations thereunder and who fails to do so shall be guilty of a
Class IV misdemeanor.

Source: Laws 1985, LB 383, § 3.

81-1577.01 Motor vehicle fuel storage tanks; aboveground tanks authorized.

(1) The State Fire Marshal shall allow a tank used for the storage of motor
vehicle fuel to remain aboveground if the tank was in existence on May 29,
1959, and is in compliance with the rules and regulations established pursuant
to section 81-502.

(2) The State Fire Marshal shall permit by rule and regulation, in cities with a
population of less than two thousand inhabitants, in villages, and in unincorpo-
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rated areas, the installation of aboveground tanks to replace underground tanks
used for the storage of motor vehicle fuel by dealers who sell motor vehicle fuel
at retail. The capacity of the aboveground replacement tanks shall not exceed
the total capacity of the underground tanks being replaced or eighteen thou-
sand gallons per retail facility, whichever is less.

(3) For purposes of this section, dealers and motor vehicle fuel shall have the
meanings provided in section 66-482 for importers and motor vehicle fuel.

Source: Laws 1990, LB 1118, 8§ 1; Laws 1991, LB 627, § 143.

(f) LOW-LEVEL RADIOACTIVE WASTE DISPOSAL ACT

81-1578 Act, how cited.

Sections 81-1578 to 81-15,116 shall be known and may be cited as the Low-
Level Radioactive Waste Disposal Act.

Source: Laws 1986, LB 491, § 1; Laws 1987, LB 426, § 1; Laws 1988, LB
1092, § 1; Laws 1989, LB 761, § 1; Laws 1991, LB 837, § 2;
Laws 1991, LB 716, § 1; Laws 1996, LB 1201, § 3.

81-1579 Legislative policy.

(1) The Legislature hereby declares that it is the policy of the State of
Nebraska, in furtherance of its responsibility to cooperate and coordinate with
the Central Interstate Low-Level Radioactive Waste Compact Commission and
to protect the health, safety, and welfare of its citizens and the environment:

(a) To provide for the availability of capacity either within or outside the state
for the commercial disposal of low-level radioactive waste generated within the
state at commercial low-level radioactive waste disposal facilities as designated
by the Central Interstate Low-Level Radioactive Waste Compact Commission,
except for waste generated as a result of defense or federal research and
development activities;

(b) To recognize that low-level radioactive waste can be most safely and
efficiently managed on a regional basis; and

(¢) To institute and maintain a regulatory program for commercial disposal of
low-level radioactive waste at such facilities.

(2) It is also the policy of the State of Nebraska that the cost of disposal of
low-level radioactive waste be borne by the generators of such waste. In
furtherance of such policy, the state shall not be liable for any financial subsidy
of the construction and maintenance of a low-level radioactive waste disposal
facility.

(3) The Legislature hereby finds that it is the policy of the state that a facility
for the disposal of low-level radioactive waste shall be established at a location
that best protects the health and safety of its citizens and the environment. In
selecting such location, the developer shall emphasize geologic, topographic,
demographic, hydrologic, and other technical factors that contribute to such
protection and shall construct, operate, and maintain such facility in a manner
consistent with state and federal requirements.

It is the intent of the Legislature that potential host communities be actively
and voluntarily involved in the siting process. To the extent possible, consistent
with the highest level of protection for the health and safety of the citizens of
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the state and protection of the environment, the developer shall make every
effort to locate the facility where community support is evident.

Source: Laws 1986, LB 491, § 2; Laws 1987, LB 426, § 2; Laws 1988, LB
1092, § 2.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-1579.01 Offices of commission; legislative intent.

It is the intent of the Legislature that the Central Interstate Low-Level
Radioactive Waste Compact Commission shall establish a satellite office in the
State of Nebraska within thirty days after May 26, 1989, and shall establish its
central offices in the State of Nebraska prior to commencement of construction
of the facility.

Source: Laws 1988, LB 1092, § 7; Laws 1989, LB 761, § 2.

81-1580 Act; purpose.

The purpose of the Low-Level Radioactive Waste Disposal Act is to effectuate
the policies set forth in section 81-1579 by providing:

(1) A program of effective regulation of disposal of low-level radioactive
waste based on zero-release objectives that will protect the public health and
environment with an adequate margin of safety; and

(2) A program to establish procedures for assumption and performance of
certain regulatory responsibilities with respect to disposal of low-level radioac-
tive waste.

Nothing in the Low-Level Radioactive Waste Disposal Act shall be intended
to establish any other regulatory responsibilities pertaining to radioactive
materials except for the licensing and regulation of a facility.

Source: Laws 1986, LB 491, § 3; Laws 1987, LB 426, § 3.

81-1581 Definitions, where found.

For purposes of the Low-Level Radioactive Waste Disposal Act, unless the
context otherwise requires, the definitions found in sections 81-1582 to 81-1597
shall be used.

Source: Laws 1986, LB 491, § 4; Laws 1987, LB 426, § 4; Laws 1988, LB
1092, § 3; Laws 1989, LB 761, § 3; Laws 1996, LB 1201, § 4.

81-1582 Byproduct material, defined.

Byproduct material shall mean (1) any radioactive material, except special
nuclear material, yielded in or made radioactive by exposure to the radiation
incident to the process of producing or utilizing special nuclear material and
(2) the tailings or wastes produced by the extraction or concentration of
uranium or thorium from any ore processed primarily for its source material
content.

Source: Laws 1986, LB 491, § 5.

81-1583 Closure or site closure and stabilization, defined.
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Closure or site closure and stabilization shall mean those actions that are
taken upon completion of operations which prepare the disposal site for
custodial care and which assure that the disposal site will remain stable and
will not need ongoing active maintenance.

Source: Laws 1986, LB 491, § 6.

81-1584 Council, defined.
Council shall mean the Environmental Quality Council.
Source: Laws 1986, LB 491, § 7; Laws 1993, LB 3, § 54.

81-1584.01 Custodial care, defined.

Custodial care shall mean the continued observation, monitoring, and care of
a facility for a minimum of one hundred years following the operational life of
the facility and closure pursuant to the rules and regulations of the department.

Source: Laws 1987, LB 426, § 5; Laws 1996, LB 1201, § 6.

81-1585 Decommissioning, defined.

Decommissioning shall mean final operational activities at a facility to
dismantle site structures, to decontaminate site surfaces and remaining struc-
tures, to stabilize and contain residual radioactive material, and to carry out
any other activities to prepare the site for postoperational care.

Source: Laws 1986, LB 491, § 8.

81-1586 Department, defined.
Department shall mean the Department of Environmental Quality.
Source: Laws 1986, LB 491, § 9; Laws 1993, LB 3, § 55.

81-1586.01 Developer, defined.

Developer shall mean any person or commercial entity seeking to site,
license, or operate a facility within this state.

Source: Laws 1988, LB 1092, § 4.

81-1587 Director, defined.
Director shall mean the Director of Environmental Quality.
Source: Laws 1986, LB 491, § 10; Laws 1993, LB 3, § 56.

81-1588 Disposal, defined.

Disposal shall mean the isolation and final disposition of radioactive waste
from the biosphere by emplacement in a facility that employs technology
dictated by a zero-release objective.

Source: Laws 1986, LB 491, § 11; Laws 1987, LB 426, § 6.

81-1589 High-level radioactive waste, defined.

High-level radioactive waste shall mean (1) irradiated reactor fuel, (2) liquid
wastes resulting from the operation of the first cycle solvent extraction system
or equivalent and the concentrated wastes from subsequent extraction cycles or
equivalent in a facility for reprocessing irradiated reactor fuel, (3) solids into
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which such liquid wastes have been converted, and (4) other highly radioactive
waste material as defined by the United States Nuclear Regulatory Commis-
sion.

Source: Laws 1986, LB 491, § 12.

81-1590 Facility, defined.

Facility shall mean the land, building, and equipment selected pursuant to
the Central Interstate Low-Level Radioactive Waste Compact and used or to be
used for the disposal of low-level radioactive waste.

Source: Laws 1986, LB 491, § 13; Laws 1987, LB 426, § 7; Laws 1989,
LB 761, § 4.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-1590.01 Licensed facility operator, defined.

Licensed facility operator shall mean any person or entity who has obtained a
license under the Low-Level Radioactive Waste Disposal Act to operate a
facility, including any person or entity to whom an assignment of a license is
approved by the department.

Source: Laws 1996, LB 1201, § 5.

81-1591 Low-level radioactive waste, defined.

Low-level radioactive waste shall mean radioactive waste not classified as
high-level radioactive waste, spent nuclear fuel, or byproduct material as
defined in subdivision (2) of section 81-1582 and classified by the federal
government as low-level radioactive waste but shall not include waste which
remains a federal responsibility as designated in section 3(b) of the Low-Level
Radioactive Waste Policy Act, as amended, 42 U.S.C. 2021C(b).

Source: Laws 1986, LB 491, § 14; Laws 1989, LB 761, § 5.

81-1591.01 Operational life of the facility, defined.

Operational life of the facility shall mean the period of time commencing
when low-level radioactive waste is initially received at the facility and ending
when the facility permanently ceases to receive such waste for disposal.

Source: Laws 1989, LB 761, § 6.

81-1592 Person, defined.

Person shall mean any individual, corporation, partnership, limited liability
company, firm, association, joint venture, trust, estate, public or private institu-
tion, group, public agency, political subdivision of this state, any other state or
political subdivision or agency thereof, and any legal successor, representative,
agent, or agency of the foregoing, but shall not include federal governmental
agencies.

Source: Laws 1986, LB 491, § 15; Laws 1987, LB 426, § 8; Laws 1993,
LB 121, § 541.

81-1593 Radioactive material, defined.
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Radioactive material shall mean any material, solid, liquid, or gas, which
emits ionizing radiation spontaneously. Radioactive material shall include
accelerator-produced, byproduct, naturally occurring, source, and special nu-
clear materials.

Source: Laws 1986, LB 491, § 16.

81-1594 Source material, defined.

Source material shall mean (1) uranium or thorium or any combination
thereof in any chemical or physical form or (2) ores which contain by weight
one-twentieth of one percent or more of uranium or thorium or any combina-
tion thereof. Source material shall not include special nuclear material.

Source: Laws 1986, LB 491, § 17.

81-1595 Special nuclear material, defined.

Special nuclear material shall mean (1) plutonium, uranium 233, and urani-
um enriched in the isotope 233 or in the isotope 235 but does not include
source material or (2) any material artificially enriched by any of the foregoing,
but shall not include source material.

Source: Laws 1986, LB 491, § 18.

81-1596 Spent nuclear fuel, defined.

Spent nuclear fuel shall mean irradiated nuclear fuel that has undergone at
least one year of decay since being used as a source of energy in a power
reactor. Spent fuel shall include the special nuclear material, byproduct materi-

al, source material, and other radioactive material associated with fuel assem-
blies.

Source: Laws 1986, LB 491, § 19.

81-1597 Transuranic waste, defined.

Transuranic waste shall mean radioactive waste containing alpha emitting
transuranic elements at levels determined by the United States Nuclear Regula-
tory Commission to be transuranic waste.

Source: Laws 1986, LB 491, § 20.

81-1598 Department; designated agency.

The department shall be designated as the agency responsible for the admin-
istration of the Low-Level Radioactive Waste Disposal Act.

Source: Laws 1986, LB 491, § 21.

81-1599 Department; powers and duties.

The department shall have and may exercise the following powers and duties
to carry out the Low-Level Radioactive Waste Disposal Act:

(1) Develop a program for the regulation of disposal of low-level radioactive
waste based on a zero-release objective;

(2) Issue, modify, suspend, or revoke licenses or orders;
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(3) Advise, consult, and cooperate with other agencies of the state, the federal
government, other states and interstate agencies, political subdivisions, and
other organizations concerned with control of sources of radiation;

(4) Accept and administer loans, grants, or other funds or gifts, conditional or
otherwise, in furtherance of its functions, from the federal government and
from other sources, public or private;

(5) Enter upon any private or public property at all reasonable times to
determine compliance with the act and rules and regulations adopted and
promulgated pursuant to the act;

(6) Institute training programs to qualify personnel to administer the act and
make such personnel available for participation in any programs of the federal
government, other states, or interstate agencies in furtherance of the purposes
of the act;

(7) Enter into agreements with the federal government, other states, or
interstate agencies by which the department agrees to perform inspections and
other functions relating to the disposal of low-level radioactive waste on a
cooperative basis with the federal government, other states, or interstate
agencies;

(8) Require submission of plans, specifications, and other data for siting,
construction, and operation of a facility;

(9) Require proper operation and maintenance of a facility;

(10) Require licensees (a) to keep detailed records of each and every release
which may cause or contribute to air, water, or land pollution or to the
exposure to the environment of radioactive or hazardous substances, (b) to
inform the department of each such event within twenty-four hours of its
occurrence, and (¢) to make such records available for inspection by the
department, the public, and other interested persons;

(11) Require licensees to adopt low-level radioactive waste technological and
operative procedures consistent with a zero-release objective; and

(12) Exercise all incidental powers necessary to carry out the purposes of the
Low-Level Radioactive Waste Disposal Act.

Source: Laws 1986, LB 491, § 22; Laws 1987, LB 426, § 9.

81-1599.01 Acceptance of applications for licensure; limitation.

The department shall not accept any applications for licensure as provided in
section 81-15,101 prior to October 1, 1989.

Source: Laws 1988, LB 1092, § 13.

81-1599.02 Nebraska representatives to commission; appointment.

Pursuant to the Central Interstate Low-Level Radioactive Waste Compact,
Nebraska as the host state shall have two at-large voting members and one
nonvoting member from the county in which the facility is located on the
Central Interstate Low-Level Radioactive Waste Commission. The members of
the commission representing Nebraska shall be appointed by the Governor with
the approval of a majority of the members of the Legislature, and such
members shall serve at the pleasure of the Governor. The Governor shall
appoint the nonvoting member upon submission of an application for a license
for the operation of a facility or on March 22, 1991, whichever occurs later. The
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appointees may begin to serve immediately following appointment and prior to
approval by the Legislature. If any appointee receives less than majority
approval by the members of the Legislature, the Governor shall appoint another
person to represent Nebraska on the commission within ten days of the failure
to receive such approval. The members representing Nebraska on the commis-
sion may, when necessary, designate an alternate member to represent Nebras-

ka.
Source: Laws 1989, LB 761, § 7; Laws 1991, LB 837, § 3.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,100 Council; disposal of low-level radioactive waste; adopt rules and
regulations; considerations.

In order to carry out the purposes of the Low-Level Radioactive Waste
Disposal Act, the council shall adopt and promulgate rules and regulations for
the disposal of low-level radioactive waste. In adopting such rules and regula-
tions, the council shall consider, but not be limited to, requirements for
licensing, including terms, conditions, amendment, suspension, or revocation
thereof, performance objectives and technical requirements, financial assur-
ance, record-keeping, reporting, testing, and such other requirements estab-
lished by the United States Nuclear Regulatory Commission at 10 C.F.R. part
61.

Source: Laws 1986, LB 491, § 23.

81-15,101 License application; contents; transfer; limitation; review, when;
department; duties.

(1) Each application for a license shall be in writing and shall state such
information as the department may determine to be necessary to decide the
technical and financial qualifications or any other qualifications of the appli-
cant deemed reasonable and necessary to protect the public health and environ-
ment with an adequate margin of safety. The applicant shall also describe the
funding arrangements such applicant will make to provide for custodial care.
The department may at any time after the filing of the application and before
the expiration of the license require further written statements and may make
such inspections as the department may deem necessary in order to determine
whether the license should be modified, suspended, or revoked. All applications
and statements shall be signed by the applicant or licensee.

(2) No license issued under the Low-Level Radioactive Waste Disposal Act
shall be assigned or in any manner disposed of unless the department, after
securing full information, finds that the transfer is in accordance with the act
and gives its consent in writing.

(3) If any person becomes the legal or beneficial owner of more than fifty
percent of any class of the issued and outstanding equity securities of an
applicant or licensee at any time after the application has been made and
before the expiration of the license, the department shall conduct a review
which shall include, but not be limited to, the environmental compliance record
and financial responsibility of such person. At the conclusion of the review, the
department shall issue a report of its findings, including its conclusions regard-
ing the adequacy of such person to fulfill the provisions of the application or
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license and all laws, rules, and regulations. Copies of the report shall be sent to
the Governor, Legislature, and local monitoring committee.

Source: Laws 1986, LB 491, § 24; Laws 1987, LB 426, § 10; Laws 1989,
LB 761, § 8; Laws 1996, LB 1201, § 7.

81-15,101.01 Selection of site; local monitoring committee; establishment;
members; powers and duties; technical assistance; immunity from liability;
Local Site Selection Cash Fund; Local Monitoring Committee Cash Fund;
created; use; investment.

(1)(a) The developer shall send written notification by certified or registered
mail to the Governor and the Legislature of the selection of three proposed sites
by January 1, 1989. Within thirty days after such notification, a local monitor-
ing committee shall be established for each proposed site area. The local
monitoring committees shall only exist until a site is selected, except that the
local monitoring committee for the selected site area shall continue to exist.

(b) The committees shall represent the citizens of the proposed site areas and
maintain communication with the developer and the department to assure
protection of public health and safety and the protection of the air, land, and
water resources of the area. It is the intent of the Legislature that the local
monitoring committees provide significant input concerning local needs and
resources regarding all relevant aspects of the site selection and, after a site is
selected, that the remaining local monitoring committee provide significant
input concerning local needs and resources regarding all relevant aspects of the
construction, operation, monitoring, closure, and custodial care of the facility.
The functions and duties of the committees shall be established pursuant to
rules and regulations adopted and promulgated by the council.

(c) Each local monitoring committee shall have access to all monitoring data
collected at the site and may contract with a geologist or any other technical
expert who shall participate in the developer’s onsite characterization and
selection process. After a license is issued, the local monitoring committee may
hire or contract with a qualified inspector as determined by the department.
The inspector shall have the right of independent access to the facility and may
inspect all records and activities at the site and carry out joint inspections with
the department. The inspector shall report any violations to the department for
appropriate action.

(2) The Conservation and Survey Division of the University of Nebraska shall
provide without charge technical assistance to the local monitoring committee
with the sampling, analysis, and testing provided for in this section, including,
but not limited to, monitoring and performance of such sampling, analysis, and
testing.

(3) Each local monitoring committee shall be composed of the following ten
members, all of whom shall be residents of Nebraska:

(a) Two members selected from municipalities which have zoning jurisdiction
within fifteen miles of the proposed site or, if there are no such municipalities,
from the municipality in closest proximity to the proposed site, to be appointed
by the chief executive officer of each municipality or by the governing body if
there is no chief executive officer;

(b) Two members from the county in which the site is proposed, to be
appointed by the governing body of the county. One member shall be an owner
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of real property that is within a three-mile radius of the proposed site, and one
member shall be an at-large member;

(c) Two members appointed by the board of directors of the natural resources
district in which the site is proposed; and

(d) Four members, to be appointed by the Governor, who reside within fifty
miles of the proposed site, one of whom represents conservation, one of whom
represents agriculture, one of whom is an at-large member, and one of whom is
the chief of a fire department located within fifteen miles of the proposed site.

If the appointments required by subdivisions (a) through (c) of this subsection
have not been made within thirty days after May 26, 1989, the Governor shall
make such appointments. Appointment of a person ineligible to serve pursuant
to the requirements of this section shall be considered the equivalent of not
making an appointment.

(4) No member of a local monitoring committee shall be liable in any civil
action for damages resulting from his or her acts of commission or omission
arising out of and in the course of his or her rendering any services as such
member in good faith. This section shall not grant immunity for the operation
of a motor vehicle in connection with such services or to any member causing
damages by willful and wanton acts of commission or omission.

(5) There is hereby created the Local Site Selection Cash Fund which shall be
under the direction of the department. Fees or surcharges received pursuant to
subdivision (1)(g) of section 81-15,104 shall be placed in the fund. The funds
shall be appropriated equally among the committees and may be used for
technical studies, determination of social and economic impact, and any other
purpose deemed appropriate by such committees to the monitoring of the low-
level radioactive waste site planning, construction, or maintenance to assure
protection of the air, land, and water resources of the area. The committees
shall file quarterly reports with the department verifying expenditures made
pursuant to this subsection. The local monitoring committees may hire clerical
staff and purchase supplies. The local monitoring committees may not hire
professional or technical staff but may contract for professional or technical
services.

(6) There is hereby created the Local Monitoring Committee Cash Fund
which shall be under the direction of the department. Fees or surcharges
received pursuant to subdivision (1)(h) of section 81-15,104 shall be placed in
the fund. The fees and surcharges collected pursuant to subdivision (1)(h) of
section 81-15,104 shall not exceed one hundred thousand dollars per year and
shall be used by such local monitoring committee for all reasonable and
necessary costs in order to carry out this section. The local monitoring commit-
tee may hire clerical staff and purchase office supplies. Except for a qualified
inspector hired pursuant to subdivision (1)(c) of this section, the local monitor-
ing committee may not hire professional or technical staff but may contract for
professional or technical services.

(7) Any money in the Local Site Selection Cash Fund or the Local Monitoring
Committee Cash Fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.
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(8) The State Treasurer shall transfer the entire balance in the Local Monitor-
ing Committee Cash Fund, including any investment income credited to the
fund, to the General Fund as soon as possible after August 15, 2005.

Source: Laws 1987, LB 426, § 15; Laws 1988, LB 1092, § 5; Laws 1989,
LB 761, § 9; Laws 1991, LB 716, § 3; Laws 1994, LB 1066,
§ 116; Laws 2005, LB 426, § 18.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,101.02 Applicant; design and planning requirements.

No license for the operation of a facility shall be granted to any applicant
who proposes a disposal design which uses traditional shallow land burial as
used prior to 1979. The disposal cells of the facility shall be built above grade
levels and designed to meet the state’s zero-release objectives. An applicant
shall present a disposal design for aboveground disposal or other technology
which contains one or more engineered, artificially constructed barriers to
isolate the waste from the surrounding environment. An applicant shall present
a plan of continuous environmental monitoring to detect any releases of
radiation from the disposal facility and having the capability of providing early
warning of releases of radiation from the facility. The monitoring plan shall
cover the operational life of the facility and such time period following site
closure and stabilization that is necessary to protect the health and safety of the
public. An applicant shall present a plan for the recovery, cleanup, or other
corrective action necessary as a result of the release of radiation from the
facility. The facility design shall include a plan for retrievability and removal of
all waste.

Source: Laws 1987, LB 426, § 16; Laws 1989, LB 761, § 10.

81-15,101.03 Decommissioned nuclear reactor; waste; storage or disposal;
waste from outside region; acceptance.

(1) No low-level radioactive waste produced as a result of decommissioning a
nuclear reactor shall be stored or disposed of at the facility until the depart-
ment has determined that such facility is designed to safely store or dispose of
such waste.

(2) Unless an emergency exists, no waste shall be accepted from outside the
Central Interstate Low-Level Radioactive Waste Compact region without prior
approval by the Legislature. No agreement entered into pursuant to an emer-
gency situation shall extend beyond six months unless a continuation of the
agreement is approved by the Legislature.

Source: Laws 1988, LB 1092, § 8; Laws 1989, LB 761, § 11.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,101.04 Class C low-level radioactive waste; storage; disposal; require-
ments.

Class C low-level radioactive waste, as defined by 10 C.F.R. 61.55 in effect on
January 26, 1983, shall be stored or disposed of separately from other types of
low-level radioactive waste in containers which can be easily monitored and
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retrieved and shall be handled, stored, and disposed of in a manner consistent
with the zero-release objective described in section 81-1580.

Source: Laws 1988, LB 1092, § 9.

81-15,101.05 Mixed waste; requirements.

Waste which is defined by the Nuclear Regulatory Commission or the federal
Environmental Protection Agency as mixed waste shall be solidified, neutral-
ized, and stabilized to the maximum degree practicable prior to shipment to the
facility. Mixed waste which has not been treated to the degree required by this
section shall not be disposed of at the facility.

Source: Laws 1988, LB 1092, § 10.

81-15,102 Disposal site; acquisition or acceptance; construction contracts;
conditions; use; notice required; contract for management; management; reme-
dial cleanup costs.

(1) The state shall accept or acquire, by gift, transfer, or purchase, from the
licensed facility operator, title to the land and appurtenances used for the
disposal of low-level radioactive waste after the expiration of both the opera-
tional life and closure period of the facility, if:

(a) Both the Department of Health and Human Services Regulation and
Licensure and the Department of Environmental Quality determine that (i) the
requirements for site closure, decommissioning, and decontamination adopted
pursuant to rules and regulations of the Department of Health and Human
Services Regulation and Licensure and the Department of Environmental
Quality which are allowed under federal law have been met by the licensed
facility operator and (ii) such operator is in compliance with all financial
requirements; and

(b) The amendments to the Central Interstate Low-Level Radioactive Waste
Compact made by Laws 1991, LB 837, section 4, codified in section 71-3521,
are in effect and have been ratified by Congress.

The title to the land and appurtenances shall be transferred without cost to
the state. Such transfer of title to the state does not relieve the developer,
licensed facility operator, or generators of such waste from liability for their
actions that occurred whether known or unknown during the design, construc-
tion, operation, and closure of the facility. Sites received by gift or transfer shall
be subject to approval and acceptance by the Legislature on behalf of the state.

(2) The applicant shall notify the Governor and the Legislature before
beginning any onsite geological activity, such as soil core sampling, to deter-
mine the suitability of a site in the State of Nebraska for use as a facility.

(3) Lands and appurtenances which are used for the disposal of low-level
radioactive waste shall be acquired and held in fee simple absolute by the
licensed facility operator so long as such ownership does not preclude licensure
or operation of the facility under federal law and until title to the land and
appurtenances is transferred to the state pursuant to subsection (1) of this
section. Such lands and appurtenances shall be used exclusively for the disposal
of low-level radioactive waste until the department determines that such exclu-
sive use is not required to protect the public health, safety, welfare, or
environment. Before such a site is leased for other use, the department shall
require and assure that the radioactive waste history of the site be recorded in
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the permanent land records of the site. Remedial cleanup costs which become
necessary during the period of custodial care shall be assessed first to the
licensed facility operator, then proportionately against the generators of the
radioactive waste and as set out in the Central Interstate Low-Level Radioactive
Waste Compact found in section 71-3521.

(4) The state may contract for the management of a disposal site. The
contractor shall be subject to licensing by the department and shall be subject
to the surety and custodial care funding provisions of section 81-15,103.

(5) If and until licensing of a facility is approved, no further construction
contracts shall be let or actual construction begun, other than filling the
identified wetland, before the Department of Environmental Quality has con-
ducted a six-month public education program to inform the people of the
county and the people of the state of the exact characteristics of the facility to
be built, which program shall be undertaken forthwith.

Source: Laws 1986, LB 491, § 25; Laws 1987, LB 426, § 11; Laws 1994,
LB 72,8 2; Laws 1996, LB 1201, § 8; Laws 1997, LB 307, § 218;
Laws 1998, LB 1174, § 1.

81-15,102.01 Property near facility; loss of value; compensation authorized;
procedure.

(1) Any owner of real property that is within a three-mile radius of the facility
on the date a license for such facility is granted who believes that his or her
property has declined in value as a result of construction of the facility or his or
her heirs or assigns may apply for compensation as provided in this section.
Any application for compensation shall be filed within five years of the date the
facility first begins accepting low-level radioactive waste. Upon application by a
real property owner, the county board of the county in which the facility is
located shall hold a hearing to determine whether a loss of real property value
has occurred. In reaching a decision, the county board shall consider the value
of such property on the date a license is granted to the developer, using
appraisals, valuations made by the county assessor of the county, data devel-
oped by the Property Tax Administrator, and any other relevant data, including
appraisals which the county board may order. If the real property owner
establishes by a preponderance of the evidence that his or her property has
suffered loss which has not previously been compensated due to the construc-
tion of the facility, the developer shall provide compensation to the real
property owner for the amount of the loss. Compensation shall be provided by
the developer from fees assessed upon generators of low-level radioactive waste
at the time such waste is delivered to the facility. Any real property owner
aggrieved by a final decision of the county board shall be entitled to an appeal
in the same manner as appeals are taken pursuant to section 23-135.

(2) As used in this section, real property owner shall mean the owner of
record in the office of the county register of deeds on the date a license is
granted to the developer as provided in section 81-15,101 or his or her heirs or
assigns.

Source: Laws 1988, LB 1092, § 11; Laws 1995, LB 490, § 188.

81-15,102.02 Department; testing of water and agricultural products.
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(1) The department shall offer to landowners directly adjacent to the facility’s
boundary an annual well and surface water sampling and analysis of any
domestic water supply at no cost to the landowner.

(2) The department shall offer to landowners directly adjacent to the facility’s
boundary the opportunity for testing of agricultural products produced on the
property for contamination by radioactivity. The testing shall be conducted
pursuant to a plan developed by the department and at no cost to the
landowner.

Source: Laws 1989, LB 761, § 16.

81-15,102.03 Developer; provide emergency training and equipment.

The developer shall provide to the appropriate local political subdivision
training of the first responding fire, police, and emergency medical services to
handle emergency events at the facility and support for affected county emer-
gency management planning, training, and central dispatch facilities as may be
required to handle emergency events at the facility. The developer shall conduct
such training programs or contract with appropriate public or private agencies
for such training. The content of any such training program shall, prior to the
commencement of the training program, be approved by the appropriate state
agency which is responsible for such emergency training activity. The developer
shall also provide to the appropriate local political subdivision any equipment
which is necessary to provide emergency response due to the location and
operation of the facility.

Source: Laws 1989, LB 761, § 17; Laws 1997, LB 138, § 54.

81-15,103 Council; financial requirements; adopt rules and regulations;
remedial cleanup costs; Radiation Site Closure and Reclamation Fund; Radia-
tion Custodial Care Fund; created; use; investment; agreement with Depart-
ment of Health and Human Services.

(1) For licensed activities involving disposal of low-level radioactive waste,
the council shall adopt and promulgate rules and regulations which require a
licensee to provide an adequate surety or other financial arrangement sufficient
to accomplish any necessary corrective action or cleanup on real or personal
property caused by releases of radiation from a disposal site during the
operational life and closure period of the facility and to comply with the
requirements for decontamination, decommissioning, site closure, and stabili-
zation of sites, and structures and equipment used in conjunction with such
licensed activity, in the event the licensee abandons the facility or defaults for
any reason in performing its operational, closure, or other requirements. Such
sureties required under the license shall be compatible with applicable federal
financial assurance regulations and shall be reviewed by the department at the
time of license review under subsection (1) of section 81-15,106. Any arrange-
ment which constitutes self-insurance shall not be allowed. In addition to the
surety requirements, the licensee shall purchase property and third-party liabil-
ity insurance and pay the necessary periodic premiums at all times in such
amounts as determined by the council pursuant to rules and regulations
adopted and promulgated pursuant to the Low-Level Radioactive Waste Dispos-
al Act.

(2) All sureties required pursuant to subsection (1) of this section which are
forfeited shall be paid to the department and remitted to the State Treasurer for
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credit to the Radiation Site Closure and Reclamation Fund which is hereby
created. Any money in the fund may be expended by the department as
necessary to complete the requirements on which licensees have defaulted.
Money in this fund shall not be used for normal operating expenses of the
department. Any money in the fund available for investment shall be invested
by the state investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

(3) For licensed activities involving the disposal of low-level radioactive
waste, the council shall adopt and promulgate rules and regulations which
require a licensee, before termination of the license, to make available such
funding arrangements as may be necessary to provide for custodial care.

(4)(a) Remedial cleanup costs which become necessary during the operation-
al life and closure of the facility shall be the responsibility of the licensed
facility operator either directly or through applicable surety bonds, insurance,
and other financial arrangements required pursuant to subsection (1) of this
section, and (b) any remaining remedial cleanup costs which become necessary
during the operational life and closure of the facility and which exceed funds
available under subdivision (a) of this subsection shall be assessed proportion-
ately by waste volume against the generators, then proportionately by waste
volume against the party states as provided by the Central Interstate Low-Level
Radioactive Waste Compact.

(5) Remedial cleanup costs which become necessary during the period of
custodial care shall be assessed (a) first, against the funds established pursuant
to this section and any surety bonds, insurance, or other financial arrangements
established for the facility, excluding such funds reserved for custodial care, (b)
second, against the licensed facility operator, (c) third, against the generators
based on proportionate waste volume, and (d) fourth, against the party states
based on proportionate waste volume as provided by the Central Interstate
Low-Level Radioactive Waste Compact.

(6) All funds collected from licensees pursuant to subsection (3) of this section
and subsection (1) of section 81-15,101 shall be paid to the department and
remitted to the State Treasurer for credit to the Radiation Custodial Care Fund
which is hereby created. All interest accrued on money deposited in the fund
may be expended by the department for the continuing custodial care, mainte-
nance, and other care of facilities from which such funds are collected as
necessary for protection of the public health, safety, and environment. Any
money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

(7) The department may, by contract, agreement, lease, or license with the
Department of Health and Human Services, provide for the decontamination,
closure, decommissioning, reclamation, surveillance, or other care of a site
subject to this section as needed to carry out the purposes of this section.

Source: Laws 1986, LB 491, § 26; Laws 1987, LB 426, § 12; Laws 1995,

LB 7, § 127; Laws 1996, LB 1044, § 868; Laws 1996, LB 1201,
§ 9; Laws 2007, LB296, § 757.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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81-15,104 Fees or surcharges for services; special assessment; failure to pay;
effect; Low-Level Radioactive Waste Cash Fund; created; investment.

(1) The department shall collect fees or surcharges established by the council
for radiation protection services provided pursuant to the Low-Level Radioac-
tive Waste Disposal Act and the Central Interstate Low-Level Radioactive Waste
Compact. Services for which fees or surcharges may be established include (a)
issuance, amendment, and renewal of licenses for facilities, (b) inspection of
licensees, (c) environmental custodial care activities to assess the radiological
impact of activities conducted by licensees, (d) certification of personnel to
operate the facility, (e) such other activities of department personnel which are
reasonably necessary to assure that the licensed facility is being operated in
accordance with the Low-Level Radioactive Waste Disposal Act and which
reasonably should be borne by the licensee, (f) the budget of the Central
Interstate Low-Level Radioactive Waste Compact Commission pursuant to
Article IV, section (h)(2), of the compact, (g) payment by the developer of all
reasonable and necessary costs of the local monitoring committees as pre-
scribed in subsection (5) of section 81-15,101.01 until June 30, 1989, or until a
site is selected, whichever is later, and (h) payment by the developer of all
reasonable and necessary costs of the local monitoring committee where the
facility is located as prescribed in subsection (6) of section 81-15,101.01.

(2) In determining the amount of such fees or surcharges, the council shall
set the fees or surcharges in an amount sufficient to reimburse the state for its
direct and indirect costs of the services specified in subsection (1) of this
section. Any costs incurred by the State of Nebraska that exceed the fees or
surcharges collected pursuant to this section shall be recovered through a
special assessment against those generators of low-level radioactive waste
which used the facility during the previous two years. The director shall
compute the amount due from each generator based on the ratio of the fees on
surcharges collected from a particular generator during the two-year period to
the total fees or surcharges collected from all generators during such two-year
period. Any special assessment collected pursuant to this section shall be
remitted to the State Treasurer who shall credit it to the Low-Level Radioactive
Waste Cash Fund. The council shall take into account any special arrangements
between the state and a licensee, another state, or a federal agency from which
the cost of the service is partially or fully recovered.

(3) When a licensee fails to pay the applicable fee or surcharge, the depart-
ment may suspend or revoke the license or may issue an appropriate order.

(4) Except as provided in subsections (5) and (6) of section 81-15,101.01, any
fees or surcharges collected pursuant to this section shall be deposited in the
Low-Level Radioactive Waste Cash Fund, which fund is hereby created. The
fund shall be administered by the department. Any money in the fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

(5) The State Treasurer shall transfer the entire balance in the Low-Level
Radioactive Waste Cash Fund, including any investment income credited to the
fund, to the General Fund as soon as possible after August 15, 2005.

Source: Laws 1986, LB 491, § 27; Laws 1987, LB 426, § 13; Laws 1988,
LB 1092, § 6; Laws 1989, LB 761, § 12; Laws 1994, LB 1066,
§ 117; Laws 2005, LB 426, § 19.
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Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.
Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,104.01 Council; designated as rate-review agency.

For purposes of section (c) of Article III of the Central Interstate Low-Level
Radioactive Waste Compact, the council is hereby designated as the rate-review
agency for this state.

Source: Laws 1983, LB 200, § 3; R.S.1943, (1989), Appendix (BB); Laws
1991, LB 716, § 2.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,105 Inconsistent ordinances, resolutions, or regulations; superseded.

The Low-Level Radioactive Waste Disposal Act shall supersede ordinances,
resolutions, or regulations, now or hereafter in effect, of the governing body of;
a municipality or county or of state agencies which are inconsistent with the
act.

Source: Laws 1986, LB 491, § 28.

81-15,105.01 Acceptance of waste by facility; when.

No waste shall be accepted by the facility until the amendments to the
Central Interstate Low-Level Radioactive Waste Compact contained in Laws
1991, LB 837, are in effect in Kansas, Oklahoma, Louisiana, and Arkansas and
have been ratified by Congress.

Source: Laws 1991, LB 837, § 1; Laws 1996, LB 1201, § 10.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,106 License; term; review; revocation; denial; hearing; closure of
facility.

(1) Licenses shall provide that a facility shall not accept waste for a period
longer than thirty years or until five million cubic feet of low-level radioactive
waste has been received, whichever occurs sooner. Licenses shall be reviewed
every five years subsequent to the date of issuance and shall be modified as
necessary to assure that the facility continues to comply with the currently
applicable laws, rules, and regulations. Nothing in this subsection shall pre-
clude a license from being reviewed and modified at any time during its term.

(2) The department may issue an order temporarily or permanently closing a
facility prior to its scheduled closing date if it finds there is a potential hazard
to public health, safety, or the environment which justifies a temporary or
permanent closure. A facility that is temporarily closed shall remain closed for
as long as necessary for remedial action and throughout the period of facility
cleanup and stabilization. Before authorizing the reopening of a temporarily
closed facility, the department shall provide an explanation of its reasons for
authorizing the reopening.

(3) Any license issued under the Low-Level Radioactive Waste Disposal Act
shall be subject to revocation for failure of the licensee to comply with the

81 Reissue 2014



§ 81-15,106 STATE ADMINISTRATIVE DEPARTMENTS

terms and conditions of the license, the applicable rules and regulations, or the
provisions of the act. Any person whose license has been revoked shall be
afforded an opportunity for a hearing by the department upon written applica-
tion made within thirty days after service of notice of such revocation.

(4) In any proceeding for the denial of an application for a license or for
revocation, suspension, or modification of a license, the department shall
provide to the applicant or licensee an opportunity for a hearing on the record.

Source: Laws 1986, LB 491, § 29; Laws 1987, LB 426, § 14; Laws 1989,
LB 761, § 13.

81-15,107 License application; notice; hearing; environmental impact analy-
sis required; appeal.

(1) For any application for a license, the department shall provide an
opportunity, after public notice, for written comments and shall hold a public
hearing in the county in which the proposed facility is to be located. The cost of
such hearing shall be borne by the applicant. All testimony offered at such
hearing shall be recorded. The department shall issue a written determination
of the action to be taken which is based upon findings to be included in the
determination and upon evidence presented during the public comment period.

(2) The department shall prepare, for each licensed activity which has a
significant impact on the human environment, a written analysis of the impact
of such licensed activity on the environment. The environmental impact analy-
sis shall address each subject listed in Public Law 91-190, Title I, section
102(2)(c), 83 Stat. 853, and supporting regulations. The department shall
prohibit any construction with respect to any activity for which an environmen-
tal impact analysis is required prior to completion of such analysis. The
analysis shall be available to the public at the time notice is given for the
hearing held pursuant to this section and shall include:

(a) An assessment of the radiological and nonradiological impacts to the
public health;

(b) An assessment of any impact on any waterways and ground water;

(c) Consideration of alternatives to the activities to be conducted, including
alternative sites and engineering methods; and

(d) Consideration of the long-term impacts, including closure, decommission-
ing, decontamination, and reclamation of facilities and sites associated with the
licensed activities and management of any radioactive materials which will
remain on the site after such closure, decommissioning, decontamination, and
reclamation.

(3) Any final agency action or order may be appealed, and the appeal shall be
in accordance with the Administrative Procedure Act.

Source: Laws 1986, LB 491, § 30; Laws 1987, LB 426, § 17; Laws 1988,
LB 352, § 176.

Cross References

Administrative Procedure Act, see section 84-920.

81-15,108 Emergency order; hearing.

Whenever the director finds that an emergency exists requiring immediate
action to protect the public health and safety, the director may, without notice
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or hearing, issue an order reciting the existence of such emergency and
requiring that such action be taken as is necessary to meet the emergency
including, but not limited to, closure of the site. Such order shall be effective
immediately. Any person to whom such order is directed shall comply immedi-
ately, but on application to the director, such person shall be afforded a hearing
not later than ten days after receipt of such application. On the basis of such
hearing, the director shall continue, modify, or revoke such order within thirty,
days after such hearing.

Source: Laws 1986, LB 491, § 31.

81-15,109 Violations of act; action to enjoin.

Whenever, in the judgment of the department, any person has engaged in or
is about to engage in any acts or practices which constitute or will constitute a
violation of the Low-Level Radioactive Waste Disposal Act or any rule, regula-
tion, or order issued pursuant to the act, the Attorney General or county
attorney may apply to the district court for an order enjoining such acts or
practices or for an order directing compliance. Upon a showing by the depart-
ment that such person has engaged or is about to engage in any such acts or
practices, a permanent or temporary injunction, restraining order, or other
order may be granted.

Source: Laws 1986, LB 491, § 32.

81-15,110 Disposal of low-level radioactive waste; license required.

It shall be unlawful for any person to dispose of low-level radioactive waste
unless licensed by the department pursuant to the Low-Level Radioactive Waste
Disposal Act.

Source: Laws 1986, LB 491, § 33.

81-15,111 Violation; criminal penalty.

Any person who violates the Low-Level Radioactive Waste Disposal Act or
rules, regulations, or orders issued pursuant to the act shall upon conviction be
guilty of a Class IV felony.

Source: Laws 1986, LB 491, § 34.

81-15,112 Violation; civil penalty; procedure; appeal.

(1) Any person who (a) violates any licensing provision of the Low-Level
Radioactive Waste Disposal Act, any rule, regulation, or order issued pursuant
to the act, or any term, condition, or limitation of any license issued pursuant to
the act or (b) commits any violation for which a license may be revoked under
rules or regulations issued pursuant to the act may be subject to a civil penalty,
to be imposed by the department, not to exceed ten thousand dollars. If any
violation is a continuing one, each day of such violation shall constitute a
separate violation for the purpose of computing the applicable civil penalty. The
department shall have the power to compromise, mitigate, or remit such
penalties.

(2) Whenever the department proposes to subject a person to the imposition
of a civil penalty under this section, the department shall notify such person in
writing (a) setting forth the date, facts, and nature of each act or omission with
which the person is charged, (b) specifically identifying the particular provision
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or provisions of the section, rule, regulation, order, or license involved in the
violation, and (c) specifying each penalty which the department proposes to
impose and its amount. Such written notice shall be sent by registered or
certified mail by the department to the last-known address of such person. The
person so notified may request a hearing, in writing, within thirty days of
receipt of such notice. A hearing, if granted, shall be held in accordance with
the Administrative Procedure Act. The notice shall also advise such person that
upon failure to pay the civil penalty subsequently determined by the depart-
ment, if any, the penalty may be collected by civil action. Any person upon
whom a civil penalty is imposed may appeal such penalty, and the appeal shall
be in accordance with the Administrative Procedure Act. On the request of the
department, the Attorney General or county attorney may institute a civil action
to collect a penalty imposed pursuant to this section.

Source: Laws 1986, LB 491, § 35; Laws 1988, LB 352, § 177.

Cross References

Administrative Procedure Act, see section 84-920.

81-15,112.01 Strict liability in tort; when.

Any person engaged in the disposal of low-level radioactive waste shall be
subject to strict liability in tort for property damage, bodily injury, or death
resulting from such disposal.

Source: Laws 1988, LB 1092, § 12.

81-15,112.02 Repealed. Laws 1995, LB 15, § 6.

81-15,113 Contribution to Central Interstate Low-Level Radioactive Waste
Compact Commission’s budget; how paid.

The state’s annual contribution to the Central Interstate Low-Level Radioac-
tive Waste Compact Commission’s budget shall be paid by generators of low-
level radioactive waste in this state which dispose of such waste in low-level
radioactive waste disposal facilities through fees assessed by the department
pursuant to section 81-15,104. Fees may be reasonably assessed on the basis of
volume of the waste shipped and shall be deposited in the Low-Level Radioac-
tive Waste Cash Fund. Such fees shall be due the first of July beginning in 1986
and shall continue until surcharges are collected pursuant to Article IV, section
(h)(2), of the compact. There shall be no General Fund appropriation for the
construction, maintenance, or long-term monitoring and care of a facility.

Source: Laws 1986, LB 491, § 36; Laws 1987, LB 426, § 18.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,113.01 Community Improvements Cash Fund; created; surcharge;
distribution; allocation; investment; legislative study.

(1) There is hereby created the Community Improvements Cash Fund which
shall be under the direction of the department. The Central Interstate Low-
Level Radioactive Waste Compact Commission shall annually through 1998
remit to the department the funds received from the states belonging to the
Central Interstate Low-Level Radioactive Waste Compact as compensation paid
to the host state. When the facility begins operation, the developer shall levy,
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collect, and remit to the department a surcharge on the rates charged to the
users of the facility which is sufficient to raise two million dollars per year
together with any adjustments made by the department pursuant to this section.
The department shall remit such surcharge to the State Treasurer who shall
credit it to the Community Improvements Cash Fund. On October 1, 1990, and
each October 1 thereafter, the department shall adjust the amount to be
remitted by the developer by an amount equal to the percentage increase in the
Consumer Price Index or, if publication of the Consumer Price Index is
discontinued, a comparable index selected by the director. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

(2) The department shall distribute money from the fund as follows:

(a) Prior to final site selection, three hundred thousand dollars per year shall
be allocated for public purposes to be divided among the communities that are
under active consideration to host the facility as provided in subsection (3) of
this section;

(b) After the final site has been selected and until the facility is operational,
three hundred thousand dollars per year shall be allocated for public purposes
as provided in subsection (3) of this section. Acceptance of the funds distributed
pursuant to this subdivision or subdivision (a) of this subsection shall in no way
affect the siting process; and

(c) Once the facility is operational and during the operational life of the
facility, the total amount in the fund shall be allocated each year for public
purposes as provided in subsection (3) of this section.

(3) Money distributed pursuant to subdivisions (2)(a), (b), and (c) of this
section shall be allocated as follows:

(a) Fifty percent of such money shall be distributed to incorporated munici-
palities which lie totally or partially within ten kilometers of the facility or the
proposed facility based on the ratio of the population of the particular incorpo-
rated municipality to the total population of all such incorporated municipali-
ties as determined by the latest federal census; and

(b) Fifty percent of such money shall be distributed to the county treasurer of
the county where the facility is located or proposed to be located to be
distributed to each political subdivision which levied property taxes on the
property where the facility is located or proposed to be located. The money
shall be distributed on the basis of the ratio of the total amount of taxes levied
by each political subdivision to the total amount of property taxes levied by all
such political subdivisions on such property based on the amounts stated in the
most recent certificate of taxes levied submitted by each county to the Property
Tax Administrator pursuant to section 77-1613.01.

(4) The Natural Resources Committee of the Legislature shall conduct a study
to establish a formula for the equitable distribution of the funds specified in
subdivision (2)(c) of this section. The committee shall hold public hearings
necessary to carry out the purposes of the study.

(5) The State Treasurer shall transfer the entire balance in the Community
Improvements Cash Fund, including any investment income credited to the
fund, to the General Fund as soon as possible after August 15, 2005.

Source: Laws 1988, LB 1092, § 14; Laws 1989, LB 761, § 14; Laws 1993,
LB 625, § 1; Laws 1994, LB 1066, § 118; Laws 1994, LB 1349,
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§ 11; Laws 1995, LB 490, § 189; Laws 1995, LB 552, § 1; Laws
1997, LB 658, § 14; Laws 1998, LB 1174, § 2; Laws 2005, LB
426, § 20.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.
Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,113.02 Generator; failure to fulfill responsibilities; effect.

If a generator of low-level radioactive waste fails to fulfill its financial or
regulatory responsibilities under either the Central Interstate Low-Level Radio-
active Waste Compact or the Low-Level Radioactive Waste Disposal Act, the
wastes generated by that generator shall not be received for disposal at the
facility until the obligations are fulfilled.

Source: Laws 1989, LB 761, § 15.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,114 Violation of Central Interstate Low-Level Radioactive Waste Com-
pact; civil penalty.
Any person who violates any provision of the Central Interstate Low-Level

Radioactive Waste Compact shall be subject to a civil penalty of not more than
ten thousand dollars per day of violation.

Source: Laws 1986, LB 491, § 37.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,115 Violation of Central Interstate Low-Level Radioactive Waste Com-
pact; action to enjoin; performance compelled.

Any person violating the provisions of the Central Interstate Low-Level
Radioactive Waste Compact may be enjoined from continuing such violation.
An action may also be brought to compel performance of an obligation created
by the compact. The court may require any person who is adjudged responsible
to do and perform any and all things within his or her power which are
reasonably necessary to fulfill the obligation.

Source: Laws 1986, LB 491, § 38.

Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

81-15,116 Violation of Central Interstate Low-Level Radioactive Waste Com-
pact; Attorney General; duties.

Any action for a violation of the Central Interstate Low-Level Radioactive
Waste Compact or an action to enjoin a violation or to compel performance
under the compact shall be brought by the Attorney General in the name of the
state.

Source: Laws 1986, LB 491, § 39.
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Cross References

Central Interstate Low-Level Radioactive Waste Compact, see section 71-3522.

(g) PETROLEUM PRODUCTS AND HAZARDOUS
SUBSTANCES STORAGE AND HANDLING

81-15,117 Act, how cited.

Sections 81-15,117 to 81-15,127 shall be known and may be cited as the
Petroleum Products and Hazardous Substances Storage and Handling Act.

Source: Laws 1986, LB 217, § 1; Laws 1989, LB 289, § 31; Laws 1991,
LB 409, § 20; Laws 1996, LB 1226, § 14; Laws 1998, LB 1161,
§ 39; Laws 2001, LB 461, § 10.

81-15,118 Legislative findings.

The Legislature finds that the number of leaking underground storage tanks
throughout the state is increasing and that there exists a serious threat to the
health and safety of citizens because substances contained in leaking storage
tanks are often potential ground water contaminants and major fire and
explosive hazards.

For the reasons stated in this section, the Legislature deems it necessary to
provide a program of storage tank registration and inspection as a preventative
measure and a comprehensive leak cleanup program as a responsive measure.
Primary responsibility for the Petroleum Products and Hazardous Substances
Storage and Handling Act shall be with the Department of Environmental
Quality. However, preventative measures described in such act shall also be
carried out by the State Fire Marshal. The State Fire Marshal’s actions shall be
pursuant to an interagency agreement with the department.

Source: Laws 1986, LB 217, § 2; Laws 1993, LB 3, § 57.

81-15,119 Terms, defined.

For purposes of the Petroleum Products and Hazardous Substances Storage
and Handling Act, unless the context otherwise requires:

(1) Operator shall mean any person in control of, or having responsibility for,
the daily operation of a tank but shall not include a person described in
subdivision (2)(b) of this section;

(2)(a) Owner shall mean:

(i) In the case of a tank in use on July 17, 1986, or brought into use after such
date, any person who owns a tank used for the storage or dispensing of
regulated substances; and

(ii) In the case of any tank in use before July 17, 1986, but no longer in use
on such date, any person who owned such tank immediately before the
discontinuation of its use.

(b) Owner shall not include a person who, without participating in the
management of a tank and otherwise not engaged in petroleum production,
refining, and marketing:

(i) Holds indicia of ownership primarily to protect his or her security interest
in a tank or a lienhold interest in the property on or within which a tank is or
was located; or
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(ii) Acquires ownership of a tank or the property on or within which a tank is
or was located:

(A) Pursuant to a foreclosure of a security interest in the tank or of a lienhold
interest in the property; or

(B) If the tank or the property was security for an extension of credit
previously contracted, pursuant to a sale under judgment or decree, pursuant to
a conveyance under a power of sale contained within a trust deed or from a
trustee, or pursuant to an assignment or deed in lieu of foreclosure.

(c) Ownership of a tank or the property on or within which a tank is or was
located shall not be acquired by a fraudulent transfer, as provided in the
Uniform Fraudulent Transfer Act;

(3) Permanent abandonment shall mean that a tank has been taken perma-
nently out of service as a storage vessel for any reason or has not been used for
active storage for more than one year;

(4) Person shall mean any individual, firm, joint venture, partnership, limited
liability company, corporation, association, political subdivision, cooperative
association, or joint-stock association and includes any trustee, receiver, assign-
ee, or personal representative thereof owning or operating a tank;

(5) Petroleum product shall mean any petroleum product, including, but not
limited to, petroleum-based motor or vehicle fuels, gasoline, kerosene, and
other products used for the purposes of generating power, lubrication, illumina-
tion, heating, or cleaning, but shall not include propane or liquefied natural
gas;

(6) Regulated substance shall mean any petroleum product and any substance
defined in section 101(14) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as such act existed on May 31, 2001,
but not including any substance regulated as a hazardous waste under subtitle
C of such act;

(7) Release shall mean any spilling, leaking, emitting, discharging, escaping,
leaching, or disposing from a tank or any overfilling of a tank into ground
water, surface water, or subsurface soils;

(8) Remedial action shall mean any immediate or long-term response to a
release or suspected release in accordance with rules and regulations adopted
and promulgated by the department or the State Fire Marshal, including tank
testing only in conjunction with a release or suspected release, site investiga-
tion, site assessment, cleanup, restoration, mitigation, and any other action
which is reasonable and necessary;

(9) Risk-based corrective action shall mean an approach to petroleum release
corrective actions in which exposure and risk assessment practices, including
appropriate consideration of natural attenuation, are integrated with traditional
corrective actions to ensure that appropriate and cost-effective remedies are
selected that are protective of human health and the environment;

(10) Tank shall mean any tank or combination of tanks, including under-
ground pipes connected to such tank or tanks, which is used to contain an
accumulation of regulated substances and the volume of which is ten percent or
more beneath the surface of the ground. Tank shall not include any:

(a) Farm or residential tank of one thousand one hundred gallons or less
capacity used for storing motor fuel for consumptive use on the premises where
stored, subject to a one-time fee;
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(b) Tank with a storage capacity of one thousand one hundred gallons or less
used for storing heating oil for consumptive use on the premises where stored,
subject to a one-time fee;

(c) Septic tank;
(d) Tank situated in an underground area such as a basement, cellar,

mineworking, drift, shaft, or tunnel if the tank is situated on or above the
surface of the floor;

(e) Pipeline facility, including gathering lines:

(i) Defined under 49 U.S.C. 60101, as such section existed on May 31, 2001;
or

(ii) Which is an intrastate pipeline regulated under state law comparable to
the law prescribed in subdivision (e)(i) of this subdivision;

() Surface impoundment, pit, pond, or lagoon;
(g) Flow-through process tank;

(h) Liquid trap or associated gathering lines directly related to oil or gas
production and gathering operations; or

(i) Storm water or wastewater collection system; and

(11) Temporary abandonment shall mean that a tank will be or has been out
of service for at least one hundred eighty days but not more than one year.

Source: Laws 1986, LB 217, § 3; Laws 1987, LB 365, § 1; Laws 1989, LB
289, § 32; Laws 1991, LB 409, § 22; Laws 1993, LB 121, § 542;
Laws 1996, LB 1226, § 15; Laws 1998, LB 1161, § 40; Laws
2001, LB 461, § 11.

Cross References

Uniform Fraudulent Transfer Act, see section 36-701.

81-15,120 Farm or residential tank; heating oil storage tank; registration;
when required; fee; Petroleum Products and Hazardous Substances Storage
and Handling Fund; created; use; investment.

Any farm or residential tank or tank used for storing heating oil as defined in
subdivisions (10)(a) and (b) of section 81-15,119 shall be registered with the
State Fire Marshal. The registration shall be accompanied by a one-time fee of
five dollars and shall be valid until the State Fire Marshal is notified that a tank
so registered has been permanently closed. Such registration shall specify the
ownership of, location of, and substance stored in the tank to be registered. The
State Fire Marshal shall remit the fee to the State Treasurer for credit to the
Petroleum Products and Hazardous Substances Storage and Handling Fund
which is hereby created as a cash fund. The fund shall also consist of any
money appropriated to the fund by the state. The fund shall be administered by
the Department of Environmental Quality to carry out the purposes of the
Petroleum Products and Hazardous Substances Storage and Handling Act,
including the provision of matching funds required by Public Law 99-499 for
actions otherwise authorized by the act. Any money in such fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1986, LB 217, § 4; Laws 1989, LB 816, § 1; Laws 1993, LB
3,8 58; Laws 1994, LB 1066, § 119; Laws 1996, LB 1226, § 16;
Laws 1998, LB 1161, § 41; Laws 2001, LB 461, § 12.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,121 Tanks; permit; when required; fees; application; Underground
Storage Tank Fund; created; investment.

(1) A person shall not (a) maintain or use any tank for the storage of
regulated substances, (b) install any new tank, or (c) permanently close a tank
without first securing a permit from the State Fire Marshal.

(2) A fee shall not be charged for a permit under subdivision (1)(a) or (c) of
this section. The fee for a permit for installation shall be fifty dollars. The State
Fire Marshal shall remit the fee to the State Treasurer for credit to the
Underground Storage Tank Fund.

(3) All owners of operating tanks, except those provided for in subsection (4)
of this section, shall annually register each tank. All registration permits shall
expire on December 31 of the year for which the permit was issued. The
registration fee shall be thirty dollars per tank. The State Fire Marshal shall
remit the fee to the State Treasurer for credit to the Underground Storage Tank
Fund. Such permits shall contain the information specified in subsection (5) of
this section.

(4) In the case of tanks permanently abandoned on or after January 1, 1974,
an annual permit shall not be required and an initial registration permit shall
be sufficient.

(5) The application for a registration permit shall be provided by and filed
with the State Fire Marshal’s office and shall require, but not be limited to, the
following information:

(a) The date the tank was placed in or taken out of operation;
(b) The age of the tank;
(c) The size, type, and location of the tank; and

(d) The type of substances stored in the tank and the quantity of such
substances remaining in the tank if the tank has been permanently closed.

(6) The registration permit fee collected pursuant to this section shall be
deposited in the Underground Storage Tank Fund which is hereby created as a
cash fund. The fund shall also consist of any money appropriated to the fund by
the state. The fund shall be administered by the State Fire Marshal to carry out
the purposes of the Petroleum Products and Hazardous Substances Storage and
Handling Act. Transfers may be made from the fund to the General Fund at the
direction of the Legislature. Any money in the Underground Storage Tank Fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1986, LB 217, § 5; Laws 1987, LB 365, § 2; Laws 1989, LB
816, § 2; Laws 1994, LB 1066, § 120; Laws 1998, LB 1161, § 42;
Laws 2009, First Spec. Sess., LB3, § 77.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,122 Denial of permit; procedures; appeal.
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Before the State Fire Marshal denies an application for a permit, the affected
person shall be given notice and opportunity for a hearing under procedures
established by the State Fire Marshal. Upon receipt of the notification, any
person aggrieved by the denial or revocation of a permit may request a hearing
within ten days or the decision of the State Fire Marshal shall become final.
When the State Fire Marshal has reason to believe that a permitholder’s
activities create an immediate threat to public safety, a permit may be suspend-
ed until the hearing process is complete. Any person aggrieved by a final
decision of the State Fire Marshal may appeal such action, and the appeal shall
be in accordance with the Administrative Procedure Act.

Source: Laws 1986, LB 217, § 6; Laws 1988, LB 352, § 178.

Cross References

Administrative Procedure Act, see section 84-920.

81-15,123 State Fire Marshal; rules and regulations; considerations; require-
ments.

The State Fire Marshal shall adopt and promulgate rules and regulations
governing release, detection, prevention, and correction procedures applicable
to all owners and operators as shall be necessary to protect human health,
public safety, and the environment. Such rules and regulations may distinguish
between types, classes, and ages of tanks. In making such distinctions, the State
Fire Marshal shall consider, but not be limited to, location of the tanks, soil and
climate conditions, uses of the tanks, history of maintenance, age of the tanks,
current industry-recommended practices, national consensus codes, hydrogeol-
ogy, depth to the ground water, size of the tanks, quantity of regulated
substances periodically deposited in or dispensed from the tanks, the technical
capability of the owners and operators, and the compatibility of the regulated
substance and the materials of which the tank is fabricated. Before adoption,
such rules and regulations shall be reviewed and approved by the Director of
Environmental Quality who shall determine whether the proposed rules and
regulations are adequate to protect the environment. Rules and regulations
adopted and promulgated pursuant to this section shall include, but not be
limited to:

(1) Proper procedures and specifications for the construction, design, instal-
lation, replacement, or repair of tanks;

(2) A permit and registration system for all tanks;

(3) A program to establish an inspection system for all tanks. Such program
shall provide for periodic safety inspections and spot checks of monitoring
systems by the State Fire Marshal. A fee schedule may also be developed for the
inspection of new tank and piping installations and tank closures in the manner
prescribed in section 81-505.01. Such inspection fees shall be remitted by the
State Fire Marshal to the State Treasurer for credit to the Underground Storage
Tank Fund. No fee shall be charged for the periodic safety inspections and spot
checks of monitoring systems by the State Fire Marshal;

(4) A monitoring system for all tanks which includes, but is not limited to, the
following:

(a) An inventory-control procedure for any tank used to hold petroleum
products or hazardous substances for resale;
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(b) An inventory-control procedure for any tank used solely for consumptive
onsite purposes and not for resale. Such control procedure shall determine the
method of inventory measurement giving consideration to the economic burden
created by the procedure. The frequency of inventory measurement for such
category of tank shall include at least one measurement every thirty days;

(¢) Provisions for the prompt reporting of any release of a regulated sub-
stance; and

(d) A procedure for the proper method of monitoring tanks;

(5) A procedure for notifying the State Fire Marshal of temporarily or
permanently abandoned tanks;

(6) A procedure for removing or making safe any abandoned tanks, except
that the State Fire Marshal may dispense with such procedure in special
circumstances;

(7) Financial responsibility requirements, taking into account the financial
responsibility requirements established pursuant to 42 U.S.C. 6991b(d);

(8) Requirements for maintaining a leak-detection system, an inventory-
control system, and a tank-testing or comparable system or method designed to
identify releases in a manner consistent with the protection of human health,
public safety, and the environment;

(9) Requirements for maintaining records of any monitoring or leak-detection
system, inventory-control system, or tank-testing or comparable system;

(10) Provisions to establish a system for licensing tank installation and
removal contractors;

(11) Provisions to prohibit delivery to, deposit into, or the acceptance of a
regulated substance into, an underground storage tank at a facility which has
been identified by the State Fire Marshal to be ineligible for such delivery,
deposit, or acceptance; and

(12) Effective August 8, 2009, requirements for training and certification of
operators.

Nothing in this section shall be construed to require a subcontractor working
under the direction of a licensed installation or removal contractor to be
licensed.

Source: Laws 1986, LB 217, § 7; Laws 1989, LB 816, § 3; Laws 1991, LB
409, § 23; Laws 1993, LB 3, § 59; Laws 1993, LB 720, § 1; Laws
2007, LB390, § 1.

81-15,124 Release of regulated substance; Department of Environmental
Quality; State Fire Marshal; powers and duties; remedial action plan.

Any reported or suspected release of a regulated substance from any tank
shall be investigated consistent with principles of risk-based corrective action
by the State Fire Marshal and the Department of Environmental Quality. In the
event that the State Fire Marshal or the department finds an adverse effect
caused by a release of a regulated substance from a tank:

(1) The State Fire Marshal shall (a) determine the immediate danger present-
ed by the release, (b) take all steps necessary to assure immediate public safety,
and (c) assist the department in determining the source of the release and
taking all steps necessary to ensure that the release is halted;
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(2) By order of the department, the owner or operator of the tank causing the
release shall, after securing the source of the release, develop a plan for
remedial action to be approved by the department. The department shall inform
the owner or operator of its approval or disapproval of a plan for remedial
action within one hundred twenty days after receipt of a remedial action plan
which contains all required information. If after one hundred twenty days the
department fails to either deny, approve, or amend the remedial action plan
submitted, the proposed plan shall be deemed approved; and

(3) The approved remedial action plan shall then be carried out by the owner
or operator of the tank causing the release. All expenses incurred during the
remedial action shall be paid by the owner or operator subject to reimburse-
ment pursuant to the Petroleum Release Remedial Action Act.

If it is determined that the source of the release is unknown or that the owner
or operator of the facility causing the release is unknown or unavailable, a
remedial action plan shall be developed by or under the direction of the
department. Such remedial action plan shall be developed and carried out by
the department with money from the Petroleum Products and Hazardous
Substances Storage and Handling Fund if funds are available. If at a later date
the owner or operator of the facility which caused the release is determined, he
or she shall be responsible for remedial action costs incurred on his or her
behalf subject to reimbursement pursuant to the Petroleum Release Remedial
Action Act. Any money received from such person shall be deposited in the
Petroleum Products and Hazardous Substances Storage and Handling Fund.

Source: Laws 1986, LB 217, § 8; Laws 1989, LB 289, § 33; Laws 1993,
LB 3, § 60; Laws 1993, LB 237, § 5; Laws 1998, LB 1161, § 43.

Cross References

Petroleum Release Remedial Action Act, see section 66-1501.

81-15,124.01 Environmental Quality Council; rules and regulations.

(1) The Environmental Quality Council shall adopt and promulgate rules and
regulations consistent with principles of risk-based corrective action governing
all phases of remedial action to be taken by owners, operators, and other
persons in response to a release or suspected release of a regulated substance
from a tank. Such rules and regulations shall include:

(a) Provisions governing remedial action to be taken by owners and operators
pursuant to section 81-15,124;

(b) Provisions by which the Department of Environmental Quality may
determine the cleanup levels to be achieved through soil or water remediation
and the applicable limitations for air emissions at the petroleum release site or
occurring by reason of such remediation; and

(c) Such other provisions necessary to carry out the Petroleum Products and
Hazardous Substances Storage and Handling Act.

(2) In developing rules and regulations, the Environmental Quality Council
shall take into account risk-based corrective action assessment principles which
identify the risks presented to the public health and safety or the environment
by each release in a manner that will protect the public health and safety and
the environment using, to the extent appropriate, a tiered approach consistent;
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with the American Society for Testing of Materials guidance for risk-based
corrective action applicable to petroleum release sites.

Source: Laws 1989, LB 289, § 34; Laws 1993, LB 3, § 61; Laws 1996, LB
1226, § 18; Laws 1998, LB 1161, § 44; Laws 2009, LB154, § 19.

81-15,124.02 Access to property.

If necessary in the course of an investigation or inspection or during the
remedial action and if the owner of property or the owner’s agent has
specifically denied the Department of Environmental Quality access to the
property for such purposes, the department may order the owner or owner’s
agent to grant access to property for the performance of reasonable steps,
including drilling, to determine the source and extent of contamination or for
remediation. Access shall be by the department or by a person conducting an
investigation, inspection, or remedial action at the direction of the department.
All actions taken on the property shall be performed in the least obtrusive
manner possible to allow the investigation, inspection, or remedial action to
proceed. Upon completion of any such actions, the property shall be restored as
nearly as possible to its original condition.

Source: Laws 1991, LB 409, § 21; Laws 1993, LB 3, § 62.

81-15,124.03 Remedial action plan; considerations.

The plan for remedial action shall take into account risk-based corrective
action assessment principles which identify the risks presented to the public
health and safety or the environment by each release in a manner that will
protect the public health and safety and the environment using, to the extent
appropriate, a tiered approach consistent with the American Society for Testing
of Materials standards.

Source: Laws 1996, LB 1226, § 17.

81-15,124.04 Risk-based corrective action; department provide briefing.

The Department of Environmental Quality shall provide briefing on the use
by the department of risk-based corrective action. The briefing shall be directed
toward comprehension and knowledge of the use by the department of risk-
based corrective action, and a fee may be charged for attending the briefing
which shall be remitted to the State Treasurer for credit to the Petroleum
Release Remedial Action Cash Fund. The department may contract for provid-
ing such briefing and shall maintain and make available to the public a list of
attendees.

Source: Laws 1998, LB 1161, § 45.

81-15,124.05 Remedial action plan; certificate of completion; form; effect.

(1) If a remedial action plan submitted by a responsible person as defined in
section 66-1514 is approved or deemed to be approved by the Department of
Environmental Quality pursuant to subdivision (2) of section 81-15,124 and has
been carried out, the department may issue to the responsible person a
certificate of completion stating that no further remedial action needs to be
taken at the site relating to any contamination for which remedial action has
already been taken in accordance with the approved remedial action plan. The
department shall condition the certificate of completion upon compliance with
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any monitoring, institutional, or technological controls that may be necessary
and which were relied upon by the responsible person to demonstrate compli-
ance with the remedial action plan. Any certificate of completion issued
pursuant to this section shall be in a form which can be filed for record in the
real estate records of the county in which the remedial action took place. The
responsible person shall file the certificate of completion and notify the depart-
ment within ten days after issuance as to the date and location of the real estate
filing. If the department issues a certificate of completion to a responsible
person under this section, a covenant not to sue shall arise by operation of law,
subject to subsection (2) of this section. The covenant not to sue releases the
responsible person from liability to the state and from liability to perform
additional environmental assessment, remedial activity, or response action with
regard to the release of a petroleum product for which the responsible person
has complied with the requirements of this subsection. The covenant not to sue
shall be voided if the responsible person fails to conduct additional remedial
action as required under subsection (2) of this section, if a certificate of]
completion is revoked by the department under subsection (3) of this section, or
if the responsible person fails to comply with the monitoring, institutional, or
technological controls, if any, upon which the certificate of completion is
conditioned.

(2) A certificate of completion issued by the department under subsection (1)
of this section shall require the responsible person to conduct additional
remedial action in the event that any monitoring conducted at or near the real
property or other circumstances indicate that (a) contamination is reoccurring,
(b) additional contamination is present for which remedial action was not taken
according to the remedial action plan, or (¢) contamination from the site
presents a threat to human health or the environment and was not addressed in
the remedial action plan.

(3) A certificate of completion shall be revoked if the department demon-
strates by a preponderance of the evidence that any approval provided under
this section was obtained by fraud or material misrepresentation, knowing
failure to disclose material information, or false certification to the department.
The department shall file a copy of the notice of revocation of any certificate of
completion in the real estate records of the county in which the remedial action
took place within ten days after such revocation.

(4) If a responsible person transfers property to an affiliate in order for that
affiliate to obtain a benefit to which the transferor would not otherwise be
eligible under this section or to avoid an obligation under this section, the
affiliate shall be subject to the same obligations and obtain the same level of
benefits as those available to the transferor under this section.

(5)(a) A covenant not to sue arising under subsection (1) of this section,
unless voided pursuant to such subsection, shall bar suit against any person
who acquires title to property to which a certificate of completion applies for
all claims of the state or any other person in connection with petroleum
products which were the subject of an approved remedial action plan and (b) a
person who purchased a site before May 31, 2001, is released, upon the
issuance of a certificate of completion under this section or upon the issuance
of a no further action letter on or after May 31, 2001, pursuant to section
81-15,186, from all liability to the state for cleanup of contamination that was
released at the site covered by the certificate of completion or the no further
action letter before the purchase date, except as provided in subsection (4) of
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this section, for releases or consequences that the person contributed to or
caused, for failure by such person to comply with the monitoring, institutional,
or technological controls, if any, upon which the certificate of completion is
conditioned, or in the event the certificate of completion is revoked by the
department under subsection (3) of this section.

(6) Any person entitled to the protections of the covenant not to sue or
eligible to be released from liability pursuant to the issuance of a certificate of
completion or a no further action letter under subsection (5) of this section who
is ordered by the department to take remedial action shall be eligible for
reimbursement as a responsible person pursuant to section 66-1525 and shall
not be required to pay the first cost or percent of the remaining cost as
provided in subsection (1) of section 66-1523 unless such person contributed to
or caused the release or failed to comply with the monitoring, institutional, or
technological controls, if any, imposed under subsection (1) of this section.

Source: Laws 2001, LB 461, § 13.

81-15,124.06 Remedial action plan; certificate of completion; immunity.

Upon issuance of a certificate of completion under section 81-15,124.05,
except as otherwise provided in such section, the responsible person shall no
longer have liability to the state as to the release of petroleum products for
which compliance with the remedial action plan is demonstrated by the
responsible person.

Source: Laws 2001, LB 461, § 14.

81-15,124.07 Remedial action plan; participation; effect.

(1) Participating in a remedial action plan does not constitute an admission
of liability under the laws of this state, the rules and regulations adopted
pursuant to law, or the ordinances and resolutions of any political subdivision
or an admission of civil liability under statutory or common law of this state.

(2) The fact that a responsible person has participated in a remedial action
plan is not admissible in any civil, criminal, or administrative proceeding
initiated or brought under any law of this state other than to enforce sections
81-15,124.05 to 81-15,124.07.

(3) Participating in a remedial action plan shall not be construed to be an
acknowledgment that the conditions of the affected area identified and ad-
dressed by the remedial action plan constitute a threat or danger to the public
health or safety or the environment.

Source: Laws 2001, LB 461, § 15.

81-15,125 Violation; penalty.

Any person violating the Petroleum Products and Hazardous Substances
Storage and Handling Act or the rules, regulations, or orders of the State Fire
Marshal or the Department of Environmental Quality adopted or issued pursu-
ant to such act shall be subject to a civil fine of not more than five thousand
dollars for each offense and, in the case of a continuing violation, each day of
violation shall constitute a separate offense. In assessing the amount of the fine,
the court shall consider the size of the operation and the degree and extent of
the pollution.

Source: Laws 1986, LB 217, § 9; Laws 1993, LB 3, § 63.
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81-15,126 Violation; action to enjoin.

The Department of Environmental Quality or the State Fire Marshal may
apply to the district court of the county where the violation is occurring or
about to occur for a restraining order, a temporary or permanent injunction, or
a mandatory injunction against any person violating or threatening to violate
the Petroleum Products and Hazardous Substances Storage and Handling Act
or the rules, regulations, or orders adopted and promulgated under the act. The
court shall have jurisdiction to grant relief upon good cause shown. Relief may
be granted notwithstanding the existence of any other remedy at law and shall
be granted without bond.

Source: Laws 1986, LB 217, § 10; Laws 1993, LB 3, § 64.

81-15,127 Notice of registration requirements; duty to provide.

(1) Any person who deposits regulated substances in a tank shall reasonably
notify the owner or operator of such tank of the owner’s or operator’s registra-
tion requirements pursuant to the Petroleum Products and Hazardous Sub-
stances Storage and Handling Act.

(2) The Department of Environmental Quality shall design and make avail-
able a printed notice of registration for owners of tanks to any person who
deposits regulated substances in a tank.

Source: Laws 1986, LB 217, § 11; Laws 1993, LB 3, § 65.

(h) WASTEWATER TREATMENT OPERATOR CERTIFICATION ACT

81-15,128 Act, how cited.
Sections 81-15,128 to 81-15,143 shall be known and may be cited as the
Wastewater Treatment Operator Certification Act.
Source: Laws 1987, LB 533, § 1.

81-15,129 Terms, defined.

As used in the Wastewater Treatment Operator Certification Act, unless the
context otherwise requires:

(1) Certificate shall mean a certificate of competency issued by the director or
his or her duly authorized representative certifying that the operator has met
the requirements for the specified operator classification of the certification
program;

(2) Council shall mean the Environmental Quality Council;

(3) Department shall mean the Department of Environmental Quality;

(4) Director shall mean the Director of Environmental Quality;

(5) Nationally recognized association of certification authorities shall mean
an organization or organizations selected by the director which (a) serve as an
information center for certification activities, (b) recommend minimum stan-
dards and guidelines for classification of wastewater treatment facilities and
certification of operators, (c) facilitate reciprocity between state programs, (d)
assist authorities in establishing new certification programs and updating
existing ones, and (e) provide testing services;

(6) Operator shall mean any person who regularly makes recommendations
or is responsible for process control decisions at a wastewater treatment
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facility. Operator shall not include a person whose duties are limited solely to
laboratory testing or maintenance or who exercises general or indirect supervi-
sion only;

(7) Voluntarily certified operator shall mean an operator who holds a certifi-
cate of competency described in section 81-15,133; and

(8) Wastewater treatment facility shall mean the structures, equipment, and
processes required to collect, transport, and treat domestic or industrial wastes
and to dispose of the effluent and sludge.

Source: Laws 1987, LB 533, § 2; Laws 1993, LB 3, § 66.

81-15,130 Council; adopt rules and regulations; contents.

In order to carry out the purposes of the Wastewater Treatment Operator
Certification Act, the council shall adopt and promulgate rules and regulations.
Such rules and regulations shall include, but not be limited to:

(1) Establishing and carrying out procedures for the certification program
provided for in the act;

(2) Classification of wastewater treatment facilities. Such classification shall
be based on the size and type of wastewater treatment facility, the quality and
quantity of wastewater to be treated, and other physical, chemical, and biologi-
cal conditions affecting such treatment facilities and according to the skill,
knowledge, and experience that the operator must have to supervise successful-
ly the operation of the facilities so as to protect the public health and to protect
the waters of the state;

(3) A procedure to be carried out by the department to receive applications
and examine the qualifications of applicants for certification;

(4) Development of a training and continuing educational program including
regular training schools, short courses, conferences, and programs. The council
shall adopt procedures and minimum requirements for the approval of corre-
spondence courses, required classroom instruction, and minimum attendance
standards to maintain certification;

(5) Requirements for the maintenance of records of the classification of
wastewater treatment facilities;

(6) Distribution of applications and notices of examinations;

(7) Procedures in the department for preparing, conducting, and grading
examinations either by the department or by its representatives or persons
conducting approved training schools, short courses, conferences, and pro-
grams, including correspondence courses;

(8) A fee schedule to be implemented by the department which shall include a
fee designed to cover direct and indirect costs associated with applicant’s
certification but not to exceed three hundred dollars per application. Fees may
also be charged by the department for each educational program to be paid by
the participant. Such fee shall be an amount necessary to cover program costs;

(9) Procedures and requirements to allow the director to issue temporary
certificates as provided in section 81-15,135; and

(10) Provisions for granting exemptions to operators of individual septic tank
systems, nondischarging lagoon systems, and other disposal systems as deter-
mined by the council.

Source: Laws 1987, LB 533, § 3; Laws 2007, LB161, § 1.
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81-15,131 Director; powers and duties.

The director shall have authority to exercise all incidental powers necessary
to carry out the purposes of the Wastewater Treatment Operator Certification
Act. In carrying out such powers the director shall advise, consult, and
cooperate with agencies of the state, the federal government, other states,
interested groups, political subdivisions, and industries.

Source: Laws 1987, LB 533, § 4.

81-15,132 Operator certification without examination; recommended by gov-
erning body or owner.

The director may provide for certification without examination of any opera-
tor recommended by a governing body or owner as having been in charge of
the operation or supervising the operation of a wastewater treatment facility on
August 30, 1987, and whose competence has been demonstrated. Certificates
issued under this section shall be valid for a period of four years from August
30, 1987. After such four-year period, certificates granted under this section
shall no longer be valid, and such operators shall become fully certified under
the Wastewater Treatment Operator Certification Act.

Source: Laws 1987, LB 533, § 5.

81-15,133 Operator certification without examination; holder of certificate of
competency.

The director shall provide for certification without examination of operators
who, on August 30, 1987, hold certificates of competency issued pursuant to a
program which the director determines meets the requirements of the Waste-
water Treatment Operator Certification Act.

Source: Laws 1987, LB 533, § 6.

81-15,134 Wastewater treatment facilities; supervision required; exceptions.

Within two years following August 30, 1987, all wastewater treatment facili-
ties shall be under the supervision of an operator certified by the director at
least to the level of classification of the wastewater treatment facility to be
supervised by such operator, except that individual septic tank systems and
individual wastewater treatment lagoons for domestic wastewater treatment
shall be exempt from the Wastewater Treatment Operator Certification Act. No
operator shall be required to be certified in a classification other than that
corresponding to the classification of the wastewater treatment facility to be
supervised by the operator.

Source: Laws 1987, LB 533, § 7.

81-15,135 Temporary certificate.

The director shall have the authority to issue a temporary certificate to an
operator of a wastewater treatment facility which relies on the services of one
person for its operation. A temporary certificate shall be valid for a period of;
one year after which time such operator shall be required to become fully
certified under the Wastewater Treatment Operator Certification Act.

Source: Laws 1987, LB 533, § 8.

81-15,136 Certificate; revoke, suspend, or refuse; grounds.
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The director may revoke, suspend, or refuse to grant the certificate of an
operator, following opportunity for hearing, upon any reasonable ground in-
cluding, but not limited to, the following: (1) The operator has practiced fraud
or deception; (2) reasonable care was not used in the performance of duties; (3)
the operator is unable to perform duties properly; or (4) for failure to maintain
the minimal continuing education requirements of the Wastewater Treatment,
Operator Certification Act.

Source: Laws 1987, LB 533, § 9.

81-15,137 Hearings; procedures applicable.

All hearings shall be conducted in accordance with procedures established in
section 81-1507.

Source: Laws 1987, LB 533, § 10.

81-15,138 Certificate; term; renewal.

Certificates shall expire two years from the date of issuance and shall be
renewed by the director if the applicant has met minimum continuing edu-
cation requirements and if other provisions of section 81-15,136 do not apply.
Operators shall be given sixty days’ notice prior to expiration of their certifi-
cates and shall have a ninety-day period after such expiration to renew their
certificates.

Source: Laws 1987, LB 533, § 11.

81-15,139 Certification required; when.

On and after two years following August 30, 1987, unless the director
determines that an emergency exists, it shall be unlawful for any wastewater
treatment facility to be operated unless its operator is duly certified under the
Wastewater Treatment Operator Certification Act at the level of classification of
the facility to be operated.

Source: Laws 1987, LB 533, § 12.

81-15,140 Reciprocal certification agreements; director; duties.

(1) The director shall provide for reciprocal certification agreements with
other states, territories, and countries if the requirements for certification by
such other states, territories, and countries do not conflict with the Wastewater
Treatment Operator Certification Act and are as stringent as those required by
this state.

(2) In making determinations pursuant to subsection (1) of this section, the
director may consider any generally applicable criteria and guidelines devel-
oped by a nationally recognized association of certification authorities.

Source: Laws 1987, LB 533, § 13.

81-15,141 Violation; penalty.

Any person violating any provisions of the Wastewater Treatment Operator
Certification Act or the rules and regulations adopted and promulgated pursu-
ant to such act shall be subject to a civil fine of not more than five hundred
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dollars for each offense, and in the case of a continuing violation, each day of
violation shall constitute a separate offense.

Source: Laws 1987, LB 533, § 14.

81-15,142 Appeal.

Any person aggrieved by an order or decision of the director may appeal such
order, and the appeal shall be in accordance with the Administrative Procedure
Act.

Source: Laws 1987, LB 533, § 15; Laws 1988, LB 352, § 179.

Cross References

Administrative Procedure Act, see section 84-920.

81-15,143 Wastewater Treatment Operator Certification Cash Fund; created;
use; investment.

All fees collected pursuant to the Wastewater Treatment Operator Certifica-
tion Act shall be remitted to the State Treasurer for credit to the Wastewater
Treatment Operator Certification Cash Fund which is hereby created. Such
fund shall be administered by the department for the purposes of the act. Any
money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1987, LB 533, § 16; Laws 1995, LB 7, § 128.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(i) MOTOR VEHICLE EXHAUST EMISSIONS
81-15,144 Repealed. Laws 1993, LB 3, § 74.
81-15,145 Repealed. Laws 1993, LB 3, § 74.

(j) SOLID WASTE DISPOSAL SITES
81-15,146 Repealed. Laws 1993, LB 3, § 74.

(k) WASTEWATER TREATMENT FACILITIES
CONSTRUCTION ASSISTANCE ACT

81-15,147 Act, how cited.

Sections 81-15,147 to 81-15,157 shall be known and may be cited as the
Wastewater Treatment Facilities Construction Assistance Act.

Source: Laws 1988, LB 766, § 1; Laws 1989, LB 311, § 7; Laws 2011,
LB383, § 5; Laws 2014, LB514, § 1.
Effective date July 18, 2014.

81-15,148 Legislative findings.

The Legislature finds that the construction, rehabilitation, operation, and
maintenance of modern and efficient sewer systems and wastewater treatment

101 Reissue 2014



§ 81-15,148 STATE ADMINISTRATIVE DEPARTMENTS

works are essential to protecting and improving the state’s water quality, that
protecting water quality is an issue of concern to all citizens of the state, that in
addition to protecting and improving the state’s water quality, adequate waste-
water treatment works are essential to economic growth and development, and
that the amount of needed assistance which may be provided to municipalities
or counties for wastewater treatment purposes can be increased and needed
projects can be undertaken more expeditiously through the issuance of revenue
bonds and the deposit of the proceeds thereof into the Wastewater Treatment
Facilities Construction Loan Fund.

The Legislature finds that construction, rehabilitation, operation, and mainte-
nance of nonpoint source control systems are essential to water quality protec-
tion, that such systems are financially burdensome to municipalities and
counties, and that the amount of needed assistance which may be provided to
municipalities or counties for nonpoint source control systems can be increased
and needed projects can be undertaken more expeditiously through the issu-
ance of revenue bonds and the deposit of the proceeds of such bonds into the
Wastewater Treatment Facilities Construction Loan Fund.

The Legislature finds and determines that the issuance of revenue bonds for
the purpose of financing the fund serves a public purpose by assisting munici-
palities or counties in providing and improving wastewater treatment facilities
and nonpoint source control systems and thereby providing clean water to the
citizens of the state, promoting the health and well-being of the citizens, and
assisting in the economic growth and development of the state and its political
subdivisions. The full faith and credit and the taxing power of the state are not
pledged to the payment of such bonds or the interest thereon.

The Legislature finds that a linked deposit program established to make low-
interest loans available for the construction, rehabilitation, and enhancement of
and assistance with nonpoint source control systems will improve the water
quality of the waters of the state.

Source: Laws 1988, LB 766, § 2; Laws 1989, LB 311, § 8; Laws 1994, LB
1139, § 38; Laws 1996, LB 1226, § 21; Laws 2014, LB514, § 2.
Effective date July 18, 2014.

81-15,149 Terms, defined.

As used in the Wastewater Treatment Facilities Construction Assistance Act,
unless the context otherwise requires:

(1) Clean Water Act means the federal Clean Water Act, as amended, 33
U.S.C. 1251 et seq.;

(2) Construction means any of the following: Preliminary planning to deter-
mine the feasibility of wastewater treatment works or nonpoint source control
systems; engineering, architectural, legal, fiscal, or economic investigations or
studies; surveys, designs, plans, working drawings, specifications, procedures,
or other necessary preliminary actions; erection, building, acquisition, altera-
tion, remodeling, improvement, or extension of wastewater treatment works or
nonpoint source control systems; or the inspection or supervision of any of the
foregoing items;

(3) Council means the Environmental Quality Council;
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(4) County means any county authorized to construct a sewerage disposal
system and plant or plants pursuant to the County Industrial Sewer Construc-
tion Act;

(5) Department means the Department of Environmental Quality;
(6) Director means the Director of Environmental Quality;

(7) Eligible financial institution means a bank that agrees to participate in the
linked deposit program and which is chartered to conduct banking in this state
pursuant to the Nebraska Banking Act, is chartered to conduct banking by
another state and authorized to do business in this state, or is a national bank
authorized to do business in this state;

(8) Fund means the Wastewater Treatment Facilities Construction Loan
Fund;

(9) Linked deposit program means the Wastewater Treatment Facilities
Construction Assistance Act Linked Deposit Program established in accordance
with section 81-15,151.03;

(10) Municipality means any city, town, village, district, association, or other
public body created by or pursuant to state law and having jurisdiction over
disposal of sewage, industrial wastes, or other wastes;

(11) Nonpoint source control systems means projects which establish the use
of methods, measures, or practices to control the pollution of surface waters
and ground water that occurs as pollutants are transported by water from
diffuse or scattered sources. Such projects include, but are not limited to,
structural and nonstructural controls and operation and maintenance proce-
dures applied before, during, and after pollution-producing activities. Sources
of nonpoint source pollution may include, but are not limited to, agricultural,
forestry, and urban lands, transportation corridors, stream channels, mining
and construction activities, animal feeding operations, septic tank systems,
underground storage tanks, landfills, and atmospheric deposition;

(12) Operate and maintain means all necessary activities including the
normal replacement of equipment or appurtenances to assure the dependable
and economical function of a wastewater treatment works or nonpoint source
control systems in accordance with its intended purpose; and

(13) Wastewater treatment works means the structures, equipment, and
processes required to collect, transport, and treat domestic or industrial wastes
and to dispose of the effluent and sludges.

Source: Laws 1988, LB 766, § 3; Laws 1993, LB 3, § 67; Laws 1994, LB
1139, § 39; Laws 1996, LB 1226, § 22; Laws 2003, LB 164, § 1;
Laws 2004, LB 916, § 27; Laws 2014, LB514, § 3.
Effective date July 18, 2014.

Cross References

County Industrial Sewer Construction Act, see section 23-3601.
Nebraska Banking Act, see section 8-101.01.

81-15,150 Federal grants; director; powers.

The director may obligate and administer any federal grants to municipalities
and counties for construction of publicly owned wastewater treatment works or
nonpoint source control systems pursuant to the Clean Water Act.

Source: Laws 1988, LB 766, § 4; Laws 1994, LB 1139, § 40; Laws 1996,
LB 1226, § 23.
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81-15,151 Wastewater Treatment Facilities Construction Loan Fund; trans-
fers authorized; Construction Administration Fund; created; use; investment.

(1)(a) The Wastewater Treatment Facilities Construction Loan Fund is hereby
created. The fund shall be held as a trust fund for the purposes and uses
described in the Wastewater Treatment Facilities Construction Assistance Act.

(b) The fund shall consist of federal capitalization grants, state matching
appropriations, repayments of principal and interest on loans, and other money
designated for the fund. The director may make loans from the fund pursuant
to the act and may use up to four percent of all federal capitalization grant
awards to the fund for the reasonable cost of administering the fund and
conducting activities under Title VI of the federal Clean Water Act. The state
investment officer shall invest any money in the fund available for investment
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act, except that (i) amounts designated by the director for use in the
linked deposit program shall be deposited with eligible financial institutions by
the director and (ii) any bond proceeds in the fund shall be invested in
accordance with the terms of the documents under which the bonds are issued.
The state investment officer may direct that the bond proceeds shall be
deposited with the bond trustee for investment. Investment earnings shall be
credited to the fund.

(c) The department may create or direct the creation of accounts within the
fund as the department determines to be appropriate and useful in administer-
ing the fund and in providing for the security, investment, and repayment of

bonds.

(d) The fund and the assets thereof may be used, to the extent permitted by
the Clean Water Act, as amended, and the regulations adopted and promulgat-
ed pursuant to such act, (i) to pay or to secure the payment of bonds and the
interest thereon, except that amounts deposited into the fund from state
appropriations and the earnings on such appropriations may not be used to pay
or to secure the payment of bonds or the interest thereon, (ii) to deposit as
provided by the linked deposit program, and (iii) to buy or refinance the debt
obligation of municipalities for wastewater treatment works if the debt was
incurred and construction was begun after March 7, 1985. Eligibility and terms
of such refinancing shall be in accordance with the Wastewater Treatment
Facilities Construction Assistance Act.

(2)(a) There is hereby created the Construction Administration Fund. Any
funds available for administering loans or fees collected pursuant to the
Wastewater Treatment Facilities Construction Assistance Act shall be deposited
in such fund. The fund shall be administered by the department for the
purposes of the act. The state investment officer shall invest any money in the
fund available for investment pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act. Investment earnings shall be
credited to the fund.

(b) The Construction Administration Fund and assets thereof may be used, to
the extent permitted by the Clean Water Act and the regulations adopted and
promulgated pursuant to such act, to fund subdivisions (11), (12), and (13) of
section 81-15,153. The annual obligation of the state pursuant to subdivisions
(11) and (13) of such section shall not exceed sixty-five percent of the revenue
from administrative fees collected pursuant to this section in the prior fiscal
year.
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(c) The director may transfer any money in the Construction Administration
Fund to the Wastewater Treatment Facilities Construction Loan Fund to meet
the nonfederal match requirements of any applicable federal capitalization
grants or to meet the purposes of subdivision (11) of section 81-15,153.

Source: Laws 1988, LB 766, § 5; Laws 1989, LB 623, § 1; Laws 1989, LB
311, § 9; Laws 1993, LB 3, § 68; Laws 1994, LB 1066, § 121;
Laws 1996, LB 1226, § 24; Laws 2008, LB726, § 1; Laws 2014,
LB514, § 4.
Effective date July 18, 2014.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,151.01 Obligation to repay loan; effect.

If funds are loaned to or otherwise deposited in the Wastewater Treatment
Facilities Construction Loan Fund with an obligation to repay such loan or
deposit, the obligation to repay the amount of the loan or deposit and the
interest thereon shall, upon authorization by the council and execution and
delivery by the department of an agreement to repay the loan or deposit, be a
valid and binding obligation of the fund and payable in accordance with the
terms of the agreement executed by the department.

Source: Laws 1989, LB 311, § 12.

81-15,151.02 Pledge of fund or assets; effect.

Any pledge of the Wastewater Treatment Facilities Construction Loan Fund
or any part thereof or any pledge of the assets of the fund made by the
department as authorized by the council shall be valid and binding from the
time the pledge is made. The revenue, money, or assets so pledged and
thereafter received by the fund shall immediately be subject to a lien of such
pledge without any physical delivery thereof or further act, and the lien shall be
valid and binding as against all parties having claims of any kind in tort,
contract, or otherwise against the fund or the assets thereof, regardless of
whether the parties have notice of the lien. Neither the action by the council,
the pledge agreement executed by the department, nor any other instrument by
which a pledge is created need be recorded.

Source: Laws 1989, LB 311, § 13.

81-15,151.03 Linked deposit program; eligible financial institution; duties;
linked deposit program loans; use.

(1) The department may establish and administer the linked deposit program,
pursuant to rules and regulations adopted and promulgated by the council, to
promote loans by eligible financial institutions for the construction, rehabilita-
tion, and enhancement of nonpoint source control systems for public or private
owners thereof. When an eligible financial institution has executed a linked
deposit agreement with the director, the director may deposit a portion of the
Wastewater Treatment Facilities Construction Loan Fund with the eligible
financial institution in low-yielding deposit accounts, certificates of deposit, or
other authorized deposits as set forth in the linked deposit agreement between
the director and the eligible financial institution. Such deposits shall not be
subject to the requirements of the Public Funds Deposit Security Act. In the
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linked deposit agreement, the eligible financial institution shall make loans
available at an interest rate lower than the otherwise prevailing interest rate for
construction, rehabilitation, and enhancement of nonpoint source control sys-
tems. Eligibility for the linked deposit program shall be determined pursuant to
rules and regulations adopted and promulgated by the council.

(2) Linked deposit program loans may be made to public or private owners
by eligible financial institutions for the construction, rehabilitation, and en-
hancement of nonpoint source control systems including:

(a) Onsite wastewater and private septic systems;

(b) Local water protection projects, including best management practices for
nutrient controls; and

(¢) Eligible nonpoint source activities under the Livestock Waste Manage-
ment Act.

Source: Laws 2014, LB514, § 5.
Effective date July 18, 2014.

Cross References

Livestock Waste Management Act, see section 54-2416.
Public Funds Deposit Security Act, see section 77-2386.

81-15,152 Council; powers and duties.
The council shall have the following powers and duties:

(1) The power to adopt and promulgate rules and regulations to govern the
application procedure and requirements for making loans under the Wastewa-
ter Treatment Facilities Construction Assistance Act;

(2) The power to adopt a system for the ranking of wastewater treatment
construction projects with known needs or for which loan applications have
been received by the department. In establishing the system the council shall
consider, among other things, the severity of pollution, public health, water
quality impact, population, financial capability, and eligibility of the construc-
tion project for federal or state funds. This priority system shall be reviewed
annually by the council;

(3) The power to adopt and promulgate rules and regulations to govern types
of nonpoint source control system projects which will be eligible for loans and
to adopt a system for priority ranking of such projects;

(4) The power to adopt a system of establishing interest rates to be charged
on loans. The system shall presume that the current market interest rate shall
be charged unless a municipality or a county demonstrates a serious financial
hardship. The system may allow discounted interest rates for short-term loans.
The following factors shall be considered when making a determination of
serious financial hardship: Income level of residents; amount of debt and debt
service requirements; and level of user fees both in absolute terms and relative
to income of residents;

(5) The power to create an administrative fee to be assessed on a loan for the
purpose of administering the Wastewater Treatment Facilities Construction
Assistance Act. Such fee shall be based on the availability of federal funding for
such purpose and the projected administrative needs for carrying out the
purposes of the act;
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(6) The power to determine the maximum amount of any one loan or
combination of loans for any single municipality or any single county;

(7) Except as limited by section 81-15,151, the power to obligate the Waste-
water Treatment Facilities Construction Loan Fund and the assets thereof, in
whole or in part, to repay with interest loans to or deposits into the fund,
including bonds, the proceeds of which are deposited into the fund;

(8) The power to adopt and promulgate rules and regulations to govern the
application procedure and requirements, including any funding caps and cost-
share requirements, for grants pursuant to subdivision (12) of section
81-15,153;

(9) The power to adopt and promulgate rules and regulations to establish and
administer the linked deposit program; and

(10) The power to adopt and promulgate rules and regulations for refinancing
of debt obligations of municipalities in accordance with section 81-15,151.

Source: Laws 1988, LB 766, § 6; Laws 1989, LB 623, § 2; Laws 1989, LB
311, § 10; Laws 1994, LB 1139, § 41; Laws 1996, LB 1226, § 25;
Laws 2000, LB 1234, § 14; Laws 2014, LB514, § 6.
Effective date July 18, 2014.

81-15,153 Department; powers and duties.
The department shall have the following powers and duties:

(1) The power to establish a program to make loans to municipalities or to
counties, individually or jointly, for construction or modification of publicly,
owned wastewater treatment works in accordance with the Wastewater Treat-
ment Facilities Construction Assistance Act and the rules and regulations of the
council adopted and promulgated pursuant to such act;

(2) The power to establish a program to make loans to municipalities or to
counties for construction, rehabilitation, operation, or maintenance of nonpoint
source control systems in accordance with the Wastewater Treatment Facilities
Construction Assistance Act and the rules and regulations of the council
adopted and promulgated pursuant to such act;

(3) The power, if so authorized by the council pursuant to section 81-15,152,
to execute and deliver documents obligating the Wastewater Treatment Facili-
ties Construction Loan Fund and the assets thereof to the extent permitted by
section 81-15,151 to repay, with interest, loans to or deposits into the fund and
to execute and deliver documents pledging to the extent permitted by section
81-15,151 all or part of the fund and its assets to secure, directly or indirectly,
the loans or deposits;

(4) The power to establish the linked deposit program to promote loans for
construction, rehabilitation, operation, or maintenance of nonpoint source
control systems in accordance with the Wastewater Treatment Facilities Con-
struction Assistance Act and the rules and regulations adopted and promulgat-
ed pursuant to such act;

(5) The duty to prepare an annual report for the Governor and the Legislature
containing information which shows the financial status of the program. The
report submitted to the Legislature shall be submitted electronically;
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(6) The duty to establish fiscal controls and accounting procedures sufficient
to assure proper accounting during appropriate accounting periods, including
the following:

(a) Accounting from the Nebraska Investment Finance Authority for the costs
associated with the issuance of bonds pursuant to the act;

(b) Accounting for payments or deposits received by the fund;
(c) Accounting for disbursements made by the fund; and
(d) Balancing the fund at the beginning and end of the accounting period;

(7) The duty to establish financial capability requirements that assure suffi-
cient revenue to operate and maintain a facility for its useful life and to repay
the loan for such facility;

(8) The power to determine the rate of interest to be charged on a loan in
accordance with the rules and regulations adopted and promulgated by the
council;

(9) The power to refinance debt obligations of municipalities in accordance
with the rules and regulations adopted and promulgated by the council;

(10) The power to enter into required agreements with the United States
Environmental Protection Agency pursuant to the Clean Water Act;

(11) The power to enter into agreements to provide grants concurrent with
loans to municipalities with populations of ten thousand inhabitants or less
which demonstrate serious financial hardships. The department may authorize
grants for up to one-half of the eligible project cost. Such grants shall contain a
provision that payment of the amount allocated is conditional upon the avail-
ability of appropriated funds;

(12) The power to authorize emergency grants to municipalities with waste-
water treatment facilities which have been damaged or destroyed by natural
disaster or other unanticipated actions or circumstances. Such grants shall not
be used for routine repair or maintenance of facilities;

(13) The power to provide financial assistance to municipalities with popula-
tions of ten thousand inhabitants or less for completion of engineering studies,
research projects, investigating low-cost options for achieving compliance with
the Clean Water Act, encouraging wastewater reuse, and conducting other
studies for the purpose of enhancing the ability of communities to meet the
requirements of the Clean Water Act. The department may authorize financial
assistance for up to ninety percent of the eligible project cost. Such state
allocation shall contain a provision that payment of the amount obligated is
conditional upon the availability of appropriated funds; and

(14) Such other powers as may be necessary and appropriate for the exercise
of the duties created under the Wastewater Treatment Facilities Construction
Assistance Act.

Source: Laws 1988, LB 766, § 7; Laws 1989, LB 311, § 11; Laws 1993,
LB 3, § 69; Laws 1994, LB 1139, § 42; Laws 1996, LB 1226,
§ 26; Laws 2000, LB 1234, § 15; Laws 2003, LB 164, § 2; Laws
2008, LB726, § 2; Laws 2012, LB782, § 203; Laws 2014, LB514,
8§ 7.
Effective date July 18, 2014.

81-15,154 Categories of loan eligibility; eligible items.
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Categories of loan eligibility shall include: Secondary or tertiary treatment
and appurtenances; infiltration and inflow correction; major sewer system
rehabilitation; new collector sewers and appurtenances; new intercepters and
appurtenances; land integral to the treatment process; correction of combined
sewer overflows; and nonpoint source control systems. Loans shall be made
only for eligible items within such categories. For loans made entirely from
state funds, eligible items shall include, but not be limited to, the costs of
engineering services and contracted construction. Eligible items shall not
include the costs of water rights, land, easements, and rights-of-way, legal
costs, fiscal agent’s fees, operation and maintenance costs, and municipal or
county administrative costs. For loans made in whole or in part from federal
funds, eligible items shall be those identified pursuant to the Clean Water Act.

Source: Laws 1988, LB 766, § 8; Laws 1989, LB 623, § 3; Laws 1994, LB
1139, § 43; Laws 1996, LB 1226, § 27.

81-15,155 Loans to municipalities or counties; conditions.

(1) All loans made under the Wastewater Treatment Facilities Construction
Assistance Act shall be made only to municipalities or to counties that:

(a) Meet the requirements of financial capability set by the department;

(b) Pledge sufficient revenue sources for the repayment of the loan if such
revenue may by law be pledged for that purpose;

(c) Agree to maintain financial records according to generally accepted
government accounting standards and to conduct an audit of the project’s
financial records;

(d) Provide a written assurance, signed by an attorney, that the municipality
or county has proper title, easements, and rights-of-way to the property on or
through which the wastewater treatment works or nonpoint source control
systems is to be constructed or extended;

(e) Require the contractor of the construction project to post separate
performance and payment bonds or other security approved by the department
in the amount of the bid;

(f) Provide a written notice of completion and start of operation of the
facility; and
(g) Employ a professional engineer to provide and be responsible for engi-

neering services on the project such as an engineering report, construction
contract documents, observation of construction, and startup services.

(2) Loans made under the act for the construction, rehabilitation, operation,
and maintenance of wastewater treatment works shall be made only to munici-
palities or to counties which meet the conditions of subsection (1) of this
section and, in addition, that:

(a) Develop and implement a long-term wastewater treatment works manage-
ment plan for the term of the loan, including yearly renewals;

(b) Provide capacity for twenty years domestic and industrial growth or
reasonable capacity as determined by the department;

(c) Agree to operate and maintain the wastewater treatment works so that it
will function properly over the structural and material design life which shall
not be less than twenty years; and
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(d) Provide a certified operator pursuant to voluntary or mandatory certifica-
tion program, whichever is in effect.

Source: Laws 1988, LB 766, § 9; Laws 1994, LB 1139, § 44; Laws 1996,
LB 1226, § 28; Laws 1997, LB 622, § 125.

81-15,156 Loan terms.

Loan terms shall include, but not be limited to, the following:
(1) The term of the loan shall not exceed twenty years;

(2) The interest rate shall be at or below market interest rates;

(3) The annual principal and interest payment shall commence not later than
one year after completion of any project and all loans shall be fully amortized
not later than twenty years after the date of completion of the project; and

(4) The loan recipient shall immediately repay any loan when a grant has
been received which covers costs provided for by such loan.

Source: Laws 1988, LB 766, § 10.

81-15,157 Loans; procedures for granting.

Loans shall be granted for projects in accordance with the procedures
established through the state’s continuing planning process pursuant to sections
205(j), 208, 303(e), and 320 of the Clean Water Act and for projects listed on
the state’s priority list under section 216 of the Clean Water Act.

Source: Laws 1988, LB 766, § 11.

81-15,158 Repealed. Laws 2011, LB 383, § 9.

() WASTE REDUCTION AND RECYCLING

81-15,158.01 Act, how cited.

Sections 81-15,158.01 to 81-15,165 shall be known and may be cited as the
Waste Reduction and Recycling Incentive Act.

Source: Laws 1994, LB 1034, § 4; Laws 1997, LB 495, § 6.

81-15,159 Legislative findings and intent; state purchases; preference re-
quirements.

(1) The Legislature hereby finds and declares that:

(a) Some landfills operating with or without a permit in Nebraska exhibit
numerous operational and management practices which are inconsistent with
proper landfill management and permit requirements, and the owners and
operators of such landfills should be encouraged to cooperate and work with
the Department of Environmental Quality to ensure that the air, land, and
water of this state are not polluted;

(b) Some landfills in Nebraska are reaching capacity and the siting of a new
location can be a financially expensive and socially disruptive process, and
because of this situation all Nebraska citizens and businesses are encouraged to
implement waste reduction measures that will result in a reduction of waste
entering landfills by at least twenty-five percent;
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(c) Recycling and waste reduction are necessary components of any well-
managed waste management system and can extend the lifespan of a landfill
and provide alternative waste management options; and

(d) The state can encourage recycling by the example of its own purchase and
use of recycled and recyclable materials. The state can also encourage recycling
and waste reduction by the creation of funding grants which support existing
and future waste management systems.

(2) It is the intent of the Legislature that the state, as a major consumer and
an example for others, should assist resource recovery by making a concerted
effort to use recyclable and recycled products and encourage other levels of
government and the private sector to follow its example. When purchasing
products, materials, or supplies for use by the State of Nebraska, the Depart-
ment of Administrative Services, the University of Nebraska, and any other
state agency making such purchases shall give preference to and purchase
products, materials, and supplies which are manufactured or produced from
recycled material or which can be readily reused or recycled after their normal
use. Preference shall also be given to the purchase of corn-based biodegradable
plastics and road deicers, depending on the availability and suitability of such
products. Such preference shall not operate when it would result in the
purchase of products, materials, or supplies which are of inadequate quality or
substantially higher cost.

Source: Laws 1990, LB 163, § 1; Laws 1992, LB 1257, § 94.

81-15,159.01 Repealed. Laws 2003, LB 143, § 15.

81-15,159.02 Terms, defined.

For purposes of the Waste Reduction and Recycling Incentive Act:
(1) Council means the Environmental Quality Council;

(2) Department means the Department of Environmental Quality;
(3) Director means the Director of Environmental Quality;

(4) Scrap tire or waste tire means a tire that is no longer suitable for its
original intended purpose because of wear, damage, or defect;

(5) Tire means any tire made of rubber or other resilient material and
normally used on any vehicle;

(6) Tire-derived product means the usable product produced from a scrap
tire. Tire-derived product does not include crumb rubber or chipped tires not
intended for a direct end use and does not include baled tires or tire-derived
fuel; and

(7) Tire retailer means a person, business, or other entity which engages in
the retail sale of tires in any quantity for any use or purpose by the purchaser
other than for resale.

Source: Laws 1994, LB 1034, § 6; Laws 1997, LB 495, § 8; Laws 2003,
LB 143, § 10.

81-15,160 Waste Reduction and Recycling Incentive Fund; created; use;
investment; grants; restrictions.

(1) The Waste Reduction and Recycling Incentive Fund is created. The
department shall deduct from the fund amounts sufficient to reimburse itself for
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its costs of administration of the fund. The fund shall be administered by the
Department of Environmental Quality. The fund shall consist of proceeds from
the fees imposed pursuant to the Waste Reduction and Recycling Incentive Act.

(2) The fund may be used for purposes which include, but are not limited to:

(a) Technical and financial assistance to political subdivisions for creation of
recycling systems and for modification of present recycling systems;

(b) Recycling and waste reduction projects, including public education,
planning, and technical assistance;

(c) Market development for recyclable materials separated by generators,
including public education, planning, and technical assistance;

(d) Capital assistance for establishing private and public intermediate pro-
cessing facilities for recyclable materials and facilities using recyclable materi-
als in new products;

(e) Programs which develop and implement composting of yard waste and
composting with sewage sludge;

(f) Technical assistance for waste reduction and waste exchange for waste
generators;

(g) Programs to assist communities and counties to develop and implement
household hazardous waste management programs;

(h) Capital assistance for establishing private and public facilities to manufac-
ture combustible waste products and to incinerate combustible waste to gener-
ate and recover energy resources, except that no disbursements shall be made
under this section for scrap tire processing related to tire-derived fuel; and

(1) Grants for reimbursement of costs to cities of the second class, villages,
and counties of five thousand or fewer population for the deconstruction of
abandoned buildings. Eligible deconstruction costs will be related to the recov-
ery and processing of recyclable or reusable material from the abandoned
buildings.

(3) Grants up to one million five hundred thousand dollars annually shall be
available until June 30, 2019, for new scrap tire projects only, if acceptable
scrap tire project applications are received. Eligible categories of disbursement
under section 81-15,161 may include, but are not limited to:

(a) Reimbursement for the purchase of crumb rubber generated and used in
Nebraska, with disbursements not to exceed fifty percent of the cost of the
crumb rubber;

(b) Reimbursement for the purchase of tire-derived product which utilizes a
minimum of twenty-five percent recycled tire content, with disbursements not
to exceed twenty-five percent of the product’s retail cost, except that persons
who applied for a grant between June 1, 1999, and May 31, 2001, for the
purchase of tire-derived product which utilizes a minimum of twenty-five
percent recycled tire content may apply for reimbursement on or before July 1,
2002. Reimbursement shall not exceed twenty-five percent of the product’s
retail cost and may be funded in fiscal years 2001-02 and 2002-03;

(c) Participation in the capital costs of building, equipment, and other capital
improvement needs or startup costs for scrap tire processing or manufacturing
of tire-derived product, with disbursements not to exceed fifty percent of such
costs or five hundred thousand dollars, whichever is less;
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(d) Participation in the capital costs of building, equipment, or other startup
costs needed to establish collection sites or to collect and transport scrap tires,
with disbursements not to exceed fifty percent of such costs;

(e) Cost-sharing for the manufacturing of tire-derived product, with disburse-
ments not to exceed twenty dollars per ton or two hundred fifty thousand
dollars, whichever is less, to any person annually;

(f) Cost-sharing for the processing of scrap tires, with disbursements not to
exceed twenty dollars per ton or two hundred fifty thousand dollars, whichever
is less, to any person annually;

(g) Cost-sharing for the use of scrap tires for civil engineering applications for
specified projects, with disbursements not to exceed twenty dollars per ton or
two hundred fifty thousand dollars, whichever is less, to any person annually;
and

(h) Disbursement to a political subdivision up to one hundred percent of costs
incurred in cleaning up scrap tire collection and disposal sites.

The director shall give preference to projects which utilize scrap tires
generated and used in Nebraska.

(4) Priority for grants made under section 81-15,161 shall be given to grant
proposals demonstrating a formal public/private partnership except for grants
awarded from fees collected under subsection (6) of section 13-2042.

(5) Grants awarded from fees collected under subsection (6) of section
13-2042 may be renewed for up to a five-year grant period. Such applications
shall include an updated integrated solid waste management plan pursuant to
section 13-2032. Annual disbursements are subject to available funds and the
grantee meeting established grant conditions. Priority for such grants shall be
given to grant proposals showing regional participation and programs which
address the first integrated solid waste management hierarchy as stated in
section 13-2018 which shall include toxicity reduction. Disbursements for any
one year shall not exceed fifty percent of the total fees collected after rebates
under subsection (6) of section 13-2042 during that year.

(6) Any person who stores waste tires in violation of section 13-2033, which
storage is the subject of abatement or cleanup, shall be liable to the State of
Nebraska for the reimbursement of expenses of such abatement or cleanup paid
by the Department of Environmental Quality.

(7) The Department of Environmental Quality may receive gifts, bequests,
and any other contributions for deposit in the Waste Reduction and Recycling
Incentive Fund. Transfers may be made from the fund to the General Fund at
the direction of the Legislature. Any money in the Waste Reduction and
Recycling Incentive Fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1990, LB 163, § 2; Laws 1992, LB 1257, § 95; Laws 1993,
LB 203, § 20; Laws 1993, LB 444, § 1; Laws 1994, LB 1034, § 7;
Laws 1994, LB 1066, § 122; Laws 1997, LB 495, § 9; Laws 1999,
LB 592, § 3; Laws 2001, LB 461, § 16; Laws 2002, Second Spec.
Sess.,, LB 1, § 7; Laws 2003, LB 143, § 11; Laws 2007, LB568,
§ 3; Laws 2009, LB180, § 2; Laws 2009, LB379, § 1; Laws 2009,
First Spec. Sess., LB3, § 78; Laws 2013, LB549, § 1.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,161 Waste Reduction and Recycling Incentive Fund; grants; applica-
tion; contents; director and council; duties; rules and regulations.

(1) Allocations from the Waste Reduction and Recycling Incentive Fund may
be made as grants to a political subdivision or other entity or organization,
public, private, or nonprofit, when it is found that the proposed program,
project, or study appears to benefit the general public, to further the goals of
waste reduction and recycling, and to be consistent with proper waste manage-
ment practices. Each application for a grant under the Waste Reduction and
Recycling Incentive Act shall be filed with the department in a manner and
form prescribed by the department.

(2) The council shall adopt guidelines for the determination of eligibility of]
public, private, and nonprofit entities, organizations, or persons to receive
funds pursuant to the act and for the determination of qualification and
suitability of plans submitted by such entities, organizations, and persons
consistent with the act.

(3) An application for a grant shall: (a) Describe the nature and purpose of
the proposed program, project, or study; (b) set forth or be accompanied by a
plan for development of the proposed program, project, or study, together with
engineering, economic, and financial feasibility data and information and such
estimated costs of construction or implementation as may be required by the
department; (c) state whether money other than that for which the application
is made will be used to help in meeting program, project, or study costs and
whether such money is available or has been sought for this purpose; (d) when
appropriate, state that the applicant holds or can acquire title to all lands or
has the necessary easements and rights-of-way for the project and related lands;
(e) show that the applicant possesses all necessary authority to undertake or
participate in the proposed program, project, or study; and (f) demonstrate the
probable environmental and ecological consequences that may result from the
proposed program or project. Upon receipt of an application the director shall
evaluate and investigate all aspects of the proposed program, project, or study
and the proposed schedule for the development and completion of such pro-
gram, project, or study and determine the eligibility of the program, project, on
study for funding. As a part of his or her investigation, the director shall
consider whether the plan for development of the program, project, or study is
satisfactory. If the director determines that the plan is unsatisfactory or that the
application does not contain adequate information upon which to make deter-
minations, the director shall return the application to the applicant and may
make recommendations to the applicant which the director considers necessary
to make the plan or the application satisfactory.

(4) The director shall within a reasonable time, not to exceed six months,
after receipt of such application approve or reject grant funding for the
program, project, or study. The grant shall be for a specific dollar amount of
funds, and the funds shall be used only for the purpose specified in the grant.
The director may set any terms for the administration of the funds as he or she
deems necessary and any penalties to be imposed upon the recipient if it fails to
comply with any requirements of the grant.
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(5) It is the intent of the Legislature that allocations from the Waste Reduc-
tion and Recycling Incentive Fund shall be made in an equitable manner which
maximizes the benefits of the fund. When awarding grants, the director shall
balance the needs of: (a) All geographic areas of the state; (b) all sizes and
classes of communities; and (c) all manner and scale of programs, projects, and
studies. The director shall also give consideration to eligible programs, projects,
and studies which would specifically employ disabled or handicapped persons.

(6) The director may deny any application which he or she determines (a) is
not in conformance with this section, (b) does not reflect reasonable costs for
the type of project proposed, (c) contains inaccurate, incomplete, or misleading
information in the application, or (d) would require the expenditure of funds
beyond the fund’s unobligated balance or for any other reason which the
director determines is necessary to properly administer this section.

(7) All disbursements made under this section shall be formalized by a
written agreement between the department and all recipients of the disburse-
ment. The agreement may include, but need not be limited to, the following
conditions designed to protect the fund and ensure completion of the project:
(a) Mechanics of funding disbursement; (b) any bidding requirements; (c)
completion timelines for any deliverables; (d) record-keeping and reporting
requirements; (e) security interest and insurance requirements on equipment;
(f) forfeiture and repayment of funds; and (g) other conditions necessary or
desirable to carry out this section.

(8) The council shall adopt and promulgate rules and regulations to carry out
the Waste Reduction and Recycling Incentive Act.

Source: Laws 1990, LB 163, § 3; Laws 1991, LB 325, § 1; Laws 1993, LB
3,8 70; Laws 1993, LB 444, § 2; Laws 1994, LB 1034, § 8; Laws
1997, LB 495, 8§ 10; Laws 2003, LB 143, § 12.

81-15,161.01 Repealed. Laws 2003, LB 143, § 15.

81-15,162 Fees on tires; collection; disbursement.

(1) There is hereby imposed a fee of one dollar on each tire of every new
motor vehicle, trailer, or semitrailer sold at retail in this state. Such fee shall be
collected by the county treasurer at the time of registration of the motor
vehicle, trailer, or semitrailer and remitted to the Department of Revenue.

(2) There is hereby imposed a fee of one dollar on every tire sold at retail in
this state, including every farm tractor tire, which tires are not on a motor
vehicle, trailer, or semitrailer pursuant to subsection (1) of this section. Such
fee shall be collected from the purchaser by the tire retailer at the time of
purchase and shall be remitted to the Department of Revenue.

(3) For purposes of this section, tire shall have the definition found in section
81-15,159.02 and shall include a pneumatic and solid tire but shall not include
a recapped or regrooved tire.

(4) Subject to section 81-15,165, the fees remitted to the Department of
Revenue under this section shall be remitted to the State Treasurer for credit to
the Waste Reduction and Recycling Incentive Fund. Fees collected in excess of
one million five hundred thousand dollars shall be available for grants to
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political subdivisions under rules and regulations adopted pursuant to subdivi-
sion (6)(b)(i) of section 13-2042.

Source: Laws 1990, LB 163, § 4; Laws 1994, LB 1034, § 10; Laws 1999,
LB 592, § 4; Laws 2003, LB 143, § 13; Laws 2011, LB29, § 3;
Laws 2013, LB549, § 2.

81-15,162.01 Repealed. Laws 2003, LB 143, § 15.
81-15,162.02 Repealed. Laws 2003, LB 143, § 15.
81-15,162.03 Repealed. Laws 1997, LB 495, § 16.
81-15,162.04 Repealed. Laws 1997, LB 495, § 16.
81-15,162.05 Repealed. Laws 1997, LB 495, § 16.
81-15,162.06 Repealed. Laws 1997, LB 495, § 16.

81-15,162.07 Grant recipients; reports required.

The department shall require periodic reports to be filed by grant recipients
to enable the department to review and follow up on actions taken by recipients
to ensure that the purposes of the Waste Reduction and Recycling Incentive Act
are achieved.

Source: Laws 1994, LB 1034, § 17; Laws 1997, LB 495, § 13.

81-15,162.08 Repealed. Laws 2003, LB 143, § 15.

81-15,163 Annual waste reduction and recycling fee; amount; collection.

There is hereby imposed an annual waste reduction and recycling fee of
twenty-five dollars on all businesses engaged in business in this state with retail
sales of tangible personal property of fifty thousand dollars or more, which
sales are subject to the tax imposed by the Nebraska Revenue Act of 1967. For
all fee periods beginning on or after July 1, 1999, the twenty-five-dollar fee shall
be paid for each business location of such business in this state if the retail sales
of tangible personal property for the location are fifty thousand dollars or more.
Subject to section 81-15,165, the fee shall be collected by the Department of
Revenue and remitted to the State Treasurer for credit to the Waste Reduction
and Recycling Incentive Fund.

Source: Laws 1990, LB 163, § 5; Laws 1993, LB 203, § 21; Laws 1999,
LB 59, § 1.

Cross References

Nebraska Revenue Act of 1967, see section 77-2701.

81-15,164 Collection of fees; manner.

(1) Except as provided in subsections (2) and (3) of this section, the fees
imposed by sections 81-15,159 to 81-15,165 shall be collected in the same
manner as the sales tax under the Nebraska Revenue Act of 1967, including
provisions of the act relating to interest, penalties, and collection procedures.
No fees shall be charged for any permits under section 81-15,162, and no
collection fees shall be allowed any retailer.
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(2) The fees imposed by section 81-15,162 shall be due and payable to the Tax
Commissioner monthly on or before the twenty-fifth day of the month next
succeeding each monthly period.

(3) The fees imposed by section 81-15,163 shall be collected in the same
manner as the litter fee under the Nebraska Litter Reduction and Recycling Act,
including provisions of the act relating to due dates, interest, penalties, and
collection procedures. No fees shall be charged for any permits, and no
collection fees shall be allowed any retailer.

Source: Laws 1990, LB 163, § 6; Laws 1993, LB 203, § 22; Laws 1994,
LB 1034, § 18; Laws 1999, LB 59, § 2; Laws 2011, LB210, § 13.

Cross References

Nebraska Litter Reduction and Recycling Act, see section 81-1534.
Nebraska Revenue Act of 1967, see section 77-2701.

81-15,165 Tax Commissioner; collection fee; Waste Reduction and Recycling
Incentive Fees Collection Fund; created; investment.

The Tax Commissioner shall deduct and withhold from the fees collected
pursuant to sections 81-15,159 to 81-15,165 a fee sufficient to reimburse
himself or herself for the actual cost of collecting and administering such fees
and shall credit such collection fee to the Waste Reduction and Recycling
Incentive Fees Collection Fund which is hereby created. The Legislature shall
appropriate money from the fund to the Department of Revenue to cover the
actual costs of the department in administering the Waste Reduction and
Recycling Incentive Act. Transfers may be made from the fund to the General
Fund at the direction of the Legislature. Any money in the Waste Reduction and
Recycling Incentive Fees Collection Fund available for investment shall be
invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1990, LB 163, § 7; Laws 1993, LB 203, § 23; Laws 1994,
LB 1034, § 19; Laws 1994, LB 1066, § 123; Laws 2009, First
Spec. Sess., LB3, § 79.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(m) SOLID WASTE MANAGEMENT PLAN

81-15,166 Comprehensive plan; department; duties; legislative intent; Envi-
ronmental Quality Council; duties.

The Department of Environmental Quality, with the advice and consent of the
Environmental Quality Council, shall contract for the preparation of a compre-
hensive solid waste management plan. Such plan shall be contracted for and
prepared on or before December 15, 1991.

It is the intent of the Legislature that in preparation of the plan the state
consider the following hierarchy of criteria: (1) Volume reduction at the source;
(2) recycling, reuse, and vegetative waste composting; (3) incineration with
energy resource recovery; (4) incineration for volume reduction; and (5) land
disposal.

It is the intent of the Legislature that the plan be used as a guide to assist
political subdivisions in the planning and implementation of their individual,
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joint, or regional solid waste management systems. The comprehensive solid
waste management plan shall not supersede or impair plans, agreements, or
contracts initiated by political subdivisions prior to December 15, 1991.

The Environmental Quality Council shall adopt and promulgate rules and
regulations for solid waste management options which comply with Environ-
mental Protection Agency rules and guidelines, including rules and guidelines
promulgated pursuant to the 1984 Hazardous and Solid Waste Amendments to
Subtitle D of the federal Resource Conservation and Recovery Act of 1976, as
amended, 42 U.S.C. 6901 et seq.

Source: Laws 1990, LB 163, § 9; Laws 1991, LB 325, § 2; Laws 1993, LB
3,8 71.

(n) NEBRASKA ENVIRONMENTAL TRUST ACT

81-15,167 Act, how cited.

Sections 81-15,167 to 81-15,176 shall be known and may be cited as the
Nebraska Environmental Trust Act.

Source: Laws 1992, LB 1257, § 44; Laws 2000, LB 957, § 7; Laws 2002,
LB 1003, § 48.

81-15,168 Legislative intent.

It is the intent of the Legislature to establish the Nebraska Environmental
Trust for the purpose of conserving, enhancing, and restoring the natural
physical and biological environment in Nebraska, including the air, land,
ground water and surface water, flora and fauna, prairies and forests, wildlife
and wildlife habitat, and natural areas of aesthetic or scenic values. The current
and future well-being of the state and its citizens is vitally dependent on a safe
and clean environment and requires a dynamic, proactive approach to address
environmental needs. The trust shall complement existing governmental and
private efforts by encouraging and leveraging the use of private resources on
environmental needs with the greatest potential impact on future environmen-
tal quality in Nebraska. The trust shall develop a long-range environmental
focus which encompasses the vision of all Nebraskans regarding the future of
the environment and shall join public and private efforts in achieving the
collective environmental goals of Nebraska'’s citizens.

Source: Laws 1992, LB 1257, § 45.

81-15,169 Terms, defined.
For purposes of the Nebraska Environmental Trust Act:
(1) Board means the Nebraska Environmental Trust Board; and

(2) Trust means the Nebraska Environmental Trust.
Source: Laws 1992, LB 1257, § 46; Laws 2000, LB 957, § 8.

81-15,170 Nebraska Environmental Trust Board; created; membership; qual-
ifications; executive director.

The Nebraska Environmental Trust Board is hereby created as an entity of|
the executive branch. The board shall consist of the Director of Environmental
Quality, the Director of Natural Resources, the Director of Agriculture, the
secretary of the Game and Parks Commission, the chief executive officer of the
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Department of Health and Human Services or his or her designee, and nine
citizens appointed by the Governor with the approval of a majority of the
Legislature. The citizen members shall begin serving immediately following
notice of nomination and prior to approval by the Legislature. The citizen
members shall represent the general public and shall have demonstrated
competence, experience, and interest in the environment of the state. Two of
the citizen appointees shall also have experience with private financing of]
public-purpose projects. Three appointees shall be chosen from each of the
three congressional districts. The board shall hire an executive director who
shall hire and supervise other staff members as may be authorized by the
board. The executive director shall serve at the pleasure of the board and be
solely responsible to it. The Game and Parks Commission shall provide admin-
istrative support, including, but not limited to, payroll and accounting func-
tions, to the board.

Source: Laws 1992, LB 1257, § 47; Laws 1993, LB 138, § 79; Laws 1996,
LB 1044, § 869; Laws 2000, LB 900, § 248; Laws 2002, LB 1003,
§ 49; Laws 2007, LB296, § 758.

81-15,170.01 Board members; conflict of interest; treatment.

Members of the board shall comply with the conflict of interest provisions of
the Nebraska Political Accountability and Disclosure Act. Any member of the
board who is also a director of a state agency shall abstain from voting on
applications which would provide funding primarily to his or her agency.

Source: Laws 2002, LB 1003, § 50.

Cross References

Nebraska Political Accountability and Disclosure Act, see section 49-1401.

81-15,171 Board members; terms; vacancy; expenses.

The citizen members of the board shall be appointed for terms of six years,
except that of the members first appointed, except directors of agencies, the
terms of three shall expire at the end of the second year, three at the end of the
fourth year, and three at the end of the sixth year, as designated at the time of
appointment. Any member appointed to fill a vacancy occurring prior to the
expiration of the term for which his or her predecessor was appointed shall be
appointed for the remainder of such term. A vacancy on the board shall exist in
the event of the death, disability, or resignation of a member. All members shall
be reimbursed for their actual and necessary travel expenses as provided in
sections 81-1174 to 81-1177.

Source: Laws 1992, LB 1257, § 48; Laws 1993, LB 138, § 80.

81-15,172 Board; officers; meetings.

The board shall annually elect a chairperson from among the citizen mem-
bers. The board shall meet at least quarterly and may meet more often at the
call of the chairperson or the request of any three members.

Source: Laws 1992, LB 1257, § 49.

81-15,173 Board; powers and duties.
The board shall have and may exercise the following powers and duties:
(1) Adopt bylaws to govern the proceedings of the board;
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(2) Keep records, conduct hearings, and adopt and promulgate rules and
regulations to carry out its duties and implement the Nebraska Environmental
Trust Act;

(3) Contract with the Game and Parks Commission for administrative sup-
port;

(4) Contract with governmental and private agencies to receive services and
technical assistance;

(5) Contract with governmental and private agencies to provide services and
technical assistance;

(6) Establish environmental categories for use of the funds and develop an
appropriate rating system for each category;

(7) Establish ad hoc advisory boards and subcommittees;

(8) Sponsor or assist environmental proposals pertaining to the environmen-
tal categories of the board, including issuing grants to agencies, organizations,
and persons engaged in the purposes of the trust;

(9) Cooperate with or assist any unit of the state, any political subdivision, or
any private, public, or federal agency, foundation, or person in furtherance of
the purposes of the trust;

(10) Acquire and dispose of personal property in furtherance of the purposes
of the trust; and

(11) Apply for or accept any gift, grant, bequest, royalty, or donation,
designate the fund to which it will be credited, and expend the proceeds in
furtherance of the purposes of the trust.

Source: Laws 1992, LB 1257, § 50; Laws 2000, LB 957, § 9; Laws 2004,
LB 832, § 1.

81-15,174 Nebraska Environmental Trust Fund; created; use; investment.

The Nebraska Environmental Trust Fund is created. The fund shall be
maintained in the state accounting system as a cash fund. Except as otherwise
provided in this section, the fund shall be used to carry out the purposes of the
Nebraska Environmental Trust Act, including the payment of administrative
costs. Money in the fund shall include proceeds credited pursuant to section
9-812 and proceeds designated by the board pursuant to section 81-15,173. Any
money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1992, LB 1257, § 51; Laws 1994, LB 1066, § 124; Laws
2000, LB 957, § 10; Laws 2002, Second Spec. Sess., LB 1, § 8§;
Laws 2003, LB 408, § 6; Laws 2004, LB 962, § 111; Laws 2006,
LB 1061, § 12; Laws 2011, LB229, § 2.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,174.01 Nebraska Environmental Endowment Fund; created; use; in-
vestment.

The Nebraska Environmental Endowment Fund is created. The fund shall be
used to carry out the purposes of the Nebraska Environmental Trust Act. The
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fund shall include proceeds designated by the board pursuant to section
81-15,173, including grants from the Nebraska Environmental Trust Fund.
Grants from the Nebraska Environmental Trust Fund to the Nebraska Environ-
mental Endowment Fund shall be no more than twice the total of any other
proceeds received by the Nebraska Environmental Endowment Fund for the
same year. Such grants, considered in the aggregate, shall in no case exceed
fifty percent of the total proceeds credited to the Nebraska Environmental Trust;
Fund pursuant to section 9-812 for that year.

Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Allocations received by the Nebraska Environmental Endowment Fund from
the Nebraska Environmental Trust Fund shall not be reallocated by the board,
but shall remain invested. Any interest income earned by the Nebraska Envi-
ronmental Endowment Fund shall be available for allocation by the board as
provided in section 81-15,175.

Source: Laws 2000, LB 957, § 11.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,175 Fund allocations; board; powers and duties; grant award to Water
Resources Cash Fund; payments; legislative intent; additional grant; additional
reporting.

(1) The board may make an annual allocation each fiscal year from the
Nebraska Environmental Trust Fund to the Nebraska Environmental Endow-
ment Fund as provided in section 81-15,174.01. The board shall make annual
allocations from the Nebraska Environmental Trust Fund and may make
annual allocations each fiscal year from the Nebraska Environmental Endow-
ment Fund for projects which conform to the environmental categories of the
board established pursuant to section 81-15,176 and to the extent the board
determines those projects to have merit. The board shall establish a calendan
annually for receiving and evaluating proposals and awarding grants. To
evaluate the economic, financial, and technical feasibility of proposals, the
board may establish subcommittees, request or contract for assistance, or
establish advisory groups. Private citizens serving on advisory groups shall be
reimbursed for their actual and necessary expenses pursuant to sections
81-1174 to 81-1177.

(2) The board shall establish rating systems for ranking proposals which meet
the board’s environmental categories and other criteria. The rating systems
shall include, but not be limited to, the following considerations:

(a) Conformance with categories established pursuant to section 81-15,176;
(b) Amount of funds committed from other funding sources;
(c) Encouragement of public-private partnerships;
(d) Geographic mix of projects over time;
(e) Cost-effectiveness and economic impact;
(f) Direct environmental impact;
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(g) Environmental benefit to the general public and the long-term nature of
such public benefit; and

(h) Applications recommended by the Director of Natural Resources and
submitted by the Department of Natural Resources pursuant to subsection (7)
of section 61-218 shall be awarded fifty priority points in the ranking process
for the 2011 grant application if the Legislature has authorized annual transfers
of three million three hundred thousand dollars to the Water Resources Cash
Fund for each of fiscal years 2011-12 and 2012-13 and has stated its intent to
transfer three million three hundred thousand dollars to the Water Resources
Cash Fund in fiscal year 2013-14. Priority points shall be awarded if the
proposed programs set forth in the grant application are consistent with the
purposes of reducing consumptive uses of water, enhancing streamflows, re-
charging ground water, or supporting wildlife habitat in any river basin
determined to be fully appropriated pursuant to section 46-714 or designated as
overappropriated pursuant to section 46-713.

(3) A grant awarded under this section pursuant to an application made
under subsection (7) of section 61-218 shall be paid out in the following
manner:

(a) The initial three million three hundred thousand dollar installment shall
be remitted to the State Treasurer for credit to the Water Resources Cash Fund

no later than fifteen business days after the date that the grant is approved by
the board;

(b) The second three million three hundred thousand dollar installment shall
be remitted to the State Treasurer for credit to the Water Resources Cash Fund
no later than May 15, 2013; and

(c) The third three million three hundred thousand dollar installment shall be
remitted to the State Treasurer for credit to the Water Resources Cash Fund no
later than May 15, 2014, if the Legislature has authorized a transfer of three
million three hundred thousand dollars from the General Fund to the Water
Resources Cash Fund for fiscal year 2013-14.

(4) Tt is the intent of the Legislature that the Department of Natural Re-
sources apply for an additional three-year grant from the Nebraska Environ-
mental Trust Fund that would begin in fiscal year 2014-15 and such application
shall be awarded fifty priority points in the ranking process as set forth in
subdivision (2)(h) of this section if the following criteria are met:

(a) The Natural Resources Committee of the Legislature has examined
options for water funding and has submitted a report electronically to the Clerk
of the Legislature and the Governor by December 1, 2012, setting forth:

(i) An outline and priority listing of water management and funding needs in
Nebraska, including instream flows, residential, agricultural, recreational, and
municipal needs, interstate obligations, water quality issues, and natural habi-
tats preservation;

(ii) An outline of statewide funding options which create a dedicated, sustain-
able funding source to meet the needs set forth in the report; and

(iii) Recommendations for legislation;

(b) The projects and activities funded by the department through grants from
the Nebraska Environmental Trust Fund under this section have resulted in
enhanced streamflows, reduced consumptive uses of water, recharged ground
water, supported wildlife habitat, or otherwise contributed towards conserving,
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enhancing, and restoring Nebraska’s ground water and surface water re-
sources. On or before July 1, 2014, the department shall submit electronically a
report to the Natural Resources Committee of the Legislature providing demon-
strable evidence of the benefits accrued from such projects and activities; and

(c) In addition to the grant reporting requirements of the trust, on or before
July 1, 2014, the department provides to the board a report which includes
documentation that:

(i) Expenditures from the Water Resources Cash Fund made to natural
resources districts have met the matching fund requirements provided inl
subdivision (5)(a) of section 61-218;

(ii) Ten percent or less of the matching fund requirements has been provided
by in-kind contributions for expenses incurred for projects enumerated in the
grant application. In-kind contributions shall not include land or land rights;
and

(iit) All other projects and activities funded by the department through grants
from the Nebraska Environmental Trust Fund under this section were matched
not less than forty percent of the project or activity cost by other funding
sources.

(5) The board may establish a subcommittee to rate grant applications. If the
board uses a subcommittee, the meetings of such subcommittee shall be subject
to the Open Meetings Act. The subcommittee shall (a) use the rating systems
established by the board under subsection (2) of this section, (b) assign a
numeric value to each rating criterion, combine these values into a total score
for each application, and rank the applications by the total scores, (c) recom-
mend an amount of funding for each application, which amount may be more
or less than the requested amount, and (d) submit the ranked list and recom-
mended funding to the board for its approval or disapproval.

(6) The board may commit funds to multiyear projects, subject to available
funds and appropriations. No commitment shall exceed three years without
formal action by the board to renew the grant or contract. Multiyear commit-
ments may be exempt from the rating process except for the initial application
and requests to renew the commitment.

(7) The board shall adopt and promulgate rules and regulations and publish
guidelines governing allocations from the fund. The board shall conduct annual
reviews of existing projects for compliance with project goals and grant
requirements.

(8) Every five years the board may evaluate the long-term effects of the
projects it funds. The evaluation may assess a sample of such projects. The
board may hire an independent consultant to conduct the evaluation and may
report the evaluation findings to the Legislature and the Governor. The report
submitted to the Legislature shall be submitted electronically.

Source: Laws 1992, LB 1257, § 52; Laws 1993, LB 138, § 81; Laws 2000,
LB 957, § 12; Laws 2002, LB 1003, § 51; Laws 2004, LB 832,
§ 2; Laws 2011, LB229, § 3; Laws 2011, LB366, § 1; Laws 2012,
LB782, § 204.

Cross References

Open Meetings Act, see section 84-1407.
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81-15,176 Environmental categories of projects; board; establish grant crite-
ria.

(1) Subject to subsection (3) of this section, the board shall establish environ-
mental categories of projects eligible for funding by the trust. The board, after
allowing opportunity for public comment, shall designate as categories those
environmental goals which most affect the natural physical and biological
environment in Nebraska, including the air, land, ground water and surface
water, flora and fauna, prairies and forests, wildlife and wildlife habitat, and
areas of aesthetic or scenic values. In designating environmental categories, the
board shall attempt to focus on the areas which promise the greatest opportuni-
ties for effective action to achieve and preserve the future environmental quality
in the state. The board shall establish categories for five-year periods beginning
July 1, 1995. The board may establish annual priorities within the five-year
categories. The board shall provide for public involvement in developing the
categories for such five-year periods and any priorities within these categories,
including, but not limited to, public meetings in each of the three congressional
districts.

(2) The board shall establish criteria for determining the eligibility of projects
for grant assistance, which criteria shall include the following:

(a) The grants shall not provide direct assistance to regulatory programs or to
implement actions mandated by regulations except remediation;

(b) No more than sixty percent of grant allocations in any year shall assist
remediation of soils or ground water, and no grants for this purpose shall occur
unless all other available sources of funding are, in the opinion of the board,
being substantially utilized;

(¢c) The grants shall not pay for projects which provide primarily private
benefits or relieve private liability for environmental damage;

(d) The grants shall not pay for projects which have direct beneficiaries who
could afford the costs of the benefits without experiencing serious financial
hardship;

(e) The grants should assist those projects which offer the greatest environ-
mental benefits relative to cost;

(f) The grants should assist those projects which provide clear and direct
environmental benefits;

(g) The grants should assist those projects which will make a real contribu-
tion to achieving the board’s environmental categories;

(h) The grants should assist those projects which offer the greatest public
benefits; and

(i) The grants shall not pay for land or easements acquired without the full
and express consent of the landowner.

(3) Until the first five-year categories become effective on July 1, 1995, the
board shall observe the following categories for allocating grants:

(a) Critical habitat areas, including wetlands acquisition, preservation, and

restoration and acquisition and easements of areas critical to rare or endan-
gered species;

(b) Surface water quality, including actions to preserve lakes and streams
from degradation;
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(¢c) Ground water quality, including fostering best management practices as
defined in section 46-706, actions to preserve ground water from degradation,
and remediation of soils or ground water; and

(d) Development of recycling markets and reduction of solid waste volume
and toxicity.

(4) The board may refine and clarify these initial categories.

Source: Laws 1992, LB 1257, § 53; Laws 1993, LB 138, § 82; Laws 1994,
LB 1207, § 18; Laws 1996, LB 108, § 78; Laws 2000, LB 957,
§ 13; Laws 2002, LB 1003, § 52; Laws 2004, LB 832, § 3; Laws
2004, LB 962, § 113.

(o) SOLID WASTE LANDFILL CLOSURE ASSISTANCE FUND

81-15,177 Solid Waste Landfill Closure Assistance Fund; established; use;
investment; council; grants; duties.

(1) There is hereby established the Solid Waste Landfill Closure Assistance
Fund which shall be a cash fund administered by the Department of Environ-
mental Quality. The fund shall be used:

(a) To provide grants for landfill site closing assessment, closure, monitoring,
and remediation costs related to landfills existing or already closed on July 15,
1992; and

(b) To provide funds to the department for expenses incurred in carrying out
its duties under sections 81-15,178 and 81-15,179.

Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act. Within five days after February 23, 2002,
the State Treasurer shall transfer the balance of the fund to the Low-Level
Radioactive Waste Cash Fund.

(2) The Environmental Quality Council shall adopt and promulgate rules and
regulations regarding the form and procedure for applications for grants from
the fund, procedures for determining claims for payment or reimbursement,
procedures for determining the amount and type of costs that are eligible forn
payment or reimbursement from the fund, procedures for determining priority
among applicants, procedures for auditing persons who have received pay-
ments from the fund, and other provisions necessary to carry out sections
81-15,178 and 81-15,179.

Source: Laws 1992, LB 1257, § 54; Laws 1994, LB 1022, § 1; Laws 1994,
LB 1066, § 125; Laws 1998, LB 924, § 45; Laws 2002, LB 1101,
§ 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,177.01 Solid Waste Landfill Closure Assistance Fund; applicant, de-
fined.

For purposes of sections 81-15,177 to 81-15,179, applicant shall mean any
political subdivision which owns or operates or has previously owned or
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operated a landfill or any entity which owns or operates or has previously
owned or operated a licensed landfill in the State of Nebraska.

Source: Laws 1994, LB 1022, § 2.

81-15,178 Funding from Solid Waste Landfill Closure Assistance Fund;
applicant; requirements.

In order for an applicant to receive funding from the Solid Waste Landfill
Closure Assistance Fund, the applicant shall:

(1) Agree to use the funds for landfill site closing assessment, closure,
monitoring, or remediation costs relating to landfills existing or already closed
on July 15, 1992;

(2) Provide the Department of Environmental Quality with documentation
regarding the landfill closure site, including, when appropriate, information
indicating that the applicant holds or can acquire title to all lands or has the
necessary easements and rights-of-way for the project and related lands;

(3) Provide a plan for the proposed project, including appropriate engineer-
ing, economic, and financial feasibility data and other data and information,
including estimated costs, as may be required by the department; and

(4) Demonstrate the anticipated environmental and ecological benefits result-
ing from the proposed project.

Source: Laws 1992, LB 1257, § 55; Laws 1994, LB 1022, § 3.

81-15,179 Application for funds; department; powers and duties.

Upon receipt of an application for funds from the Solid Waste Landfill
Closure Assistance Fund, the Department of Environmental Quality shall evalu-
ate and investigate all aspects of the proposed project and the proposed
schedule for completion, determine eligibility and priority of the project for
funding, and make appropriate grants from the fund pursuant to rules and
regulations adopted and promulgated by the Environmental Quality Council. If
the department determines that an application is unsatisfactory or does not
contain adequate information, the department shall return the application to
the applicant and may make recommendations to the applicant which the
department considers necessary to make the plan or the application satisfacto-
ry.

Source: Laws 1992, LB 1257, § 56.

(p) SUPERFUND COST SHARE CASH FUND

81-15,180 Superfund Cost Share Cash Fund; created; use; investment.

The Superfund Cost Share Cash Fund is created. The Department of Environ-
mental Quality shall remit grants and gifts received by the department for
purposes of providing cost share for remediation of superfund sites to the State
Treasurer for credit to the fund. The department shall administer the Superfund
Cost Share Cash Fund to pay for nonfederal costs, including costs for in-kind
services, required as cost share for remediation of superfund sites. Transfers
may be made from the fund to the General Fund at the direction of the
Legislature. Any money in the Superfund Cost Share Cash Fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 2005, LB 426, § 3; Laws 2009, First Spec. Sess., LB3, § 80.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(@) REMEDIAL ACTION PLAN MONITORING ACT

81-15,181 Act, how cited.
Sections 81-15,181 to 81-15,188 shall be known and may be cited as the
Remedial Action Plan Monitoring Act.
Source: Laws 1994, LB 1349, § 1; Laws 2004, LB 449, § 4.

81-15,182 Terms, defined.
For purposes of the Remedial Action Plan Monitoring Act:

(1) Land pollution means the presence upon or within the land resources of
the state of one or more contaminants or combinations of contaminants,
including, but not limited to, solid waste, hazardous waste, petroleum, or
hazardous substances, in such quantities and of such quality as will or are likely
to (a) create a nuisance, (b) be harmful, detrimental, or injurious to public
health, safety, or welfare, (c) be injurious to plant and animal life and property,
or (d) be detrimental to the economic and social development, the scenic
beauty, or the enjoyment of the natural attractions of the state; and

(2) Water pollution means the manmade or man-induced alteration of the
chemical, physical, biological, or radiological integrity of water.

Source: Laws 1994, LB 1349, § 2; Laws 2004, LB 449, § 5.

81-15,183 Remedial Action Plan Monitoring Fund; created; use; investment.

(1) The Remedial Action Plan Monitoring Fund is created. The fund shall be
administered by the Department of Environmental Quality. Revenue from the
following sources shall be credited to the fund:

(a) Application fees collected under the Remedial Action Plan Monitoring Act;

(b) Deposits for costs associated with administration of the act, including
review, oversight, and guidance;

(c) Gifts, grants, reimbursements, or appropriations from any source intend-
ed to be used for purposes of the act; and

(d) Investment interest attributable to the fund.

(2) The fund shall be used by the department to:

(a) Review applications and provide technical review, oversight, guidance,
and other activities associated with remedial action plans for land pollution or
water pollution;

(b) Fund activities performed by the department to address immediate or
emergency threats to human health and the environment related to property
under the act; and

(c) Administer and enforce the act.

(3) Any money in the fund available for investment shall be invested by the
state investment officer pursuant to the Nebraska Capital Expansion Act and
the Nebraska State Funds Investment Act.

Source: Laws 1994, LB 1349, § 3; Laws 1995, LB 7, § 130; Laws 2004,
LB 449, § 6.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,184 Remedial action plan; application for monitoring; requirements;
fees; department; duties.

(1) Any entity which voluntarily chooses to make application for monitoring
of remedial action plans for property where land pollution or water pollution
exists shall:

(a) Submit an application on a form approved by the Department of Environ-
mental Quality;

(b) Provide the department with a nonrefundable application fee of two
thousand dollars; and

(c) Execute a written agreement to provide reimbursement of all department
direct and indirect costs related to technical review, oversight, guidance, and
other activities associated with the remedial action plan. As part of the volun-
tary agreement, the department shall require the applicant to post a deposit of;
three thousand dollars to be used by the department to cover all costs. The
department shall not commence technical review, oversight, guidance, or other
activities associated with the remedial action plan until the voluntary agree-
ment is executed and a complete remedial action plan has been submitted. If
the costs of the department exceed the initial deposit, an additional amount
agreed upon by the department and the applicant may be required prior to
proceeding. After the mutual termination of the voluntary agreement, any
balance of funds paid under this subdivision shall be refunded.

(2) The department shall review and approve or deny all applications and
notify the applicant in writing. If the application is denied, the notification shall
state the reason for the denial. If the department determines that an application
does not contain adequate information, the department shall return the applica-
tion to the applicant. The applicant has sixty days to resubmit the required
information or the application will be deemed denied.

(3) Within ninety days of approval of the application and voluntary agree-
ment, the applicant shall provide a complete remedial action plan for the
proposed project that conforms to all federal and state environmental standards
and substantive requirements, including:

(a) Documentation regarding the investigation of land pollution or water
pollution including, when appropriate, information indicating that the appli-
cant holds or can acquire title to all lands or has the necessary easements and
rights-of-way for the project and related lands;

(b) A remedial action work plan which describes the remedial action meas-
ures to be taken to address the land or water pollution; and

(c) Project monitoring reports, appropriate engineering, scientific, and finan-
cial feasibility data, and other data and information as may be required by the
department.

Source: Laws 1994, LB 1349, § 4; Laws 2004, LB 449, § 8; Laws 2008,
LB724, § 1.

81-15,185 Department of Environmental Quality; remedial action plan; ap-
proval or disapproval; notification.
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Upon receipt of a voluntary remedial action plan for land pollution or water
pollution pursuant to section 81-15,184, the Department of Environmental
Quality shall review and approve or disapprove the plan and notify the
applicant in writing. If the plan is disapproved, the notification shall state the
reason for the disapproval and provide a reasonable opportunity to resubmit
the plan.

Source: Laws 1994, LB 1349, § 5; Laws 2004, LB 449, § 9.

81-15,185.01 Remedial action plan; notice; hearing.

The Department of Environmental Quality shall issue public notice of its
intent to approve a voluntary remedial action plan pursuant to section
81-15,185 in a local newspaper of general circulation in the area affected and
make the remedial action plan available to the public. The public shall have
thirty days from the date of publication during which any person may submit
written comments to the department regarding the proposed remedial action.
Such person may also request or petition the Director of Environmental
Quality, in writing, for a hearing and state the nature of the issues to be raised.
The director shall hold a public hearing if the comments, request, or petition
raise legal, policy, or discretionary questions of general application and signifi-
cant public interest exists.

Source: Laws 2004, LB 449, § 10.

81-15,185.02 Remedial action plan; termination; notification.

(1) The applicant may unilaterally terminate a voluntary remedial action plan
approved pursuant to section 81-15,185 prior to completion of investigative and
remedial activities if the applicant leaves the property in no worse condition,
from a human health and environment perspective, than when the applicant
initiated voluntary remedial action and the applicant reimburses the Depart-
ment of Environmental Quality for all outstanding costs.

(2) The department may terminate a voluntary remedial action plan if the
applicant:

(a) Violates any terms or conditions of the plan or fails to fulfill any
obligations of the plan, including submission of an acceptable remedial action
plan within a reasonable period of time;

(b) Fails to address an immediate and significant risk of harm to public
health and the environment in a timely and effective manner; or

(c) Fails to initiate the plan within six months after approval by the depart-
ment or to complete the plan within twenty-four months after approval by the
department, excluding long-term operation, maintenance, and monitoring, un-
less the department grants an extension of time.

(3) The department shall notify the applicant in writing of the intention to
terminate the voluntary remedial action plan and include the reason for the
termination and a summary of any unreimbursed costs of the department that
are due.

Source: Laws 2004, LB 449, § 11.

81-15,185.03 Remedial action plan; completion; duties; enforceability.

(1) Within sixty days after completion of a voluntary remedial action plan
approved pursuant to section 81-15,185, the applicant shall provide the Depart-
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ment of Environmental Quality with a final remedial action report and assur-
ance that the plan has been fully implemented. Department approval of a
voluntary remedial action plan shall be void upon failure to comply with the
approved plan or willful submission of false, inaccurate, or misleading informa-
tion by the applicant.

(2) Voluntary remedial action plans approved under section 81-15,185 are
not enforceable unless the department can demonstrate that the applicant has
failed to fully implement the approved plan. The department may require
further action if such action is authorized by other state statutes administered
by the department.

Source: Laws 2004, LB 449, § 12.

81-15,186 Department of Environmental Quality; issuance of letter; contents.

If the requirements of the Remedial Action Plan Monitoring Act are met and
the applicant has remitted all applicable fees, the Department of Environmental
Quality may issue to the applicant a letter stating that no further action need be
taken at the site related to any contamination for which remedial action has
been taken in accordance with the approved remedial action plan. Such letten
shall provide that the department may require the person to conduct additional
remedial action in the event that any monitoring conducted at or near the real
property or other circumstances indicate that (1) contamination is reoccurring,
(2) additional contamination is present which was not identified pursuant to
section 81-15,184, or (3) additional contamination is present for which remedi-
al action was not taken according to the remedial action plan. As a condition of
issuance, the department may require payment of ongoing direct and indirect
costs of oversight of any ongoing long-term operation, maintenance, and
monitoring.

Source: Laws 1994, LB 1349, § 6; Laws 2004, LB 449, § 13.

81-15,186.01 Rules and regulations.

The Environmental Quality Council may adopt and promulgate rules and
regulations necessary to administer and enforce the provisions of the Remedial
Action Plan Monitoring Act.

Source: Laws 2004, LB 449, § 7.

81-15,187 Act, how construed; indemnification.

The Remedial Action Plan Monitoring Act shall not be construed as an
acceptance of liability by the State of Nebraska for activities conducted pursu-
ant to such act. Entities proceeding under such act shall indemnify and hold
harmless the State of Nebraska for any further action required by the federal
Environmental Protection Agency relating to land pollution or water pollution
by an entity.

Source: Laws 1994, LB 1349, § 7.

81-15,188 Act; supplemental to other laws; how construed.

The powers conferred by the Remedial Action Plan Monitoring Act shall be
independent of and in addition and supplemental to any other provisions of the
laws of the State of Nebraska with reference to the matters covered hereby, and
the act shall be considered as a complete and independent act and not as
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amendatory of or limited by any other provision of the laws of the State of
Nebraska.

Source: Laws 1994, LB 1349, § 8.

(r) TECHNICAL ADVISORY COMMITTEE
81-15,189 Repealed. Laws 2009, LB 154, § 27.
81-15,190 Repealed. Laws 2009, LB 154, § 27.

(s) NEBRASKA EMERGENCY PLANNING AND
COMMUNITY RIGHT TO KNOW ACT

81-15,191 Act, how cited.

Sections 81-15,191 to 81-15,235 shall be known and may be cited as the
Nebraska Emergency Planning and Community Right to Know Act.

Source: Laws 1997, LB 374, § 1.

81-15,192 Legislative intent.

(1) It is the intent of the Legislature to adopt the Nebraska Emergency
Planning and Community Right to Know Act pursuant to Title IIT of the
Superfund Amendments and Reauthorization Act of 1986, as amended.

(2) The Legislature finds that the release of hazardous and toxic chemicals
threatens the health and safety of the public and the environment. The Legisla-
ture further finds that increased public knowledge and access to information on
the presence of hazardous and toxic chemicals in communities enables the
public to work with facilities, communities, state and federal agencies, and
governmental bodies to improve chemical safety and protect the health and
safety of the public and the environment. The Legislature further finds that the
community’s right to know is essential in protecting the health and safety of the
public and the environment. The Legislature further finds that emergency
planning and notification requirements assist the state and local communities
in planning for and responding to a release of extremely hazardous substances.

(3) It is the intent of the Legislature that all state agencies involved in
emergency release notification, reporting, planning, training, response, and
preparedness will coordinate and collaborate in carrying out the purposes of
the Nebraska Emergency Planning and Community Right to Know Act and
may, to the extent possible, share resources and funding.

(4) Tt is the intent of the Legislature that the reporting requirements of the
Nebraska Emergency Planning and Community Right to Know Act are to be no
more stringent than the reporting requirements of the Emergency Planning and
Community Right to Know Act pursuant to Title III of the Superfund Amend-
ments and Reauthorization Act of 1986, as amended.

Source: Laws 1997, LB 374, § 2.

81-15,193 Definitions, where found.

For purposes of the Nebraska Emergency Planning and Community Right to
Know Act, the definitions found in sections 81-15,194 to 81-15,209 apply.

Source: Laws 1997, LB 374, § 3.
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81-15,194 Administrator, defined.

Administrator means the Administrator of the United States Environmental
Protection Agency.

Source: Laws 1997, LB 374, § 4.

81-15,195 Commission, defined.
Commission means the State Emergency Response Commission.
Source: Laws 1997, LB 374, § 5.

81-15,196 Director, defined.
Director means the Director of Environmental Quality.
Source: Laws 1997, LB 374, § 6.

81-15,197 Environment, defined.

Environment includes water, air, and land and the interrelationship which
exists among and between water, air, and land and all living things.

Source: Laws 1997, LB 374, § 7.

81-15,198 Extremely hazardous substance, defined.

Extremely hazardous substance means a substance which meets the thresh-
old requirements identified on the List of Extremely Hazardous Substances
under 40 C.F.R. part 355, Appendices A and B.

Source: Laws 1997, LB 374, § 8.

81-15,199 Facility, defined.

Facility means the buildings, equipment, structures, and other stationary
items located on a single site or on contiguous or adjacent sites and owned or
operated by the same person or by any person which controls, is controlled by,
or is under common control with such person.

Source: Laws 1997, LB 374, § 9.

81-15,200 Governing body, defined.
Governing body means the governing body of a village, city, or county.
Source: Laws 1997, LB 374, § 10.

81-15,201 Hazardous chemical, defined.
Hazardous chemical has the same meaning as in 29 C.F.R. 1910.1200(c).
Source: Laws 1997, LB 374, § 11.

81-15,202 Hazardous substance, defined.

Hazardous substance has the same meaning as in 40 C.F.R. part 302, Table
302.4.

Source: Laws 1997, LB 374, § 12.

81-15,203 Inventory form, defined.
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Inventory form means an emergency and hazardous chemical inventory form
required to be prepared by an owner or operator of any facility required to
prepare or have available a material safety data sheet for a hazardous chemical
under the Occupational Safety and Health Act of 1970, 29 U.S.C. 651 et seq.

Source: Laws 1997, LB 374, § 13.

81-15,204 List of chemicals, defined.
List of chemicals includes each of the following:

(1) A list of the hazardous chemicals for which a material safety data sheet is
required under the Occupational Safety and Health Act of 1970, 29 U.S.C. 651
et seq., and regulations promulgated under the act, grouped in categories of
health and physical hazards as set forth under the act and regulations promul-
gated under the act or in such other categories as prescribed under section 311
of Title III;

(2) The chemical name or the common name of each such chemical as
provided on the material safety data sheet; and

(3) Any hazardous component of each such chemical as provided on the
material safety data sheet.

Source: Laws 1997, LB 374, § 14.

81-15,205 Material safety data sheet, defined.

Material safety data sheet means the sheet required to be developed under 29
C.F.R. 1910.1200(g).

Source: Laws 1997, LB 374, § 15.

81-15,206 Release, defined.

Release means to spill, leak, pump, pour, emit, empty, discharge, inject,
escape, leach, dump, or dispose any hazardous chemical, extremely hazardous
substance, or toxic chemical into the environment and includes the abandon-
ment or discarding of barrels, containers, and other closed receptacles contain-
ing any such chemical or substance.

Source: Laws 1997, LB 374, § 16.

81-15,207 State Administrator, defined.

State Administrator means the director of the Nebraska Emergency Manage-
ment Agency.

Source: Laws 1997, LB 374, § 17.

81-15,208 Title II1, defined.

Title IIT means the Emergency Planning and Community Right to Know Act
pursuant to Title III of the Superfund Amendments and Reauthorization Act of
1986, as amended.

Source: Laws 1997, LB 374, § 18.

81-15,209 Toxic chemical, defined.

Toxic chemical means a substance on the list in Committee Print Number
99-169, as amended, of the Senate Committee on Environment and Public
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Works, titled “Toxic Chemicals Subject to Section 313 of the Emergency
Planning and Community Right-To-Know Act of 1986", including any revised
version as may be made pursuant to section 313 of Title III.

Source: Laws 1997, LB 374, § 19.

81-15,210 State Administrator; State Emergency Response Commission;
created; members; terms.

(1) The director of the Nebraska Emergency Management Agency shall serve
as the State Administrator of the Nebraska Emergency Planning and Communi-
ty Right to Know Act. The State Emergency Response Commission is created
and shall be a part of the Nebraska Emergency Management Agency for
administrative purposes. The membership of the commission shall include the
Director of Environmental Quality or his or her designee, the Director-State
Engineer or his or her designee, the Superintendent of Law Enforcement and
Public Safety or his or her designee, the State Fire Marshal or his or her
designee, the director of the Nebraska Emergency Management Agency or his
or her designee, the chief executive officer of the Department of Health and
Human Services or his or her designee, two elected officials or employees of
municipal or county government, and one citizen member to represent each of
the following interest groups: Firefighters, local emergency management, pub-
lic or community health, environmental protection, labor, school district, small
business, agricultural business, chemical industry, highway transportation, and
rail transportation. The Governor shall appoint the municipal or county govern-
ment officials or employees and the citizen members with the approval of the
Legislature. The appointments shall be made to represent the three congres-
sional districts as equally as possible.

(2) The members appointed by the Governor shall be appointed for terms of]
four years, except that of the first citizen members appointed, three members
shall serve for one-year terms, three members shall serve for two-year terms,
and two members shall serve for three-year terms, as designated at the time of]
appointment.

(3) A vacancy on the commission shall exist in the event of the death,
disability, or resignation of a member. Any member appointed to fill a vacancy
occurring prior to the expiration of the term for which his or her predecessor
was appointed shall be appointed by the Governor for the remainder of such
term.

Source: Laws 1997, LB 374, § 20; Laws 2007, LB296, § 760.

81-15,211 Chairperson; meetings; expenses.

(1) The commission shall annually elect a chairperson from among its citizen
members. The commission shall meet at least twice each year and may meet
more often at the call of the chairperson or at the request of any three
members.

(2) All members shall be reimbursed for their actual and necessary expenses
as provided in sections 81-1174 to 81-1177.

Source: Laws 1997, LB 374, § 21.

81-15,212 Commission; duties; emergency planning districts.
(1) The commission shall:
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(a) Appoint local emergency planning committees pursuant to section
81-15,215; and

(b) Supervise and coordinate the activities of the local emergency planning
committees.

(2) The commission shall designate each county or, where appropriate,
multiple counties as emergency planning districts in order to facilitate prepara-
tion and implementation of emergency plans.

Source: Laws 1997, LB 374, § 22.

81-15,213 Nebraska Emergency Management Agency; Department of Envi-
ronmental Quality; duties.

(1) The Nebraska Emergency Management Agency shall supervise and coor-
dinate emergency planning and training under section 305 of Title IIT and shall
oversee and distribute all funds received under section 305 of Title III and
section 81-15,214.

(2) The Department of Environmental Quality shall receive emergency notifi-
cation and facility reports and establish procedures for receiving and process-
ing requests from the public for information as required to be provided under
the Nebraska Emergency Planning and Community Right to Know Act. The
director or his or her designee shall serve as commission coordinator for
information.

Source: Laws 1997, LB 374, § 23.

81-15,214 Nebraska Emergency Planning and Community Right to Know
Cash Fund; created; use; investment.

(1) There is hereby created the Nebraska Emergency Planning and Communi-
ty Right to Know Cash Fund. The fund may receive gifts, bequests, grants, fees,
or other contributions or donations from public or private entities. The fund
shall be used to carry out the purposes of the Nebraska Emergency Planning
and Community Right to Know Act, including:

(a) The funding of specific projects as approved by the commission; and

(b) The payment of expenses incurred by the commission to administer the
fund. Payment from the fund for costs of administering the fund shall not
exceed fifteen percent of the total receipts of the fund during the fiscal year.
The commission shall adopt and promulgate rules and regulations governing
allocations from the fund and shall publish guidelines regarding allocations
from the fund. Any money in the fund available for investment shall be invested
by the state investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

(2) Entities receiving allocations from the Nebraska Emergency Planning and
Community Right to Know Cash Fund shall expend the allocation in a manner
expressly approved by the commission. If allocations from the fund are used for
purposes other than those approved by the commission, the commission may;
recover by appropriate legal means any funds spent inconsistent with the terms
of the allocation. Any recovered funds shall be deposited in the fund.

Source: Laws 1997, LB 374, § 24.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,215 Local emergency planning committee; members; terms.

The commission shall appoint the members of each local emergency planning
committee for each emergency planning district established after September
13, 1997. Only one local emergency planning committee shall be established in
each district. To the extent possible, each committee established prior to, on, or
after September 13, 1997, shall include at a minimum a representative from
each of the following interest groups: State and local elected officials, public
health, local environmental protection, hospitals, firefighters, local emergency
management, law enforcement, transportation, broadcast and print media,
neighborhood and community organizations, and owners and operators of
facilities which are subject to the requirements of the Nebraska Emergency
Planning and Community Right to Know Act. The committee members shall be
appointed for terms of two years, except that of the initial appointees, approxi-
mately one-half of the members shall serve for terms of one year as designated
at the time of appointment. A vacancy on a committee shall exist in the event of
the death, disability, or resignation of a member. Any member appointed to fill
a vacancy occurring prior to the expiration of the term for which his or her
predecessor was appointed shall be appointed for the remainder of such term.

Source: Laws 1997, LB 374, § 25.

81-15,216 Local emergency planning committee; chairperson; meetings.

Each local emergency planning committee shall annually elect a chairperson.
Each committee shall meet at least annually and may meet more often at the
call of the chairperson or at the request of any three members.

Source: Laws 1997, LB 374, § 26.

81-15,217 Local emergency planning committee; powers and duties.
(1) Each local emergency planning committee shall:

(a) Establish rules governing the functioning of the committee consistent with
the Open Meetings Act and sections 84-712 to 84-712.09. The rules shall include
provisions for public notification of committee activities, public meetings to
discuss the emergency plan required under subdivision (c) of this subsection,
public comments, response to such comments by the committee, and distribu-
tion of the emergency plan;

(b) Establish procedures for receiving and processing requests from the
public for information required to be provided under the Nebraska Emergency
Planning and Community Right to Know Act. The procedures shall include
provisions to inform members of the public of the right to bring an action
under federal law to enforce the act. The procedures shall include the designa-
tion of an official to serve as coordinator for information;

(c) Complete preparation of an emergency plan in accordance with the act
not later than January 1, 1998, unless a plan for the emergency planning
district has previously been submitted and approved by the commission. The
committee shall review and update the plan once a year beginning March 1,
1999, and each March 1 thereafter, or more frequently as changed circum-
stances in the community or at any facility may require;
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(d) Evaluate the need for resources necessary to develop, implement, and
exercise the emergency plan and make recommendations with respect to
additional resources that may be required and the means for providing such
additional resources; and

(e) Designate a public library in each county within its district as a depository
for the emergency plan, deliver the plan to the designated library, and update
the plan as necessary.

(2) Each local emergency planning committee may receive gifts, bequests,
grants, or other contributions or donations from public or private sources to
carry out its duties and the purposes of the act, including, but not limited to,
administrative costs and reimbursement to committee members for their actual
and necessary travel expenses. Any gifts, bequests, grants, or other contribu-
tions or donations received from public or private sources shall be accounted
for in an annual report to the commission. The commission shall adopt and
promulgate rules and regulations governing the receipt and use of any gifts,
bequests, grants, or other contributions or donations from public or private
sources.

Source: Laws 1997, LB 374, § 27; Laws 2004, LB 821, § 32.

Cross References

Open Meetings Act, see section 84-1407.

81-15,218 Facility; notifications required.

(1) The owner or operator of each facility in which an extremely hazardous
substance exceeding threshold planning quantities is present shall notify the
commission that such facility is subject to the Nebraska Emergency Planning
and Community Right to Know Act within sixty days after September 13, 1997,
unless notification was made prior to September 13, 1997, and shall notify the
commission and the local emergency planning committee of the emergency
planning district in which the facility is located that such facility is subject to
the act within sixty days after an extremely hazardous substance first becomes
present at such facility in excess of the threshold planning quantity established
for such substance. If there is a revision of the definition of extremely hazard-
ous substances and the facility has present a substance included in the revised
definition in excess of the threshold planning quantity established for such
substance, the owner or operator of the facility shall notify the commission and
the committee of the district in which the facility is located within sixty days
after such revision that such facility is subject to the act.

(2) The commission shall notify the director and the State Administrator of
facilities subject to the act. The notification shall include:

(a) Each notification received from a facility under subsection (1) of this
section; and

(b) Each facility designated by the commission under subsection (3) of this
section.

(3) For purposes of emergency planning, the commission may designate
additional facilities which are subject to the act if such designation is made
after public notice and opportunity for comment. The commission shall notify;
the facility concerned of any designation under this subsection.

Source: Laws 1997, LB 374, § 28.
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81-15,219 Facility emergency coordinator.

Within thirty days after the establishment of a committee for the emergency
planning district in which a reporting facility is located, the owner or operator
of the facility shall provide to the committee the name of a facility representa-
tive who will participate in the emergency planning process as a facility
emergency coordinator. The owner or operator of the facility shall promptly
inform the committee of any relevant changes occurring at the facility as
changes occur or are expected to occur. Upon request from the committee, the
owner or operator of the facility shall promptly provide information to the
committee which is necessary for developing and implementing the emergency
plan.

Source: Laws 1997, LB 374, § 29.

81-15,220 Emergency plan; contents.

Each emergency plan as required in subdivision (1)(c) of section 81-15,217
shall include, but not be limited to, the following:

(1) Identification of facilities containing an extremely hazardous substance in
an amount which exceeds the threshold planning quantity established for such
substance that are within the emergency planning district, identification of
routes likely to be used for the transportation of extremely hazardous sub-
stances, and identification of additional facilities contributing or subjected to
additional risk due to their proximity to facilities subject to the requirements of
this section;

(2) Methods and procedures to be followed by facility owners and operators
and local emergency response and medical personnel to respond to any release
of extremely hazardous substances;

(3) Designation of a community emergency coordinator and identification of
facility emergency coordinators who will make determinations necessary to
implement the plan;

(4) Procedures providing reliable, effective, and timely notification by the
facility emergency coordinators and the community emergency coordinator to
persons designated in the emergency plan and to the public that a release has
occurred. Notification procedures shall be consistent with the notification
requirements of section 81-15,222;

(5) Methods for determining the occurrence of a release and the area or
population likely to be affected by the release;

(6) A description of emergency equipment and facilities in the community
and at each facility in the community subject to the Nebraska Emergency
Planning and Community Right to Know Act and an identification of the
persons responsible for the equipment and facilities;

(7) Evacuation plans, including provisions for a precautionary evacuation
and alternative traffic routes;

(8) Training programs, including schedules for training of local emergency
response and medical personnel; and

(9) Methods and schedules for exercising the emergency plan.
Source: Laws 1997, LB 374, § 30.

81-15,221 Emergency plan review.
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Each local emergency planning committee shall provide the emergency plan
to the governing bodies having jurisdiction in the emergency planning district
for review prior to submitting the plan to the commission. The commission
shall review the plan and make recommendations to the committee on revisions
to the plan that may be necessary to ensure coordination of the plan with
emergency plans of other emergency planning districts. To the maximum extent
practicable, such review shall not delay implementation of the plan.

Source: Laws 1997, LB 374, § 31.

81-15,222 Release notification.

(1) An owner or operator of a facility shall immediately provide notice as
described in subsection (2) of this section if:

(a) A release of an extremely hazardous substance occurs from a facility at
which a hazardous chemical is produced, used, or stored and such release
requires a notification under section 103(a) of the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C.
9601 et seq.;

(b) A release of an extremely hazardous substance occurs from a facility at
which a hazardous chemical is produced, used, or stored and such release is
not subject to the notification requirements under section 103(a) of the Com-
prehensive Environmental Response, Compensation, and Liability Act of 1980,
but only if the release:

(1) Is not a federally permitted release as defined in section 101(10) of the
Comprehensive Environmental Response, Compensation, and Liability Act of
1980;

(ii) Is in an amount in excess of a quantity which the administrator has
determined by regulation requires notice; and

(iii) Occurs in a manner which would require notification under section
103(a) of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980; or

(c) A release of a substance which is not an extremely hazardous substance
occurs at a facility at which a hazardous chemical is produced, used, or stored
and such release requires notification under section 103(a) of the Comprehen-
sive Environmental Response, Compensation, and Liability Act of 1980.

(2) Notice shall be given immediately after the release by the owner or
operator of the facility by such means as telephone or radio or in person to the
commission coordinator for information and to the community emergency
coordinator for the local emergency planning committee for any area likely to
be affected by the release. With respect to transportation of a substance subject
to the requirements of this section or storage incident to such transportation,
the notice shall be satisfied by dialing 911 or, in the absence of a 911
emergency telephone number, calling the operator.

(3) Notice required under this section shall include each of the following to
the extent known at the time of the notice and so long as no delay in
responding to the emergency results:

(a) The chemical name or identity of any substance involved in the release;

(b) An indication of whether the substance is an extremely hazardous sub-
stance;
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(c) An estimate of the quantity of any such substance that was released into
the environment;

(d) The time and duration of the release;
(e) The medium or media into which the release occurred;

(f) Any known or anticipated acute or chronic health risks associated with the
emergency and, if appropriate, advice regarding medical attention necessary
for exposed individuals;

(g) Proper precautions to take as a result of the release, including evacuation,
unless such information is readily available to the community emergency
coordinator pursuant to the emergency plan; and

(h) The name and telephone number of the person or persons to be contacted
for further information.

(4) As soon as practicable after a release which requires notice and as more
information becomes available, such owner or operator shall provide a written
followup emergency notice or notices setting forth and updating the informa-
tion required under subsection (3) of this section and including additional
information with respect to:

(a) Actions taken to respond to and contain the release;

(b) Any known or anticipated acute or chronic health risks associated with
the release; and

(c) If appropriate, advice regarding medical attention necessary for exposed
individuals.

(5) This section does not apply to any release which results in exposure to
persons solely within the site or sites on which a facility is located. The
exemption provided in section 81-15,227 relating to transportation does not
apply to this section.

(6) For purposes of this section, facility also includes motor vehicles, rolling
stock, and aircraft.

Source: Laws 1997, LB 374, § 32.

81-15,223 Material safety data sheet.

(1) The owner or operator of any facility which is required to prepare or have
available a material safety data sheet for a hazardous chemical under the
Occupational Safety and Health Act of 1970, 29 U.S.C. 651 et seq., and
regulations promulgated under the act shall submit a material safety data sheet
for each such chemical meeting threshold quantity requirements under regula-
tions promulgated under Title III or shall submit a list of chemicals to:

(a) The local emergency planning committee for the emergency planning
district in which the facility is located;

(b) The commission coordinator for information; and
(c) The fire department with jurisdiction over the facility.

(2) An owner or operator may meet the requirements of this section with
respect to a hazardous chemical which is a mixture by doing one of the
following:

(a) Submitting a material safety data sheet for, or identifying on a list, each
element or compound in the mixture which is a hazardous chemical. If more
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than one mixture has the same element or compound, only one material safety
data sheet, or one listing, of the element or compound is necessary; or

(b) Submitting a material safety data sheet for the mixture itself or identifying
the mixture on a list of chemicals.

(3) Each owner or operator of a facility submitting a list of chemicals under
subsection (1) of this section shall, upon request by the committee, submit the
material safety data sheet for any chemical on the list to the committee.

(4) A committee, upon request by any person, shall make available a material
safety data sheet to the person in accordance with section 81-15,229. If the
committee does not have the requested material safety data sheet, the commit-
tee shall request the sheet from the facility owner or operator and then make
the sheet available to the person in accordance with section 81-15,229.

(5) Unless provided prior to September 13, 1997, the initial material safety
data sheet or list of chemicals required under this section with respect to a
hazardous chemical shall be provided before the later of:

(a) January 1, 1998; or

(b) Three months after the owner or operator of a facility is required to
prepare or have available a material safety data sheet for the chemical under
the Occupational Safety and Health Act of 1970, 29 U.S.C. 651 et seq., and
regulations promulgated under the act.

(6) Within three months following discovery by an owner or operator of
significant new information concerning an aspect of a hazardous chemical for
which a material safety data sheet was previously submitted to the committee
under subsection (1) of this section, a revised sheet shall be provided to the
committee.

(7) For purposes of this section, hazardous chemical does not include:

(a) Any food, food additive, color additive, drug, or cosmetic regulated by the
federal Food and Drug Administration;

(b) Any substance present as a solid in any manufactured item to the extent
exposure to the substance does not occur under normal conditions of use;

(c) Any substance to the extent it is used for personal, family, or household
purposes or is present in the same form and concentration as a product
packaged for distribution and use by the general public;

(d) Any substance to the extent it is used in a research laboratory or a
hospital or other medical facility under the direct supervision of a technically
qualified individual; or

(e) Any substance to the extent it is used in routine agricultural operations or
is a fertilizer held for sale by a retailer to the ultimate consumer.

Source: Laws 1997, LB 374, § 33.

81-15,224 Tier II inventory form.

(1) The owner or operator of any facility which is required to prepare or have
available a material safety data sheet for a hazardous chemical meeting
threshold quantity requirements under regulations promulgated under Title III
shall prepare and submit annually on or before March 1 beginning in 1998 a
tier II inventory form on data for the preceding calendar year to:
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(a) The local emergency planning committee for the emergency planning
district in which the facility is located;

(b) The commission coordinator for information; and
(c) The fire department with jurisdiction over the facility.

(2) An owner or operator may meet the requirements of this section with
respect to a hazardous chemical which is a mixture by doing one of the
following:

(a) Providing information on the tier II inventory form on each element or
compound in the mixture which is a hazardous chemical. If more than one
mixture has the same element or compound, only one listing on the tier II
inventory form for the element or compound at the facility is necessary; or

(b) Providing information on the tier II inventory form on the mixture itself.

(3) A hazardous chemical subject to the requirements of this section is any
hazardous chemical for which a material safety data sheet or a list of chemicals
is required under section 81-15,223.

(4) A tier II inventory form shall provide the following information for each
hazardous chemical present at the facility:

(a) The chemical name or the common name of the chemical as provided on
the material safety data sheet;

(b) An estimate in ranges of the maximum amount of the hazardous chemical
present at the facility at any time during the preceding calendar year;

(c) An estimate in ranges of the average daily amount of the hazardous
chemical present at the facility during the preceding calendar year;

(d) A brief description of the manner of storage of the hazardous chemical;
(e) The location at the facility of the hazardous chemical; and

() An indication of whether the owner elects to withhold location information
of a specific hazardous chemical from disclosure to the public under section
81-15,229.

(5) Upon request by the commission, the director, a committee, or a fire
department with jurisdiction over the facility, the owner or operator of a facility
shall provide tier II information, as described in subsection (4) of this section,
to the person making the request. Any such request shall be with respect to a
specific facility.

(6) A state or local official acting in his or her official capacity may have
access to tier II information by submitting a request to the commission or a
committee. Upon receipt of a request for tier II information, the commission or
committee shall request such information from the facility owner or operator
and make such information available to the official.

(7) Any person may make request to the commission, the director, or a
committee for tier II information relating to the preceding calendar year with
respect to a facility. Any such request shall be in writing and shall be with
respect to a specific facility.

(8) Any tier II information which the commission, the director, or a commit-
tee has in its possession shall be made available to a person making a request
under this section in accordance with section 81-15,229. If the commission,
director, or committee does not have the tier II information in its possession,
upon a request for the information the commission, director, or committee
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shall request the facility owner or operator for the information with respect to a
hazardous chemical which a facility has stored in an amount in excess of ten
thousand pounds present at the facility at any time during the preceding
calendar year and make such information available in accordance with section
81-15,229 to the person making the request.

(9) In the case of tier II information which is not in the possession of the
commission, the director, or a committee and which is with respect to a
hazardous chemical which a facility has stored in an amount less than ten
thousand pounds present at the facility at any time during the preceding
calendar year, a request from a person must include the general need for the
information. The commission, director, or committee may request the facility,
owner or operator for the tier II information on behalf of the person making
the request. Upon receipt of any information requested on behalf of such
person, the commission, director, or committee shall make the information
available to the person in accordance with section 81-15,229.

(10) The commission, the director, or a committee shall respond to a request
for tier II information under this section no later than forty-five days after the
date of receipt of the request.

(11) An owner or operator of a facility which files an inventory form under
this section shall, upon request by the fire department with jurisdiction over the
facility, allow the fire department to conduct an onsite inspection of the facility;
and shall provide to the fire department specific location information on
hazardous chemicals at the facility.

Source: Laws 1997, LB 374, § 34.

81-15,225 Toxic chemical release form.

(1) The owner or operator of a facility subject to the requirements of this
section shall complete a toxic chemical release form as published under section
313(g) of Title III for each toxic chemical that was manufactured, processed, or
otherwise used in quantities exceeding the toxic chemical threshold quantity
established by subsection (2) of this section during the preceding calendar year
at such facility. The form shall be submitted to the director annually on July 1
and shall contain data reflecting releases during the preceding calendar year.

(2) The requirements of this section apply to owners and operators of
facilities that are required to file reports under section 313 of Title IIT and rules
and regulations promulgated thereunder.

Source: Laws 1997, LB 374, § 35.

81-15,226 Owner or operator; information to health professionals; confiden-
tiality.

(1) An owner or operator of a facility which is subject to the requirements of
section 81-15,223, 81-15,224, or 81-15,225 and the requirements of Title III
shall provide the specific chemical identity, if known, of a hazardous chemical,
an extremely hazardous substance, or a toxic chemical to any health profession-
al who requests such information in writing if the health professional provides
a written statement of need under this subsection and a written confidentiality
agreement under subsection (5) of this section. The written statement of need
shall be a statement that the health professional has a reasonable basis to
suspect that:
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(a) The information is needed for purposes of diagnosis or treatment of an
individual;

(b) The individual or individuals being diagnosed or treated have been
exposed to the chemical concerned; and

(c) Knowledge of the specific chemical identity of such chemical will assist in
diagnosis or treatment.

Following such a written request, the owner or operator to whom such
request is made shall promptly provide the requested information to the health
professional. The authority to withhold the specific chemical identity of a
chemical under section 322 of Title III when such information is a trade secret
shall not apply to information required to be provided under this subsection
subject to subsection (5) of this section.

(2) An owner or operator of a facility which is subject to the requirements of
section 81-15,223, 81-15,224, or 81-15,225 and Title III shall provide a copy of
a material safety data sheet, an inventory form, or a toxic chemical release
form, including the specific chemical identity, if known, of a hazardous chemi-
cal, an extremely hazardous substance, or a toxic chemical, to any treating
physician or nurse who requests such information if such physician or nurse
determines:

(a) A medical emergency exists;

(b) The specific chemical identity of the chemical concerned is necessary for
or will assist in emergency or first-aid diagnosis or treatment; and

(¢) The individual or individuals being diagnosed or treated have been
exposed to the chemical concerned.

Immediately following such a request, the owner or operator to whom such
request is made shall provide the requested information to the physician or
nurse. The authority to withhold the specific chemical identity of a chemical
under section 322 of Title III regarding trade secrets from a material safety
data sheet, an inventory form, or a toxic chemical release form shall not apply
to information required to be provided to a treating physician or nurse under
this subsection. No written confidentiality agreement or statement of need shall
be required as a precondition of such disclosure, but the owner or operator
disclosing such information may require a written confidentiality agreement in
accordance with subsection (5) of this section and a statement setting forth the
items listed in subdivisions (2)(a) through (2)(c) of this section as soon as
circumstances permit.

(3) An owner or operator of a facility which is subject to the requirements of
section 81-15,223, 81-15,224, or 81-15,225 and Title III shall provide the
specific chemical identity, if known, of a hazardous chemical, an extremely
hazardous substance, or a toxic chemical to any health professional:

(a) Who is a local or state government employee or a person under contract
with the local or state government; and

(b) Who requests such information in writing and provides a written state-
ment of need under subsection (4) of this section and a written confidentiality
agreement under subsection (5) of this section.

Following such a written request, the owner or operator to whom such
request is made shall promptly provide the requested information to the local
or state health professional. The authority to withhold the specific chemical
identity of a chemical under section 322 of Title III when such information is a
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trade secret shall not apply to information required to be provided under this
subsection subject to subsection (5) of this section.

(4) The written statement of need shall be a statement that describes with
reasonable detail one or more of the following health needs for the information:

(a) To assess exposure of persons living in a local community to the hazards
of the chemical concerned;

(b) To conduct or assess sampling to determine exposure levels of various
population groups;

(¢) To conduct periodic medical surveillance of exposed population groups;

(d) To provide medical treatment to exposed individuals or population
groups;

(e) To conduct studies to determine the health effects of exposure; and

(f) To conduct studies to aid in the identification of a chemical that may
reasonably be anticipated to cause an observed health effect.

(5) Any person obtaining information under subsection (1) or (3) of this
section shall be required to agree in a written confidentiality agreement that he
or she will not use the information for any purpose other than the health needs
asserted in the statement of need except as may otherwise be authorized by the
terms of the agreement or by the person providing such information. Nothing
in this subsection shall preclude the parties to a confidentiality agreement from
pursuing any remedies to the extent permitted by law.

Source: Laws 1997, LB 374, § 36.

81-15,227 Exemption for transportation.

Except as provided in section 81-15,222, the Nebraska Emergency Planning
and Community Right to Know Act does not apply to the transportation,
including the storage incident to such transportation, of any substance or
chemical subject to the requirements of the act, including the transportation
and distribution of natural gas.

Source: Laws 1997, LB 374, § 37.

81-15,228 Local law; applicability.

(1) Nothing in the Nebraska Emergency Planning and Community Right to
Know Act shall:

(a) Preempt any local law;

(b) Except as provided in subsection (2) of this section, otherwise affect any
local law or the authority of any local government to adopt or enforce any local
law; and

(c) Affect or modify in any way the obligations or liabilities of any person
under other state or federal law.

(2) Any local law enacted after September 13, 1997, which requires the
submission of a material safety data sheet from facility owners or operators
shall require that the data sheet be identical in content and format to the data
sheet required under section 81-15,223. In addition, a locality may require the
submission of information which is supplemental to the information required
on the data sheet, including information on the location and quantity of
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hazardous chemicals present at the facility, through additional sheets attached
to the data sheet or such other means as the locality considers appropriate.

Source: Laws 1997, LB 374, § 38.

81-15,229 Inspection of information; publication of notice.

(1) Each emergency plan, material safety data sheet, list of chemicals,
inventory form, toxic chemical release form, and followup emergency notice
shall be made available to the general public, consistent with section 322 of
Title III, during normal working hours at the location or locations designated
by the Department of Environmental Quality, the commission, or a local
emergency planning committee, as appropriate. Upon request by an owner or
operator of a facility subject to the requirements of section 81-15,224, the
Department of Environmental Quality, the commission, or the appropriate
committee shall withhold from disclosure under this section the location of any
specific chemical required by section 81-15,225 to be contained in an inventory
form as tier II information.

(2) Each local emergency planning committee shall annually publish a notice
in local newspapers that the emergency plan, material safety data sheets, and
inventory forms have been submitted under this section. The notice shall state
that followup emergency notices may subsequently be issued. Such notice shall
announce that members of the public who wish to review any such plan, sheet,
form, or followup notice may do so at the location designated under subsection
(1) of this section.

Source: Laws 1997, LB 374, § 39.

81-15,230 Violations; civil actions.

(1) Any state or local government may commence a civil action against an
owner or operator of a facility for failure to:

(a) Provide notification to the commission under subsection (1) of section
81-15,218;

(b) Submit a material safety data sheet or a list of chemicals under section
81-15,223;

(c) Make available information requested under subsections (3) and (4) of
section 81-15,223; and

(d) Complete and submit a tier II inventory form under section 81-15,224.

(2) The commission, the director, or a local emergency planning committee
may commence a civil action against an owner or operator of a facility for
failure to provide information under section 81-15,219 or for failure to submit
tier II information under subsection (5) of section 81-15,224.

(3) The state may commence a civil action against the administrator for
failure to provide information to the state under section 322(g) of Title III.

Source: Laws 1997, LB 374, § 40.

81-15,231 Civil action; jurisdiction.

(1) Any action under section 81-15,230, except as provided in subsection (2)
of this section, against an owner or operator of a facility shall be brought in the
district court for the district in which the alleged violation occurred.
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(2) Any action under subsection (3) of section 81-15,230 against the adminis-
trator may be brought in the United States District Court for the District of
Columbia.

(3) Except as provided in subsection (2) of this section, the district court shall
have jurisdiction in actions brought under section 81-15,230 against an owner
or operator of a facility to enforce the requirement concerned and to impose
any civil penalty provided for violation of that requirement. The district court
shall have jurisdiction in actions brought under section 81-15,230 against the
commission and the director to order the commission and the director to
perform the act or duty concerned.

Source: Laws 1997, LB 374, § 41.

81-15,232 Civil action; restriction.

No action may be commenced under section 81-15,230 against an owner or
operator of a facility if the administrator has commenced and is diligently
pursuing an administrative order or civil action to enforce the requirement
concerned or to impose a civil penalty under Title III with respect to the
violation of the requirement.

Source: Laws 1997, LB 374, § 42.

81-15,233 Court award costs of litigation; attorney’s fees.

(1) In issuing any final order in any action brought under the Nebraska
Emergency Planning and Community Right to Know Act, the court may award
costs of litigation, including reasonable attorney’s fees and expert witness fees,
to the prevailing or the substantially prevailing party if the court determines
such an award is appropriate.

(2) Nothing in section 81-15,230 shall restrict or expand any right which any
person or class of persons may have under any federal or state statute or
common law to seek enforcement of any requirement of the act.

Source: Laws 1997, LB 374, § 43.

81-15,234 Intervention.

(1) In any action under the Nebraska Emergency Planning and Community
Right to Know Act, the State of Nebraska, if not a party, may intervene as a
matter of right.

(2) In any action under the act, any person may intervene as a matter of right
when such person has a direct interest which is or may be adversely affected by
the action and the disposition of the action may, as a practical matter, impair
or impede the person’s ability to protect that interest.

Source: Laws 1997, LB 374, § 44.

81-15,235 Rules and regulations.

The Nebraska Emergency Management Agency shall as necessary adopt and
promulgate rules and regulations to carry out its responsibilities under the
Nebraska Emergency Planning and Community Right to Know Act. The Envi-
ronmental Quality Council shall adopt and promulgate rules and regulations
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necessary for the Department of Environmental Quality to carry out its respon-
sibilities under the act.

Source: Laws 1997, LB 374, § 45.

(t) PRIVATE ONSITE WASTEWATER TREATMENT
SYSTEM CONTRACTORS CERTIFICATION
AND SYSTEM REGISTRATION ACT

81-15,236 Act, how cited.

Sections 81-15,236 to 81-15,253 shall be known and may be cited as the
Private Onsite Wastewater Treatment System Contractors Certification and
System Registration Act.

Source: Laws 2003, LB 94, § 1; Laws 2007, LB333, § 1.

81-15,237 Purposes of act.

The purposes of the Private Onsite Wastewater Treatment System Contrac-
tors Certification and System Registration Act are to:

(1) Protect the air, water, and land of the state through the certification and
regulation of private onsite wastewater treatment system professionals in Ne-
braska;

(2) Require certified professionals for siting, layout, construction, closure,
reconstruction, alteration, modification, repair, inspection, and pumping of
private onsite wastewater treatment systems and require that all siting, layout,
construction, closure, reconstruction, alteration, modification, repair, inspec-
tion, or pumping of any private onsite wastewater treatment system be done by
certified professionals in accordance with the act and rules and regulations
adopted under the act;

(3) Provide for the registration of all private onsite wastewater treatment
systems constructed, reconstructed, altered, or modified after August 31, 2003;

(4) Provide for review of plans and specifications, issuance of permits and
approvals, construction standards, and requirements necessary for proper
operation and maintenance of all private onsite wastewater treatment systems;

(5) Protect the health and general welfare of the citizens of Nebraska; and

(6) Protect the air, water, and land of the state from potential pollution by
providing for proper siting, layout, construction, closure, reconstruction, altera-
tion, modification, repair, and pumping of private onsite wastewater treatment
systems.

Source: Laws 2003, LB 94, § 2; Laws 2007, LB333, § 2.

81-15,238 Definitions, where found.

For purposes of the Private Onsite Wastewater Treatment System Contractors
Certification and System Registration Act, the definitions in sections 81-15,239
to 81-15,244 shall be used.

Source: Laws 2003, LB 94, § 3.

81-15,239 Advisory committee, defined.
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Advisory committee means the Private Onsite Wastewater Treatment System
Advisory Committee created in section 81-15,245.

Source: Laws 2003, LB 94, § 4.

81-15,240 Certified professional, defined.

Certified professional means a private onsite wastewater treatment system
professional certified under the Private Onsite Wastewater Treatment System
Contractors Certification and System Registration Act to perform the tasks for
which the certification has been issued.

Source: Laws 2003, LB 94, § 5.

81-15,241 Council, defined.
Council means the Environmental Quality Council.
Source: Laws 2003, LB 94, § 6.

81-15,242 Department, defined.
Department means the Department of Environmental Quality.
Source: Laws 2003, LB 94, § 7.

81-15,243 Director, defined.
Director means the Director of Environmental Quality.
Source: Laws 2003, LB 94, § 8.

81-15,244 Private onsite wastewater treatment system, defined.

Private onsite wastewater treatment system means any system of piping,
treatment devices, or other appurtenances that convey, store, treat, or dispose
of domestic or nondomestic wastewater, but not including wastewater from a
livestock waste control facility, on the property where it originates or on nearby;
property under the control of the user, which system is not connected to a
public sewer system.

Source: Laws 2003, LB 94, § 9.

81-15,245 Private Onsite Wastewater Treatment System Advisory Commit-
tee; created; members; expenses.

The Private Onsite Wastewater Treatment System Advisory Committee is
created. The advisory committee shall be composed of the following eleven
members:

(1) Seven members appointed by the director as follows:
(a) Five private onsite wastewater treatment system professionals; and

(b) Two registered environmental health specialists or officials representing
local public health departments which have established programs for regulating
private onsite wastewater treatment systems;

(2) The chief executive officer of the Department of Health and Human
Services or his or her designee;

(3) The Director of Environmental Quality or his or her designated represen-
tative; and
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(4) One representative with experience in soils and geology and one represen-
tative with experience in biological engineering, both of whom shall be desig-
nated by the vice chancellor of the University of Nebraska Institute of Agricul-
ture and Natural Resources.

Members shall be reimbursed for their actual and necessary expenses as
provided in sections 81-1174 to 81-1177. The department shall provide adminis-
trative support for the advisory committee.

Source: Laws 2003, LB 94, § 10; Laws 2007, LB296, § 761.

81-15,246 Advisory committee; duties.
The advisory committee shall:

(1) Meet not less often than annually as determined by the director. The
director may call special meetings of the advisory committee;

(2) Advise the department on proposed rules and regulations relating to the
Private Onsite Wastewater Treatment System Contractors Certification and
System Registration Act;

(3) Advise the department on rules and regulations for the siting, layout,
operation, and maintenance of private onsite wastewater treatment systems;
and

(4) Advise the department on the administration of the act as requested by the
director.

Source: Laws 2003, LB 94, § 11.

81-15,247 Rules and regulations.

The council shall adopt and promulgate rules and regulations to carry out the
Private Onsite Wastewater Treatment System Contractors Certification and
System Registration Act. Such rules and regulations shall provide for, but not
be limited to:

(1) Certification of private onsite wastewater treatment system professionals;

(2) Establishing categories for such professionals to be certified under the
act;

(3) Hardship certifications;
(4) Examination requirements for certification;
(5) Continuing education requirements for certification;

(6) A fee schedule which covers direct and indirect costs to administer the
act. Such costs include (a) system registration, late fees for system registration,
application for certification, examination, and renewal, late fees for renewal,
hardship certifications, fees for continuing education classes offered or ap-
proved by the department, and administration and enforcement and (b) devel-
opment and enforcement of standards;

(7) Requirements for the registration of private onsite wastewater treatment

systems to be constructed, reconstructed, altered, modified, or inspected by
professionals certified under the act; and

(8) Requiring that all private onsite wastewater treatment system siting,
layout, construction, closure, reconstruction, alteration, modification, repair,
inspection, or pumping be performed by certified professionals in accordance
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with the act, rules and regulations adopted under the act, and other rules and
regulations adopted and promulgated by the council.

Source: Laws 2003, LB 94, § 12; Laws 2007, LB333, § 3.

81-15,248 Private onsite wastewater treatment system; professional re-
quired; when; registration; inspection and registration; director; powers; waiv-
er of fees authorized.

(1) A private onsite wastewater treatment system shall not be sited, laid out,
constructed, closed, reconstructed, altered, modified, repaired, inspected, or
pumped unless the siting, layout, construction, closure, reconstruction, altera-
tion, modification, repair, inspection, or pumping is carried out or supervised
by either a certified professional as required by the Private Onsite Wastewater
Treatment System Contractors Certification and System Registration Act, a
professional engineer licensed in Nebraska, or a registered environmental
health specialist registered in Nebraska.

(2) Any private onsite wastewater treatment system constructed, reconstruct-
ed, altered, or modified by a certified professional, professional engineer
licensed in Nebraska, or registered environmental health specialist registered in
Nebraska shall be registered with the department by the certified professional,
professional engineer, or registered environmental health specialist within
forty-five days of completion of the construction, reconstruction, alteration, or
modification. The certified professional, professional engineer, or registered
environmental health specialist shall submit the registration on forms provided
by the department and shall include the registration fee. The registration fee
shall be fifty dollars until rules and regulations adopted and promulgated under
the act provide a schedule of system registration fees adequate to cover direct
and indirect program costs.

(3) The director by contract may delegate onsite wastewater treatment system
inspection and registration to a governmental subdivision which has adopted a
program at least as stringent as the requirements provided by the Private
Onsite Wastewater Treatment System Contractors Certification and System
Registration Act and which has demonstrated authority to administer and
enforce its onsite wastewater treatment system inspection and registration
program.

(4) The director may waive certification and examination fees for inspectors
employed by a governmental agency or subdivision which has adopted and has
the authority to enforce an inspection and compliance program at least as
stringent as the standards for siting, layout, construction, closure, reconstruc-
tion, alteration, modification, repair, inspection, and pumping provided by the
Private Onsite Wastewater Treatment System Contractors Certification and
System Registration Act and rules and regulations under the act adopted and
promulgated by the council.

Source: Laws 2003, LB 94, § 13; Laws 2004, LB 449, § 14; Laws 2007,
LB333, § 4.

81-15,248.01 Fee schedule.

The council shall adopt and promulgate rules and regulations to develop a fee
schedule which covers direct and indirect costs to administer requirements
related to private onsite wastewater treatment systems authorized by the
Environmental Protection Act. Such costs include costs related to review of
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submitted plans and specifications, issuance of permits and approvals, proper
operation and maintenance, development and enforcement of standards, clo-
sure, and necessary administration and enforcement.

Source: Laws 2007, LB333, § 5.

Cross References

Environmental Protection Act, see section 81-1532.

81-15,249 Certificate; grounds for discipline.

The director may revoke, suspend, or refuse to grant or renew a certificate
issued pursuant to the Private Onsite Wastewater Treatment System Contrac-
tors Certification and System Registration Act, following opportunity for hear-
ing, upon any reasonable ground, including, but not limited to, the following:
(1) The certificate holder has engaged in fraud or deception; (2) the certificate
holder has failed to meet the requirements of the act, the Environmental
Protection Act, or rules and regulations of the council; (3) the certificate holder
is unable to properly perform duties required by the Private Onsite Wastewater
Treatment System Contractors Certification and System Registration Act; (4)
the certificate holder has failed to maintain the minimum requirements of a
certificate holder under the act; (5) the certificate holder has failed to demon-
strate the required continuing education proficiency under the act; or (6) the
certificate holder has failed to perform any other requirements of a certificate
holder in accordance with the act or the rules and regulations adopted under
the act.

Source: Laws 2003, LB 94, § 14.

Cross References

Environmental Protection Act, see section 81-1532.

81-15,250 Private Onsite Wastewater Treatment System Permit and Approv-
al Cash Fund; created; investment.

The Private Onsite Wastewater Treatment System Permit and Approval Cash
Fund is created. Fees collected pursuant to section 81-15,248.01 shall be
remitted to the State Treasurer for credit to the fund. The fund shall be
administered by the department. Any money in the fund available for invest-
ment shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Any money remaining in the Private Onsite Wastewater Treatment System
Cash Fund on March 8, 2007, shall be transferred to the Private Onsite
Wastewater Treatment System Certification and Registration Cash Fund creat-
ed under section 81-15,250.01 on such date.

Source: Laws 2003, LB 94, § 15; Laws 2007, LB333, § 6.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,250.01 Private Onsite Wastewater Treatment System Certification and
Registration Cash Fund; created; investment.

The Private Onsite Wastewater Treatment System Certification and Registra-
tion Cash Fund is created. Fees collected pursuant to sections 81-15,247 and
81-15,248 shall be remitted to the State Treasurer for credit to the fund. The
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fund shall be administered by the department. Any money in the fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 2007, LB333, 8§ 7.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-15,251 Certified professionals; additional requirements.

The requirements of sections 81-1506 to 81-1511 shall apply to certified
professionals.

Source: Laws 2003, LB 94, § 16.

81-15,252 Act; applicability.

The Private Onsite Wastewater Treatment System Contractors Certification
and System Registration Act does not apply to a private onsite wastewater
treatment system at an electric generation facility site owned by a district
organized under Chapter 70, article 6.

Source: Laws 2003, LB 94, § 17.

81-15,253 Violation; penalty.

Any person violating any provision of the Private Onsite Wastewater Treat-
ment System Contractors Certification and System Registration Act or rules
and regulations adopted and promulgated pursuant to the act shall be subject
to a civil penalty of not more than ten thousand dollars for each such violation.
In the case of a continuing violation, each day shall constitute a separate
violation.

Source: Laws 2003, LB 94, § 18.
ARTICLE 16
STATE ENERGY OFFICE

Cross References

State buildings, review of plans and specifications, see section 72-805.
Utility energy conservation loans, see section 66-1009.

(a) STATE ENERGY OFFICE

Section

81-1601. State Energy Office; created; director; compensation; personnel.

81-1602. State Energy Office; duties; enumerated.

81-1603. State Energy Office; powers; enumerated.

81-1604. Repealed. Laws 1981, LB 545, § 52.

81-1605. State Energy Office; powers and duties; limitation.

81-1606. Director of the State Energy Office; energy statistics and information;
develop and maintain; report.

81-1607 Director of the State Energy Office; comprehensive report; contents.

81-1607:01. State Energy Office Cash Fund; created; use; investment.
(b) LIGHTING AND THERMAL EFFICIENCY STANDARDS

81-1608. Uniform energy efficiency standards; legislative findings.

81-1609. Terms, defined.

81-1610. Repealed. Laws 2000, LB 1135, § 34.

81-1611. Nebraska Energy Code; adoption; alternative standards; used; when.
81-1612. State Energy Office; adopt rules and regulations.
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Section

81-1613. State Energy Office; produce manuals; contents.

81-1614. Nebraska Energy Code; applicability.

81-1615. Nebraska Energy Code; exemptions.

81-1616. Procedures for insuring compliance with Nebraska Energy Code; costs;
appeal.

81-1617. Nebraska Energy Code; inspections and investigations necessary to
enforce.

81-1618. Local lighting and thermal efficiency standards; conditions; fees; waiver;
procedure.

81-16109. Repealed. Laws 1983, LB 124, § 26.

81-1620. State Energy Office; establish technical assistance program.

81-1621. Repealed. Laws 1983, LB 124, § 26.

81-1622. No local standard; contractor, architect, engineer; duties.

81-1623. Repealed. Laws 2009, LB 316, § 29.
81-1624. Repealed. Laws 1983, LB 124, § 26.

81-1625. Building; failure to comply with Nebraska Energy Code or equivalent
standard; liability.
81-1626. Lighting and thermal efficiency; violation; penalty.

(c) ENERGY AUDITS

81-1627. Repealed. Laws 1985, LB 27, § 1.
81-1628. Repealed. Laws 1985, LB 27, § 1.
81-1629. Repealed. Laws 1985, LB 27, § 1.
81-1630. Repealed. Laws 1985, LB 27, § 1.
81-1631. Repealed. Laws 1985, LB 27, § 1.

(d) SCHOOL DISTRICT ENERGY EFFICIENCY LOANS AND GRANTS

81-1632. Repealed. Laws 1998, LB 892, § 3.
81-1633. Repealed. Laws 1998, LB 892, § 3.
81-1634. Repealed. Laws 2012, LB 708, § 1.

(e) PETROLEUM OVERCHARGES

81-1635. Nebraska Energy Settlement Fund; established; source of funds;
investment.

81-1636. Fund; plan for disbursement.

81-1637. Predisbursement plan; contents; hearing.

81-1638. State Energy Office; duties; political subdivision; application for
disbursement.

81-1639. Disbursement of funds; requirements.

81-1640. Fund; proposed uses; hearing.

81-1641. Disbursement of funds; sections applicable.

(f) STATE GOVERNMENT RECYCLING MANAGEMENT ACT

81-1642. Transferred to section 81-1183.

81-1643. Transferred to section 81-1184.

81-1644. Transferred to section 81-1185.

81-1645. Transferred to section 81-1186.

81-1646. Transferred to section 81-1187.
81-1647. Transferred to section 81-1188.
81-1648. Transferred to section 81-1189.

(a) STATE ENERGY OFFICE

81-1601 State Energy Office; created; director; compensation; personnel.

(1) There is hereby created an agency of state government to be known as the
State Energy Office. The office may be a separate division within an existing
executive department.

(2) The chief executive officer shall be known as the Director of the State
Energy Office and shall be appointed by the Governor with the advice and
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consent of the Legislature. The director shall administer the affairs of the office
and shall serve at the pleasure of the Governor. The director may employ such
assistants, professional staff, and other employees as may be deemed necessary
to effectively carry out the provisions of sections 81-1601 to 81-1605 within
such appropriations as the Legislature may provide. The salary of the director
shall be fixed by the Governor unless otherwise expressly provided for by law.

Source: Laws 1977, LB 232, § 1.

81-1602 State Energy Office; duties; enumerated.
The State Energy Office shall have the following duties:

(1) To serve as or assist in developing and coordinating a central repository
within state government for the collection of data on energy;

(2) To undertake a continuing assessment of the trends in the availability,
consumption, and development of all forms of energy;

(3) To collect and analyze data relating to present and future demands and
resources for all sources of energy and to specify energy needs for the state;

(4) To recommend to the Governor and the Legislature energy policies and
conservation measures for the state and to carry out such measures as are
adopted;

(5) To provide for public dissemination of appropriate information on energy,
energy sources, and energy conservation;

(6) To accept, expend, or disburse funds, public or private, made available to
it for research studies, demonstration projects, or other activities which are
related either to energy conservation or development;

(7) To study the impact and relationship of state energy policies to national
and regional energy policies and engage in such activities as will reasonably
insure that the State of Nebraska and its citizens receive an equitable share of
energy supplies, including the administration of any federally mandated or
state-mandated energy allocation programs;

(8) To actively seek the advice of the citizens of Nebraska regarding energy
policies and programs;

(9) To prepare emergency allocation plans suggesting to the Governor actions
to be taken in the event of serious shortages of energy;

(10) To design a state program for conservation of energy;
(11) To provide technical assistance to local subdivisions of government; and

(12) To provide technical assistance to private persons desiring information
on energy conservation techniques and the use of renewable energy technolo-
gies.

Source: Laws 1977, LB 232, § 2; Laws 1980, LB 954, § 58; Laws 1990,
LB 987, § 8; Laws 1992, LB 1257, § 96.

81-1603 State Energy Office; powers; enumerated.

The office shall have the power to do such things as are necessary to carry
out sections 81-1601 to 81-1605, including but not limited to the following:

(1) To adopt rules and regulations, pursuant to the Administrative Procedure
Act, to carry out the purposes of sections 81-1601 to 81-1605;
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(2) To make all contracts pursuant to sections 81-1601 to 81-1605 and do all
things to cooperate with the federal government, and to qualify for, accept,

expend, and dispense public or private funds intended for the implementation
of sections 81-1601 to 81-1605;

(3) To contract for services, if such work or services cannot be satisfactorily
performed by employees of the agency or by any other part of state govern-
ment;

(4) To enter into such agreements as are necessary to carry out energy
research and development with other states;

(5) To carry out the duties and responsibilities relating to energy as may be
requested or required of the state by the federal government;

(6) To cooperate and participate with the approval of the Governor in the
activities of organizations of states relating to the availability, conservation,
development, and distribution of energy;

(7) To engage in such activities as will seek to insure that the State of]
Nebraska and its citizens receive an equitable share of energy supplies at a fair
price; and

(8) To form advisory committees of citizens of Nebraska to advise the director
of the energy office on programs and policies relating to energy and to assist in
implementing such programs. Such committees shall be of a temporary nature
and no member shall receive any compensation for serving on any such
committee but, with the approval of the Governor, members shall receive
reimbursement for actual and necessary expenses as provided in sections
81-1174 to 81-1177 for state employees. The minutes of meetings of and actions
taken by each committee shall be kept and a record shall be maintained of the
name, address, and occupation or vocation of every individual serving on any
committee. Such minutes and records shall be maintained in the State Energy
Office and shall be available for public inspection during regular office hours.

Source: Laws 1977, LB 232, § 3; Laws 1981, LB 204, § 198.

Cross References

Administrative Procedure Act, see section 84-920.

81-1604 Repealed. Laws 1981, LB 545, § 52.

81-1605 State Energy Office; powers and duties; limitation.

Notwithstanding any provisions of sections 81-1601 to 81-1605, the State
Energy Office shall not perform any duties or exercise any powers which are
delegated to other agencies or subdivisions of state government.

Source: Laws 1977, LB 232, § 5.

81-1606 Director of the State Energy Office; energy statistics and informa-
tion; develop and maintain; report.

The Director of the State Energy Office shall develop and maintain a
program of collection, compilation, and analysis of energy statistics and infor-
mation. Existing information reporting requests, maintained at the state and
federal levels, shall be utilized whenever possible in any data collection re-
quired under the provisions of sections 81-1601 to 81-1607. A central state
repository of energy data shall be developed and coordinated with other
governmental data-collection and record-keeping programs. The director shall,
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on at least an annual basis, with monthly compilations, submit to the Governor
and the Clerk of the Legislature a report identifying state energy consumption
by fuel type and by use to the extent that such information is available. The
report submitted to the Clerk of the Legislature shall be submitted electronical-
ly. Nothing in this section shall be construed as permitting or authorizing the
revealing of confidential information. For purposes of this section confidential
information shall mean any process, formula, pattern, decision, or compilation
of information which is used, directly or indirectly, in the business of the
producer, refiner, distributor, transporter, or vendor, and which gives such
producer, refiner, distributor, transporter, or vendor an advantage or an
opportunity to obtain an advantage over competitors who do not know or use
it.

Source: Laws 1980, LB 954, § 57; Laws 1983, LB 124, § 9; Laws 2012,
LB782, § 205.

81-1607 Director of the State Energy Office; comprehensive report; contents.

(1) On or before February 15 of each year, the Director of the State Energy
Office shall transmit to the Governor and the Clerk of the Legislature a
comprehensive report designed to identify emerging trends related to energy
supply, demand, and conservation and to specify the level of statewide energy
need within the following sectors: Agricultural, commercial, residential, indus-
trial, transportation, utilities, government, and any other sector that the di-
rector determines to be useful. The report submitted to the Clerk of the
Legislature shall be submitted electronically.

(2) The report shall include, but not be limited to:

(a) An assessment of the state’s energy resources, including examination of
the current energy supplies and any feasible alternative sources;

(b) The estimated reduction in annual energy consumption resulting from
various energy conservation measures;

(c) The status of the office’s ongoing studies;

(d) Recommendations to the Governor and the Legislature for administrative
and legislative actions to accomplish the purposes of sections 70-625, 70-704,
81-161, 81-1602, 81-1606, and 81-1607; and

(e) The use of funds disbursed during the previous year under sections
81-1635 to 81-1641. The use of such funds shall be reported each year until the
funds are completely disbursed and all contractual obligations have expired or
otherwise terminated.

Source: Laws 1980, LB 954, § 59; Laws 1987, LB 23, § 3; Laws 1988, LB
764, 8 1; Laws 2012, LB782, § 206.

81-1607.01 State Energy Office Cash Fund; created; use; investment.

The State Energy Office Cash Fund is hereby created. The fund shall consist
of funds received pursuant to section 57-705. The fund shall be used for the
administration of sections 81-1601 to 81-1607, for energy conservation activi-
ties, and for providing technical assistance to communities in the area of
natural gas other than assistance regarding ownership of regulated utilities,
except that transfers may be made from the fund to the General Fund at the
direction of the Legislature. Any money in the State Energy Office Cash Fund
available for investment shall be invested by the state investment officer
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pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1989, LB 727, § 3; Laws 1994, LB 1066, § 126; Laws 2009,
First Spec. Sess., LB3, § 81.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(b) LIGHTING AND THERMAL EFFICIENCY STANDARDS

81-1608 Uniform energy efficiency standards; legislative findings.

The Legislature finds that consumers have an expectation that newly built
houses or buildings they buy meet uniform energy efficiency standards. There-
for, the Legislature finds that there is a need to adopt the 2009 International
Energy Conservation Code in order (1) to ensure that a minimum energy
efficiency standard is maintained throughout the state, (2) to harmonize and
clarify energy building code statutory references, (3) to ensure compliance with
the National Energy Policy Act of 1992, (4) to increase energy savings for all
Nebraska consumers, especially low-income Nebraskans, (5) to reduce the cost
of state programs that provide assistance to low-income Nebraskans, (6) to
reduce the amount of money expended to import energy, (7) to reduce the
growth of energy consumption, (8) to lessen the need for new power plants, and
(9) to provide training for local code officials and residential and commercial
builders who implement the 2009 International Energy Conservation Code.

Source: Laws 1980, LB 954, § 32; Laws 2004, LB 888, § 4; Laws 2011,
LB329, § 4.

81-1609 Terms, defined.

As used in sections 81-1608 to 81-1626, unless the context otherwise requires:

(1) Office means the State Energy Office;

(2) Contractor means the person or entity responsible for the overall con-
struction of any building or the installation of any component which affects the
energy efficiency of the building;

(3) Architect or engineer means any person licensed as an architect or
professional engineer under the Engineers and Architects Regulation Act;

(4) Building means any new structure, renovated building, or addition which
is used or intended for supporting or sheltering any use or occupancy, but not
including any structure which has a consumption of traditional energy sources
for all purposes not exceeding the energy equivalent of three and four-tenths
British Thermal Units per hour or one watt per square foot;

(5) Residential building means a building three stories or less that is used
primarily as one or more dwelling units;

(6) Renovation means alterations on an existing building which will cost
more than fifty percent of the replacement cost of such building at the time
work is commenced or which was not previously heated or cooled, for which a
heating or cooling system is now proposed, except that the restoration of
historical buildings shall not be included;

(7) Addition means an extension or increase in the height, conditioned floor
area, or conditioned volume of a building or structure;
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(8) Floor area means the total area of the floor or floors of a building,
expressed in square feet, which is within the exterior faces of the shell of the
structure which is heated or cooled;

(9) Nebraska Energy Code means the 2009 International Energy Conserva-
tion Code;

(10) Traditional energy sources means electricity, petroleum-based fuels,
uranium, coal, and all nonrenewable forms of energy; and

(11) Equivalent or equivalent code means standards that meet or exceed the
requirements of the Nebraska Energy Code.

Source: Laws 1980, LB 954, § 33; Laws 1982, LB 799, § 6; Laws 1983,
LB 124, § 10; Laws 1997, LB 622, § 126; Laws 2000, LB 1135,
§ 25; Laws 2004, LB 888, § 5; Laws 2011, LB329, § 5.

Cross References

Engineers and Architects Regulation Act, see section 81-3401.

81-1610 Repealed. Laws 2000, LB 1135, § 34.

81-1611 Nebraska Energy Code; adoption; alternative standards; used; when.

The Legislature hereby adopts the 2009 International Energy Conservation
Code as the Nebraska Energy Code. The State Energy Office may adopt
regulations specifying alternative standards for building systems, techniques,
equipment designs, or building materials that shall be deemed equivalent to the
Nebraska Energy Code. Regulations specifying alternative standards may be
deemed equivalent to the Nebraska Energy Code and may be approved for
general or limited use if the use of such alternative standards would not result
in energy consumption greater than would result from the strict application of
the Nebraska Energy Code.

Source: Laws 1980, LB 954, § 35; Laws 1983, LB 124, § 12; Laws 2000,
LB 1135, § 26; Laws 2004, LB 888, § 6; Laws 2011, LB329, § 6.

81-1612 State Energy Office; adopt rules and regulations.

The State Energy Office shall adopt and promulgate rules and regulations for
implementation and administration of sections 81-1608 to 81-1626. Rules,
regulations, or amendments thereto shall be adopted pursuant to the Adminis-
trative Procedure Act.

Source: Laws 1980, LB 954, § 36; Laws 1981, LB 2, § 1; Laws 1983, LB
124, § 13; Laws 2000, LB 1135, § 27.

Cross References

Administrative Procedure Act, see section 84-920.

81-1613 State Energy Office; produce manuals; contents.

The State Energy Office shall produce manuals for use by architects, engi-
neers, prime contractors, and owners. Such manuals shall be furnished upon
request at a price sufficient to cover the costs of production. Such manuals
shall contain, but not be limited to:

(1) The Nebraska Energy Code;

(2) Forms, charts, tables, and other data to assist architects, engineers, and
prime contractors in meeting the Nebraska Energy Code; and
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(3) Any other information which the office determines will assist local code
officials in enforcing the code.

Source: Laws 1980, LB 954, § 37; Laws 1983, LB 124, § 14; Laws 2004,
LB 888, 8§ 7.

81-1614 Nebraska Energy Code; applicability.

The Nebraska Energy Code shall apply to all new buildings, or renovations of
or additions to any existing buildings, on which construction is initiated on or
after August 27, 2011.

Source: Laws 1980, LB 954, § 38; Laws 1981, LB 2, § 2; Laws 1983, LB
124, § 15; Laws 2004, LB 888, § 8; Laws 2011, LB329, § 7.

81-1615 Nebraska Energy Code; exemptions.
The following shall be exempt from sections 81-1608 to 81-1626:

(1) Any building which has a peak design rate of energy usage for all
purposes of less than one watt, or three and four-tenths British Thermal Units
per hour, per square foot of floor area;

(2) Any building which is neither heated nor cooled;

(3) Any building or portion thereof which is owned by the United States of
America;

(4) Any manufactured home as defined by section 71-4603;

(5) Any modular housing unit as defined by subdivision (1) of section
71-1557; and

(6) Any building or structure (a) that is listed on the state or National Register
of Historic Places, (b) that is designated as a historic property under local or
state designation law or survey, (c) that is certified as a contributing resource
with a National Register-listed or locally designated historic district, or (d) with
an opinion or certification that the property is eligible to be listed on the state
or National Register of Historic Places either individually or as a contributing
building to a historic district by the State Historic Preservation Officer or the
Keeper of the National Register of Historic Places.

Source: Laws 1980, LB 954, § 39; Laws 1983, LB 124, § 16; Laws 1985,
LB 313, § 30; Laws 2004, LB 888, § 9; Laws 2011, LB329, § 8.

81-1616 Procedures for insuring compliance with Nebraska Energy Code;
costs; appeal.

For purposes of insuring compliance with section 81-1614:

(1) The office, or its authorized agent, may conduct such inspections and
investigations as are necessary to make a determination pursuant to section
81-1625 and may issue an order containing and resulting from the findings of
such inspections and investigations; and

(2) A building owner may submit a written request that the office undertake a
determination pursuant to subdivision (1) of this section. Such request shall
include a list of reasons why the building owner believes such a determination
is necessary.

A building owner aggrieved by the office’s determination, or refusal to make
such determination, may appeal such determination or refusal as provided in
the Administrative Procedure Act.
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The office may charge an amount sufficient to recover the costs of providing
such determinations.

Source: Laws 1980, LB 954, § 40; Laws 1981, LB 799, § 7; Laws 1983,
LB 124, § 17; Laws 2000, LB 1135, § 28; Laws 2004, LB 888,
§ 10; Laws 2011, LB329, § 9.

Cross References

Administrative Procedure Act, see section 84-920.

81-1617 Nebraska Energy Code; inspections and investigations necessary to
enforce.

The State Energy Office and any local code authority may conduct inspec-
tions and investigations necessary to enforce the Nebraska Energy Code or
equivalent code and may, at reasonable hours, enter into any building and upon
any premises within its jurisdiction for the purpose of examination to determine
compliance with sections 81-1608 to 81-1626. Inspections shall be conducted
only after permission has been granted by the owner or occupant or after a
warrant has been issued pursuant to sections 29-830 to 29-835.

Source: Laws 1980, LB 954, § 41; Laws 1981, LB 2, § 3; Laws 1983, LB
124, § 18; Laws 2004, LB 888, § 11.

81-1618 Local lighting and thermal efficiency standards; conditions; fees;
waiver; procedure.

Any county, city, or village may adopt and enforce a lighting and thermal
efficiency ordinance, resolution, code, or standard. Such ordinance, resolution,
code, or standard shall be deemed equivalent to the Nebraska Energy Code if it
does not result in energy consumption greater than would result from the strict
application of the Nebraska Energy Code and is reasonably consistent with the
intent of sections 81-1608 to 81-1626. Any building or portion thereof subject to
the jurisdiction of and inspected by such county, city, or village shall be deemed
to comply with sections 81-1608 to 81-1626 if it meets the standards of such
ordinance, resolution, code, or standards. Such county, city, or village may by
ordinance or resolution prescribe a schedule of fees sufficient to pay the costs
incurred pursuant to sections 81-1608 to 81-1626.

Any county, city, or village which adopts and enforces a lighting and thermal
efficiency ordinance, resolution, code, or standard may waive a specific re-
quirement of the Nebraska Energy Code when meeting such requirement is not;
economically justified. The local code authority shall submit to the State Energy
Office its analysis for determining that a specific requirement is not justified.
The State Energy Office shall review such analysis and transmit its findings and
conclusions to the local code authority within a reasonable time. The local code
authority shall submit to the State Energy Office its explanation as to how the
original code or any revised code addresses the issues raised by the State
Energy Office. After a local code authority has submitted such explanation, the
authority may proceed to enforce its ordinance, resolution, code, or standard.

Source: Laws 1980, LB 954, § 42; Laws 1981, LB 2, § 4; Laws 1983, LB
124, § 19; Laws 2004, LB 888, § 12.

81-1619 Repealed. Laws 1983, LB 124, § 26.

81-1620 State Energy Office; establish technical assistance program.
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The State Energy Office shall establish a training program to provide initial
technical assistance to local code officials and residential and commercial
builders upon adoption and implementation of a new Nebraska Energy Code.
The program shall include the training of local code officials in building
technology and local enforcement procedure related to implementation of the
Nebraska Energy Code and the development of training programs suitable for
presentation by local governments, educational institutions, and other public or
private entities. Subsequent requests for training shall be fulfilled at a fee that
pays for the State Energy Office’s costs for such training.

Source: Laws 1980, LB 954, § 44; Laws 1983, LB 124, § 20; Laws 2004,
LB 888, § 13; Laws 2011, LB329, § 10.

81-1621 Repealed. Laws 1983, LB 124, § 26.

81-1622 No local standard; contractor, architect, engineer; duties.

Prior to the construction, renovation, or addition to any existing building
after the dates specified in section 81-1614 the following requirements shall be
met where a county, city, or village has not adopted an ordinance, resolution,
code, or standard pursuant to section 81-1618:

(1) When no architect or engineer is retained, the prime contractor shall
build or cause to be built, to the best of his or her knowledge, according to the
Nebraska Energy Code; and

(2) When an architect or engineer is retained: (a) The architect or engineer
shall place his or her state registration seal on all construction drawings which
shall indicate that the design meets the Nebraska Energy Code and (b) the
prime contractor responsible for the actual construction shall build or cause to
be built in accordance with the construction documents prepared by the
architect or engineer.

Source: Laws 1980, LB 954, § 46; Laws 1983, LB 124, § 21; Laws 2004,
LB 888, § 14.

81-1623 Repealed. Laws 2009, LB 316, § 29.
81-1624 Repealed. Laws 1983, LB 124, § 26.

81-1625 Building; failure to comply with Nebraska Energy Code or equiva-
lent standard; liability.

If the Director of the State Energy Office or the local code authority finds,
within two years from the date a building is first occupied, that the building, at
the time of construction, did not comply with the Nebraska Energy Code or
equivalent code adopted by a county, city, or village in effect at such time, the
director or code authority may order the owner or prime contractor to take
those actions necessary to bring the building into compliance. This section does
not limit the right of the owner to bring civil action against the contractor,
architect, or engineer for the cost of bringing the building into compliance.

Source: Laws 1980, LB 954, § 49; Laws 1983, LB 124, § 23; Laws 2004,
LB 888, § 15.

81-1626 Lighting and thermal efficiency; violation; penalty.
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Failure to comply with sections 81-1608 to 81-1626 or ordering, instructing,
or directing another not to comply with sections 81-1608 to 81-1626 shall be a
Class IV misdemeanor.

Source: Laws 1980, LB 954, § 50.

(c) ENERGY AUDITS
81-1627 Repealed. Laws 1985, LB 27, § 1.
81-1628 Repealed. Laws 1985, LB 27, § 1.
81-1629 Repealed. Laws 1985, LB 27, § 1.
81-1630 Repealed. Laws 1985, LB 27, § 1.
81-1631 Repealed. Laws 1985, LB 27, § 1.

(d) SCHOOL DISTRICT ENERGY EFFICIENCY LOANS AND GRANTS
81-1632 Repealed. Laws 1998, LB 892, § 3.
81-1633 Repealed. Laws 1998, LB 892, § 3.
81-1634 Repealed. Laws 2012, LB 708, § 1.

(e) PETROLEUM OVERCHARGES

81-1635 Nebraska Energy Settlement Fund; established; source of funds;
investment.

There is hereby established in the state treasury a fund, to be known as the
Nebraska Energy Settlement Fund and referred to in sections 81-1635 to
81-1641 as the fund, to be administered by the State Energy Office as the
representative of the Governor. The fund shall consist of (1) money received by
the State of Nebraska after February 15, 1986, from awards or allocations to
the State of Nebraska on behalf of consumers of petroleum products as a result
of judgments or settlements for overcharges to consumers of petroleum prod-
ucts sold during the period of time in which federal price controls on such
products were in effect and (2) any investment interest earned on the fund. The
Department of Administrative Services may for accounting purposes create
subfunds of the fund to segregate awards or allocations received pursuant to
different orders or settlements. Any money in the fund available for investment
shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act. No
money shall be transferred or disbursed from the fund except pursuant to
sections 81-1635 to 81-1641.

Source: Laws 1987, LB 683, 8§ 1; Laws 1995, LB 7, § 131.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1636 Fund; plan for disbursement.

The Governor or the State Energy Office as representative of the Governor
shall develop a plan for the disbursement of the money credited to the fund for
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submission to the United States Department of Energy. The plan shall be in
accordance with the specifications and guidelines of the applicable federal
court order and any applicable federal law or regulations.

Source: Laws 1987, LB 683, § 2; Laws 1988, LB 764, § 2.

81-1637 Predisbursement plan; contents; hearing.

(1) The Governor shall submit electronically a predisbursement plan to the
Legislature if in session or the Executive Board of the Legislative Council if the
Legislature is not in session.

(2) The predisbursement plan shall generally outline the uses and beneficia-
ries of proposed disbursements from the fund, as well as the expected benefits
to the state as a whole.

(3) The predisbursement plan shall also include a policy statement which
shall indicate (a) a perception of the current and anticipated trends regarding
energy availability, costs, and needs in the state, (b) assumptions regarding the
impacts on energy needs of the state of current and anticipated state and
federal policies and market forces affecting energy use, and (c) generally, how
the types of projects to be selected will address those trends and assumptions.

(4) The Legislature may hold a public hearing within thirty days of receipt of
the predisbursement plan to solicit testimony on such plan. The Legislature
may, no later than fifteen days following such hearing, make recommendations
to the State Energy Office concerning the plan. No disbursement of or obli-
gation to disburse any money in the fund shall be made after July 9, 1988, until
forty-five days after the predisbursement plan referring to such disbursement
has been submitted to the Legislature or the Executive Board of the Legislative
Council, as the case may be.

Source: Laws 1987, LB 683, § 3; Laws 1988, LB 764, § 3; Laws 2012,
LB782, § 207.

81-1638 State Energy Office; duties; political subdivision; application for
disbursement.

(1) The State Energy Office shall, as the representative of and under the
direction of the Governor, be the administrative agency for the selection of
projects pursuant to section 81-1636, allocation of funds to the projects, and
monitoring of the uses of the funds so allocated.

(2) The State Energy Office shall contract with any and all grantees of funds
in and recipients of loans from the fund. The contracts shall include provisions
for reporting on and accounting for the use of the funds by the grantee or loan
recipient to the State Energy Office, and any contracts or agreements entered
into before appropriations are made by the Legislature shall recite that they are
subject to appropriations of the fund by the Legislature.

(3) Any political subdivision of this state may apply for, and shall be eligible
to receive, a disbursement for a project pursuant to section 81-1636, including
a disbursement of loan proceeds.

Source: Laws 1987, LB 683, § 4; Laws 1993, LB 479, § 4.

81-1639 Disbursement of funds; requirements.
No money shall be disbursed or expended from the fund unless:
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(1) The disbursement is pursuant to an appropriation by the Legislature;

(2) The provisions of section 81-1636 have been complied with in regard to
the project for which funds are being disbursed; and

(3) The use for which funds are being disbursed meets any applicable federal
law, regulation, or court order and has been approved by any and all state and
federal authorities as may be required to meet the applicable court order and
any applicable federal law or regulations.

Source: Laws 1987, LB 683, § 5; Laws 1988, LB 764, § 4.

81-1640 Fund; proposed uses; hearing.

The State Energy Office shall conduct a public hearing on the proposed uses
of the fund in the manner and to the extent required by specifications and
guidelines of the applicable federal court order and any applicable federal law
or regulations.

Source: Laws 1987, LB 683, § 6; Laws 1988, LB 764, § 5.

81-1641 Disbursement of funds; sections applicable.

Sections 81-1635 to 81-1641 shall apply to the disbursement of all funds
which are subject to sections 81-1635 to 81-1641 except for funds appropriated
by Legislative Bill 432, Ninetieth Legislature, First Session, 1987.

Sections 81-1636 and 81-1637 shall not apply to any funds which are the
subject of any written agreement or contract entered into by the State Energy
Office or the Governor prior to April 9, 1987, for the awarding of any funds
received by the state from United States v. Exxon Corporation.

Source: Laws 1987, LB 683, § 7; Laws 1988, LB 764, § 6.

(f) STATE GOVERNMENT RECYCLING MANAGEMENT ACT
81-1642 Transferred to section 81-1183.
81-1643 Transferred to section 81-1184.
81-1644 Transferred to section 81-1185.
81-1645 Transferred to section 81-1186.
81-1646 Transferred to section 81-1187.
81-1647 Transferred to section 81-1188.
81-1648 Transferred to section 81-1189.

ARTICLE 17
NEBRASKA CONSULTANTS' COMPETITIVE NEGOTIATION ACT

Cross References

Engineers and Architects Regulation Act, see section 81-3401.
Geologists Regulation Act, see section 81-3501.
Regulation of land surveyors, see sections 81-8,108 to 81-8,127.

Section
81-1701. Act; purpose; applicability.
81-1702. Act, how cited.
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Section

81-1703. Definitions; sections applicable.

81-1704. Professional services, defined.

81-1705. Agency, defined.

81-1706. Firm, defined.

81-1707. Compensation, defined.

81-1708. Agency official, defined.

81-1709. Project, defined.

81-1710. Continuing contract, defined.

81-1711. Department of Administrative Services; Department of Roads; project;
procedures.

81-1712. Project; professional services required; notice; qualifications and
performance data; statements; certification; procedures; Department of
Administrative Services; adopt.

81-1713. Project; professional services; qualifications; agency; evaluation; selection;
considerations.

81-1714. Sections, how construed.

81-1715. Professional services; agency; negotiate contract; procedure; failure to
contract; effect.

81-1716. Professional services; contract; contingent fees; prohibited; penalty.

81-1717. Agency contract for professional services; prohibited acts; penalty.

81-1718. Professional services; contract; improper action; penalty.

81-1719. Professional services; contract; agency official; conflict of interest; penalty.

81-1720. Professional services; selection process; notice; when not required.

81-1721. Existing contracts; validity; unaffected.

81-1701 Act; purpose; applicability.

The purpose of the Nebraska Consultants’ Competitive Negotiation Act is to
provide managerial control over competitive negotiations by the state for
acquisition of professional architectural, engineering, landscape architecture,
or land surveying services. The act does not apply to contracts under section
57-1503.

Source: Laws 1978, LB 715, § 1; Laws 2011, First Spec. Sess., LB4, § 6.

81-1702 Act, how cited.

Sections 81-1701 to 81-1721 shall be known and may be cited as the
Nebraska Consultants’” Competitive Negotiation Act.

Source: Laws 1978, LB 715, § 2.

81-1703 Definitions; sections applicable.

For purposes of sections 81-1701 to 81-1721, unless the context otherwise
requires, the definitions found in sections 81-1704 to 81-1710 shall be used.

Source: Laws 1978, LB 715, § 3.

81-1704 Professional services, defined.

Professional services shall mean those services within the scope of the
practice of architecture, professional engineering, landscape architecture, or
registered land surveying as defined by the laws of the state, or those performed
by any architect, professional engineer, landscape architect, or registered land
surveyor in connection with his professional employment practice.

Source: Laws 1978, LB 715, § 4.

81-1705 Agency, defined.
Reissue 2014 166



NEBRASKA CONSULTANTS’ COMPETITIVE NEGOTIATION ACT §81-1711

Agency shall mean each board, commission, bureau, council, department,
officer, division, the University of Nebraska, the Nebraska state colleges, or
other administrative office or unit of state government.

Source: Laws 1978, LB 715, § 5.

81-1706 Firm, defined.

Firm shall mean any individual, partnership, limited liability company,
corporation, association, or other legal entity permitted by law to practice
architecture, engineering, landscape architecture, or land surveying in the
state.

Source: Laws 1978, LB 715, § 6; Laws 1993, LB 121, § 543.

81-1707 Compensation, defined.

Compensation shall mean the total amount paid by the agency for profession-
al services.

Source: Laws 1978, LB 715, § 7.

81-1708 Agency official, defined.

Agency official shall mean any elected or appointed officeholder, employee,
consultant, person in the category of other personal service, or any other
person receiving compensation from a state agency.

Source: Laws 1978, LB 715, § 8.

81-1709 Project, defined.

Project shall mean that fixed capital outlay, study, or planning activity, except
renewal work as defined in section 81-173, described in the public notice of a
state agency.

Source: Laws 1978, LB 715, § 9.

81-1710 Continuing contract, defined.

Continuing contract shall mean a contract for professional services entered
into in accordance with the procedures of sections 81-1701 to 81-1721 between
an agency and a firm whereby the firm provides professional services to the
agency for work of a specified nature as outlined in the contract required by the
agency with no time limitation. Any such contract shall provide a termination
clause.

Source: Laws 1978, LB 715, § 10.

81-1711 Department of Administrative Services; Department of Roads; pro-
ject; procedures.

The Department of Administrative Services shall, with the advice of each
agency, prescribe by administrative rules procedures for the determination of a
project under its jurisdiction. The Department of Roads shall prescribe such
procedures for highway construction projects. Such procedures may include:

(1) Determination of a project which constitutes a grouping of minor con-
struction, rehabilitation, or renovation activities; and
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(2) Determination of a project which constitutes a grouping of substantially
similar construction, rehabilitation, or renovation activities.

Source: Laws 1978, LB 715, § 11.

81-1712 Project; professional services required; notice; qualifications and
performance data; statements; certification; procedures; Department of Admin-
istrative Services; adopt.

(1) Public notice shall be given by each agency, in a uniform and consistent
manner, when professional services are required to be contracted for a project
whose basic construction cost is estimated by the agency to be more than four
hundred thousand dollars and for professional services when the estimated fee
for such professional services exceeds forty thousand dollars, except in cases of
public emergencies so certified by the agency head. The Department of Admin-
istrative Services shall adjust the dollar amounts in this section every four years
beginning January 1, 2002, to account for inflationary and market changes. The
adjustments shall be based on percentage changes in a construction cost index
and any other published index relevant to operations and utilities costs, as
selected by the department. The public notice shall include a general descrip-
tion of the project and shall indicate how interested firms can apply for
consideration for such contract.

(2) Each agency shall encourage firms engaged in the lawful practice of their
profession who desire to provide professional services to the agency to submit
annually a statement of qualifications and performance data. The agency may
request a firm to update the file statement before the anniversary date to reflect
changed conditions of the firm.

(3) Any firm desiring to provide professional services to an agency must first
be certified by the agency as qualified pursuant to law and the regulations of
the agency. The agency shall make a finding that the firm to be employed is
fully qualified to render the required service. Factors to be considered in
making this finding shall include capabilities to perform, adequacy of person-
nel, past record and performance, and experience.

(4) The Department of Administrative Services shall, with the advice of each
agency, adopt administrative procedures for the evaluation of professional
services, including capabilities to perform, adequacy of personnel, past record
and performance, experience, and such other factors as may be determined by
the agency to be applicable to its particular requirements.

(5) The public shall not be excluded from the meetings or proceedings under
this section in accordance with the Open Meetings Act.

Source: Laws 1978, LB 715, § 12; Laws 1998, LB 1129, § 25; Laws 2004,
LB 821, § 33.

Cross References

Open Meetings Act, see section 84-1407.

81-1713 Project; professional services; qualifications; agency; evaluation;
selection; considerations.

(1) For each proposed project, the agency or a committee designated by the
agency shall evaluate current statements of qualifications and performance data
of firms as are on file with the agency, together with those that may be
submitted by firms regarding the proposed project, and shall conduct discus-
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sions with, and may require public presentations by no less than three firms,
regarding their qualifications, approach to the project, and ability to furnish the
required service.

(2) Any committee designated by the agency shall have among its member-
ship at least one person whose profession represents that particular field of
endeavor being considered.

(3) The agency or committee designated by the agency shall select, in order of
preference, no less than three firms deemed to be most highly qualified to
perform the required services after considering such factors as the ability of
professional personnel, past performance, willingness to meet time and budget
requirements, location, recent, current and projected workloads of the firms,
and the volume of work previously awarded to the firm by the agency, with the
object of effecting an equitable distribution of contracts among qualified firms,
as long as such distribution does not violate the principle of selection of the
most highly qualified firms.

(4) This section shall not apply to professional service contracts for (a) a
project whose basic construction cost is estimated by the agency to be four
hundred thousand dollars or less or (b) a planning or study activity when the
estimated fee for professional services is forty thousand dollars or less. The
Department of Administrative Services shall adjust the dollar amounts in this
section every four years beginning January 1, 2002, to account for inflationary
and market changes. The adjustments shall be based on percentage changes in
a construction cost index and any other published index relevant to operations
and utilities costs, as selected by the department.

Source: Laws 1978, LB 715, § 13; Laws 1998, LB 1129, § 26.

81-1714 Sections, how construed.

Nothing in sections 81-1701 to 81-1721 shall be construed to prohibit
continuing contracts between firm and agency.

Source: Laws 1978, LB 715, § 14.

81-1715 Professional services; agency; negotiate contract; procedure; failure
to contract; effect.

(1) The agency or the committee designated by the agency shall negotiate a
contract with the most qualified firm for professional services at compensation
which the agency determines is fair and reasonable. In making such determina-
tion, the agency or committee designated by the agency shall conduct a detailed
analysis of the cost of the professional services required in addition to consider-
ing their scope and complexity. For all lump-sum or cost-plus-a-fixed-fee
professional service contracts, the agency or committee designated by the
agency shall require the firm receiving the award to execute a certificate stating
that wage rates and other factual unit costs supporting the compensation are
accurate, complete, and current at the time of contracting. Any professional
service contract under which such a certificate is required shall contain a
provision that the original contract price and any additions thereto shall be
adjusted to exclude any significant sums by which the agency or committee
designated by the agency determines the contract price had been increased due
to inaccurate, incomplete, or noncurrent wage rates and other factual unit
costs. All such contract adjustments shall be made within one year following
the end of the contract.
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(2) Should the agency or committee designated by the agency be unable to
negotiate a satisfactory contract with the firm considered to be the most
qualified at a price the agency or committee designated by the agency deter-
mines to be fair and reasonable, negotiations with that firm shall be formally
terminated. The agency or committee designated by the agency shall then
undertake negotiations with the second most qualified firm. Failing to reach an
agreement with the second most qualified firm, the agency or committee
designated by the agency shall terminate negotiations with such firm. The
agency or committee designated by the agency shall then undertake negotia-
tions with the third most qualified firm.

(3) Should the agency or committee designated by the agency be unable to
negotiate a satisfactory contract with any of the selected firms, the agency or
committee designated by the agency shall either select additional firms in order
of their competence and qualification and continue negotiations in accordance
with this section until an agreement is reached or review the agreement under
negotiation to determine the possible cause for failure to achieve a negotiated
agreement.

Source: Laws 1978, LB 715, § 15.

81-1716 Professional services; contract; contingent fees; prohibited; penalty.

(1) Each contract for professional services entered into by the agency shall
contain a prohibition against contingent fees as follows: The architect, or
registered land surveyor, professional engineer, or landscape architect, as
applicable, warrants that he has not employed or retained any company or
person, other than a bona fide employee working solely for him, to solicit or
secure this agreement and that he has not paid or agreed to pay any person,
company, corporation, individual, or firm, other than a bona fide employee
working solely for him, any fee, commission, percentage, gift, or any other
consideration contingent upon or resulting from the award or the making of
this agreement.

(2) Upon violation of this section, the agency shall have the right to terminate
the agreement without liability and, at its discretion, to deduct from the
contract price, or otherwise recover, the full amount of such fee, commission,
percentage, or consideration.

Source: Laws 1978, LB 715, § 16.

81-1717 Agency contract for professional services; prohibited acts; penalty.

Any firm, other than a bona fide employee working solely for an architect,
professional engineer, registered land surveyor, or landscape architect, who
offers, agrees, or contracts to solicit or secure agency contracts for professional
services for any other company or firm for or who is paid any fee, commission,
percentage, gift, or any other consideration contingent upon, or resulting from,
the award or the making of a contract for professional services shall, upon
conviction, be guilty of a Class I misdemeanor.

Source: Laws 1978, LB 715, § 17.

81-1718 Professional services; contract; improper action; penalty.

Any architect, professional engineer, registered land surveyor, or landscape
architect, or any group, company, or firm who shall offer to pay, or pay, any
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fee, commission, percentage, gift, or other consideration contingent upon, or
resulting from, the award or making of any agency contract for professional
services shall, upon conviction, be guilty of a Class I misdemeanor.

Source: Laws 1978, LB 715, § 18.

81-1719 Professional services; contract; agency official; conflict of interest;
penalty.

Any agency official who offers to solicit or secure, or solicits or secures, a
contract for professional services and to be paid, or is paid, any fee, commis-
sion, percentage, gift, or any other consideration contingent upon the award or
making of such a contract for professional services between the agency and any
company or firm shall, upon conviction, be guilty of a Class I misdemeanor.

Source: Laws 1978, LB 715, § 19.

81-1720 Professional services; selection process; notice; when not required.

Notwithstanding any other provision of sections 81-1701 to 81-1721, there
shall be no public notice requirement or utilization of the selection process as
provided in sections 81-1701 to 81-1721 for projects in which the agency is able
to reuse existing drawings, specifications, and other documents from a prion
project.

Source: Laws 1978, LB 715, § 20.

81-1721 Existing contracts; validity; unaffected.

Nothing in sections 81-1701 to 81-1721 shall affect the validity of any
contracts in existence on July 22, 1978.

Source: Laws 1978, LB 715, § 21.

ARTICLE 18
CRIME VICTIMS AND WITNESSES

Cross References

Constitutional provisions:

Crime victims rights enumerated, see Article I, section 28, Constitution of Nebraska.
Children, promoting, facilitating, and preserving testimony, see sections 29-1925 and 29-1926.
Restitution, procedures, effect, see sections 29-2280 to 29-2289.

(a) CRIME VICTIM’'S REPARATIONS

Section

81-1801. Terms, defined.

81-1801.01. Legislative intent.

81-1801.02. Community Trust; authorized; powers and duties; board of directors;
create separate funds; distribution committee.

81-1802. Crime Victim’s Reparations Committee; created; members.

81-1803. Committee; members; appointment; terms.

81-1804. Committee; members; vacancy.

81-1805. Committee; members; expenses.

81-1806. Committee; hearing officers; appointment.

81-1807. Victim; compensation; application.

81-1808. Victim; compensation; submit medical reports; hearing officer; order.
81-1809. Application; hearing officer; decision; hearing; procedure; review.
81-1810. Committee or hearing officer; proceedings; powers; applicants; rights.
81-1811. Offense; proof of conviction; how treated.

81-1812. Hearing officer or committee; order; determine and allow attorney’s fees.
81-1813. Committee; adopt rules and regulations; forms and materials; provide.
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Section

81-1814.
81-1815.
81-1816.

81-1817.
81-1818.
81-1819.
81-1820.

81-1821.
81-1822.
81-1823.
81-1824.
81-1825.
81-1826.

81-1827.
81-1828.
81-1829.
81-1830.
81-1831.
81-1832.
81-1833.
81-1834.
81-1835.
81-1836.
81-1837.
81-1838.
81-1839.
81-1840.

81-1840.01.

81-1841.
81-1842.

81-1843.
81-1844.

81-1844.01.

81-1845.

81-1846.
81-1847.
81-1848.

81-1848.01.
81-1848.02.
81-1848.03.

81-1849.
81-1850.

81-1851.

STATE ADMINISTRATIVE DEPARTMENTS

Compensation; committee; formulate standards for uniform application.

Compensation; to whom paid.

Committee or hearing officer; order; considerations; suspend proceedings;
when.

Compensation awarded; collateral compensation; how treated.

Personal injury or death; situations for which compensation is permitted.

Payment of compensation; order; losses covered.

Hearing officer; emergency award of compensation; when; conditions;
review.

Application; statute of limitations.

Compensation; situations when not awarded.

Award; limitations; how paid.

Excluded incidents.

Committee; subrogation rights.

Department of Correctional Services; confined persons; provide for
employment.

Business enterprise; employment of persons committed to the department.

Repealed. Laws 1980, LB 319, § 12.

Department of Correctional Services; establish and maintain farms.

False claim; penalty.

Right of action; abate; exception.

Appeal; procedure.

Committee; report; powers and duties.

Repealed. Laws 2013, LB 99, § 9.

Victim’s Compensation Fund; created; use; investment.

Person convicted of crime; payments received; deposited in fund.

Money in Victim’s Compensation Fund; returned; when.

Five-year period; when commenced.

Committee; payments for legal representation; when.

Action to defeat purpose of sections; null and void.

State or political subdivision; failure to act; effect.

Act, how cited.

Sexual assault victim; records; confidential.

(b) CRIME VICTIMS AND WITNESSES ASSISTANCE

Legislative findings.

Crime Victim and Witness Assistance Fund; created; administration; use.

Pamphlet on rights and procedures; distribution.

Victim and witness assistance center; selection and establishment;
Nebraska Commission on Law Enforcement and Criminal Justice;
duties; funding.

Victim and witness assistance centers; purposes.

Victim and witness assistance centers; services provided.

Victims and witnesses of crimes; rights; enumerated.

Appeal; notification required.

Escape; notification required.

Victim’s rights; waiver.

Victim; duty.

County attorney; Board of Parole; Department of Correctional Services;
county corrections agency; Department of Health and Human Services;
duties; notification of victim.

Legislative intent.

(a) CRIME VICTIM’S REPARATIONS

81-1801 Terms, defined.
For purposes of the Nebraska Crime Victim’'s Reparations Act, unless the
context otherwise requires:

(1) Commission shall mean the Nebraska Commission on Law Enforcement
and Criminal Justice;
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(2) Committee shall mean the Crime Victim's Reparations Committee;

(3) Dependent shall mean a relative of a deceased victim who was dependent
upon the victim’s income at the time of death, including a child of a victim born
after a victim's death;

(4) Executive director shall mean the executive director of the commission;
(5) Personal injury shall mean actual bodily harm;
(6) Relative shall mean spouse, parent, grandparent, stepparent, natural born

child, stepchild, adopted child, grandchild, brother, sister, half brother, half

sister, or spouse’s parent; and

(7) Victim shall mean a person who is injured or killed as a result of conduct
specified in section 81-1818.

Source: Laws 1978, LB 910, § 1; Laws 1981, LB 328, § 4; Laws 1986, LB
540, § 2; Laws 1991, LB 186, § 1; Laws 2009, LB598, § 2; Laws
2011, LB390, § 21.

81-1801.01 Legislative intent.

It is the intent of the Legislature that the Nebraska Crime Victim’s Repara-
tions Act be construed as enabling the rights set forth in Article I, section 28, of
the Constitution of Nebraska.

Source: Laws 2004, LB 270, § 5.

81-1801.02 Community Trust; authorized; powers and duties; board of]
directors; create separate funds; distribution committee.

(1) A nonprofit organization, to be known as the Community Trust, may be
created. After a tragedy, the Community Trust shall accept contributions from
the public, manage such funds, and make distributions to help individuals,
families, and communities in Nebraska that have suffered from a tragedy of
violence or natural disaster. The committee shall oversee the Community Trust.
The committee shall require at least annual reports from the Community Trust.

(2) The Community Trust shall be a qualified organization under section
501(c)(3) of the Internal Revenue Code thereby enabling contributions to the
Community Trust to be tax deductible for the donor if the donor itemizes
deductions for income tax purposes and distributions to be tax-free to the extent
allowed under applicable sections of the Internal Revenue Code.

(3) The Community Trust shall be governed by a board of directors. A
director may be represented by the Attorney General in the same manner as a
state officer or employee under sections 81-8,239.05 and 81-8,239.06 in any
civil action that arises as a result of any alleged act or omission occurring in the
course and scope of the director’s duties. A director shall also be indemnified
for liability in the same manner as a state officer or employee under section
81-8,239.05.

(4) The Community Trust shall create a separate fund for each tragedy and
shall begin accepting contributions immediately after a tragedy. The Communi-
ty Trust shall report the distributions made for each tragedy to the committee,
and the Community Trust shall acknowledge all contributions as soon as
reasonably possible after receipt.

(5) The Community Trust may use up to ten percent of the contributions
received for administrative costs of the Community Trust.
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(6) The board of directors of the Community Trust shall establish procedures
for receiving contributions and making distributions from the Community
Trust. The board of directors shall establish a distribution committee for the
tragedy within one week after the tragedy, establish eligible recipient criteria
and eligible uses of the fund, and complete all distributions as soon as
reasonably possible after the tragedy.

(7) In the event that the Community Trust receives contributions for a tragedy
and the volume and size of claims, along with the amount of contributions,
make it impractical for the Community Trust to follow its normal procedures
for the distribution of the funds, the board of directors, at its sole discretion,
may elect to forward such funds, in their entirety, to another nonprofit
organization that is also serving individuals who are affected by the tragedy. In
such case, the Community Trust shall designate such contributions to be for the
specific individuals who are affected by the tragedy.

Source: Laws 2009, LB598, § 1; Laws 2011, LB390, § 22.

81-1802 Crime Victim’s Reparations Committee; created; members.

A Crime Victim’s Reparations Committee is hereby created. The committee
shall consist of five members of the commission and two public members to be
appointed by the Governor subject to approval by the Legislature. One public
member shall represent charitable organizations, and one public member shall
represent businesses. The members of the committee shall select a chairperson
who is a member of the commission.

Source: Laws 1978, LB 910, § 2; Laws 1981, LB 328, § 5; Laws 1986, LB
540, § 3; Laws 2009, LB598, § 3.

81-1803 Committee; members; appointment; terms.

Members of the committee shall serve for terms of four years, except that of
the public members first appointed one shall be appointed for a term of two
years and one for a term of four years.

Source: Laws 1978, LB 910, § 3; Laws 1986, LB 540, § 4; Laws 2009,
LB598, § 4.

81-1804 Committee; members; vacancy.

When a vacancy occurs on the committee, appointment to fill the vacancy
shall be made for the balance of the term. As the terms of the initial appointees
to the committee expire, succeeding appointees shall be appointed to four-year
terms. Members whose terms have expired shall continue to serve until their
successors have been appointed.

Source: Laws 1978, LB 910, § 4; Laws 1986, LB 540, § 5.

81-1805 Committee; members; expenses.

Members of the committee shall receive no reimbursement for the perform-
ance of their duties as members of the committee, except that such members
shall receive reimbursement for actual and necessary expenses as provided in
sections 81-1174 to 81-1177.

Source: Laws 1978, LB 910, § 5; Laws 1981, LB 204, § 199; Laws 1986,
LB 540, § 6; Laws 2009, LB598, § 5.
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81-1806 Committee; hearing officers; appointment.

The executive director may serve as a hearing officer pursuant to this section
and in addition the committee, with the approval of the commission, shall
appoint one or more additional hearing officers, who shall be licensed to
practice law in the state, to conduct hearings, take testimony in proceedings
under the Nebraska Crime Victim’s Reparations Act, and make determinations
of any matter subject to such act.

Source: Laws 1978, LB 910, § 6; Laws 1981, LB 328, § 6; Laws 1986, LB
540, § 7; Laws 1991, LB 186, § 2.

81-1807 Victim; compensation; application.

Any person who may be eligible for compensation under the Nebraska Crime
Victim’s Reparations Act may make application to the committee on forms
provided by the committee. If the person entitled to make application is a
minor or mentally incompetent, the application may be made on his or hen
behalf by his or her parent, guardian, or any other individual authorized to
administer his or her estate. Residents and nonresidents of Nebraska who are
victims of crimes committed in Nebraska shall be treated similarly in determin-
ing compensation awards under the act. A resident of Nebraska who is the
victim of a crime committed in another state shall be eligible for compensation
if (1) the crime would be compensable had it occurred in Nebraska and (2) the
crime occurred in a state which does not have a crime victim compensation
program for which the person is eligible.

Source: Laws 1978, LB 910, § 7; Laws 1986, LB 540, § 8; Laws 1990, LB
87, § 4.

81-1808 Victim; compensation; submit medical reports; hearing officer;
order.

In order to be eligible for compensation the applicant shall, prior to any
hearing on an application, submit available reports from any physician or
surgeon who has treated or examined the victim in relation to the injury for
which compensation is claimed at the time of or subsequent to the victim'’s
injury or death. If, in the opinion of the hearing officer or the committee,
reports on the previous medical history of the victim, a report on the examina-
tion of the injured victim, or a report on the cause of death of the victim by an
impartial medical expert would be of material aid to its determination, the
hearing officer or the committee shall order the reports and examination.

Source: Laws 1978, LB 910, § 8; Laws 1986, LB 540, § 9.

81-1809 Application; hearing officer; decision; hearing; procedure; review.

(1) A hearing officer shall consider and rule upon any application made
under the Nebraska Crime Victim’s Reparations Act within one hundred eighty
days after receipt of all required information related to the crime.

(2) If the hearing officer denies an award of compensation or awards an
amount less than or equal to the amount requested by the applicant, the
hearing officer shall furnish the applicant with a written statement of the
reason for the ruling. The applicant may request a hearing on his or her
application within thirty days after receipt of the statement. If the applicant
requests a hearing, the hearing officer shall furnish the committee with his or
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her findings of fact and conclusions of law together with the reasons for the
findings and conclusions. The committee shall specify a time and place for a
hearing and shall give written notice to the applicant. The hearing shall be held
within one hundred twenty days after receipt of the request for a hearing. If no
request for a hearing is made within the specified time, the decision of the
hearing officer shall be final.

(3) If the hearing officer awards an amount to the applicant greater than the
amount requested by the applicant, the hearing officer shall furnish the com-
mittee with his or her findings of fact and conclusions of law together with the
reasons for granting the applicant more than he or she requested. The commit-
tee shall review the decision of the hearing officer taking into consideration the
availability of funds appropriated for the purposes of the act and other stan-
dards formulated pursuant to section 81-1814. The committee may approve the
same amount awarded by the hearing officer, may increase or decrease the
amount, or may deny an award of compensation.

Source: Laws 1978, LB 910, § 9; Laws 1986, LB 540, § 10; Laws 1990,
LB 87, § 5.

81-1810 Committee or hearing officer; proceedings; powers; applicants;
rights.

(1) The committee or a hearing officer may hold hearings, sit and act at the
times and places and take the testimony that the committee or the hearing
officer considers advisable, and administer oaths or affirmations to witnesses.
The hearing officer or the committee shall have full powers by subpoena to
compel the appearance of witnesses and the production of any relevant evi-
dence, but no subpoena shall be issued unless signed by a member of the
committee. Application to a court for aid in enforcing the subpoena may be
made in the name of the committee by any committee member.

(2) The applicant and any other person having a substantial interest in the
proceeding may appear and be heard, produce evidence, and cross-examine
witnesses in person or by an attorney. The committee or a hearing officer may
hear other persons who in its or his or her judgment may have relevant
evidence to submit.

(3) The committee or a hearing officer shall have access to criminal history
record information, as defined in section 29-3506, and investigative information
of the law enforcement agency which handled the offense which is the basis for
the victim’s application for compensation.

Source: Laws 1978, LB 910, § 10; Laws 1980, LB 319, § 1; Laws 1986,
LB 540, § 11.

81-1811 Offense; proof of conviction; how treated.

If a person has been convicted of an offense on which a claim under the
Nebraska Crime Victim’s Reparations Act is based, proof of that conviction
shall be taken as conclusive evidence that the offense occurred and that such
person committed the offense, unless an appeal or a proceeding with regard to
it is pending.

Source: Laws 1978, LB 910, § 11; Laws 1986, LB 540, § 12.
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81-1812 Hearing officer or committee; order; determine and allow attorney’s
fees.

The hearing officer or the committee may, as part of an order entered under
the Nebraska Crime Victim’s Reparations Act, determine and allow reasonable
attorney’s fees not to exceed five percent of any compensation awarded. If the
decision of a hearing officer or the committee is appealed, the court shall
determine reasonable attorney’s fees.

Source: Laws 1978, LB 910, § 12; Laws 1986, LB 540, § 13.

81-1813 Committee; adopt rules and regulations; forms and materials; pro-
vide.

The committee may, subject to the approval of the commission, adopt and
promulgate rules and regulations prescribing the procedures to be followed in
the filing of applications and proceedings under the Nebraska Crime Victim’s
Reparations Act and any other matters the committee considers appropriate,
including special circumstances, such as when expenses of job retraining or
similar employment-related rehabilitative services are involved, under which an
award from the Victim’s Compensation Fund may exceed ten thousand dollars.
The committee shall make available all forms and educational materials neces-
sary to promote the existence of the programs to persons throughout the state.

Source: Laws 1978, LB 910, § 13; Laws 1981, LB 328, § 7; Laws 1986,
LB 540, § 14; Laws 2009, LB598, § 6.

81-1814 Compensation; committee; formulate standards for uniform applica-
tion.

For the purpose of determining the amount of compensation payable under
the Nebraska Crime Victim’'s Reparations Act, the committee shall formulate
standards for uniform application of the act and take into consideration rates
and amounts of compensation payable for injuries and death under other laws
of this state and of the United States and the availability of funds appropriated
for the purposes of the act. Victims of crimes subject to federal jurisdiction
shall be awarded compensation on the same basis as victims of all other
compensable crimes.

Source: Laws 1978, LB 910, § 14; Laws 1986, LB 540, § 15.

Discretion of board to eliminate an award to dependent ed must be supported by record. Lambert v. Nebraska Cr. Vict.
children of victim regarding the availability of funds appropriat- Rep. Bd., 214 Neb. 817, 336 N.W.2d 320 (1983).

81-1815 Compensation; to whom paid.

In a case in which a person is injured or killed as a result of conduct
specified in the Nebraska Crime Victim’s Reparations Act, or by any act of any
other person which is within the description of offenses listed in such act, the
committee or a hearing officer may order the payment of compensation:

(1) To or for the benefit of the injured person;

(2) In the case of personal injury or death of the victim, to a person
responsible for the maintenance of the victim who has suffered pecuniary loss
or incurred expenses as a result of the injury; or

(3) In the case of death of the victim, to or for the benefit of any one or more
of the dependents of the victim.

Source: Laws 1978, LB 910, § 15; Laws 1986, LB 540, § 16.
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Children who were supported by their mother were entitled to mother for the remainder of minority, up to the statutory limit.
recover under Crime Victim’s Reparations Act for pecuniary Lambert v. Nebraska Cr. Vict. Rep. Bd., 214 Neb. 817, 336
losses incurred due to crime, including financial support of their N.W.2d 320 (1983).

81-1816 Committee or hearing officer; order; considerations; suspend pro-
ceedings; when.

(1) In determining whether to make an order under the Nebraska Crime
Victim’s Reparations Act, the committee or hearing officer shall consider all
circumstances determined to be relevant, including, but not limited to, provoca-
tion, consent, or any other behavior of the victim which directly or indirectly
contributed to his or her injury or death.

(2) An order may be made under the Nebraska Crime Victim's Reparations
Act whether or not any person is prosecuted for or convicted of an offense
arising out of the act which caused the injury or death involved in the
application. Upon application made by an appropriate prosecuting authority,
the committee may suspend proceedings under the Nebraska Crime Victim's
Reparations Act for such period as it considers appropriate on the ground that
a prosecution for an offense arising out of the act which caused the injury or
death involved in the application has been commenced or is imminent.

Source: Laws 1978, LB 910, § 16; Laws 1986, LB 540, § 17; Laws 1990,

LB 87, § 6.
Social Security payment to aid dependent children who lost Lambert v. Nebraska Cr. Vict. Rep. Bd., 214 Neb. 817, 336
support of their mother not treated as form of collateral com- N.W.2d 320 (1983).

pensation when the board considers all relevant circumstances.

81-1817 Compensation awarded; collateral compensation; how treated.

(1) The committee or a hearing officer may award compensation for losses
and expenses allowable under the Nebraska Crime Victim'’s Reparations Act for
which the applicant is not compensated by the offender or a person on behalf of
the offender, by the United States, by a state or any of its subdivisions or
agencies, or by a private source of emergency awards under section 81-1820,
for injury or death compensable under such act. Life insurance proceeds and
social security payments shall not be treated as forms of such collateral
compensation.

(2) If compensation is awarded under the act and the person receiving it also
receives a collateral sum under the act which has not been deducted from it, he
or she shall refund to the committee either the amount of the collateral sum or
the amount of compensation paid to him or her under the act, whichever is
less.

Source: Laws 1978, LB 910, § 17; Laws 1986, LB 540, § 18.

Social Security payment to aid dependent children who lost Lambert v. Nebraska Cr. Vict. Rep. Bd., 214 Neb. 817, 336
support of their mother not treated as form of collateral com- N.W.2d 320 (1983).
pensation when the board considers all relevant circumstances.

81-1818 Personal injury or death; situations for which compensation is
permitted.

The committee or hearing officer may order the payment of compensation
from the Victim’s Compensation Fund for personal injury or death which
resulted from:

(1) An attempt on the part of the applicant to prevent the commission of
crime, to apprehend a suspected criminal, to aid or attempt to aid a police
officer in the performance of his or her duties, or to aid a victim of a crime; or
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(2) The commission or attempt on the part of one other than the applicant of
an unlawful criminal act committed or attempted in the State of Nebraska.

Source: Laws 1978, LB 910, § 18; Laws 1986, LB 540, § 19; Laws 2009,
LB598, § 7; Laws 2011, LB390, § 23.

81-1819 Payment of compensation; order; losses covered.

The committee or hearing officer may order the payment of compensation to
victims of crime and survivors of victims of crime for:

(1) Expenses actually and reasonably incurred as a result of the personal
injury or death of the victim, including expenses for mental health counseling
and care;

(2) Loss of wages and future earning capacity as a result of total or partial
incapacity of the victim and reasonable expenses of job retraining or similar
employment-oriented rehabilitative services for the victim;

(3) Pecuniary loss to the dependents of the deceased victim;

(4) Funeral and burial expenses actually and reasonably incurred as a result
of the death of the victim; and

(5) Any other loss resulting from the personal injury or death of the victim
which the committee determines to be reasonable.

Source: Laws 1978, LB 910, § 19; Laws 1986, LB 540, § 20.

Children of murdered woman were not entitled to recover for rations Act. Lambert v. Nebraska Cr. Vict. Rep. Bd., 214 Neb.
loss of mother’s love and affection under Crime Victim’s Repa- 817, 336 N.W.2d 320 (1983).

81-1820 Hearing officer; emergency award of compensation; when; condi-
tions; review.

(1) Prior to the hearing officer taking action on an application for compensa-
tion from the Victim’s Compensation Fund, the applicant may request that a
hearing officer make an emergency award of compensation to the applicant. If
it appears to the hearing officer that the claim is one for which compensation is
probable and undue hardship will result to the applicant if immediate payment
is not made, the hearing officer may make an emergency award of compensa-
tion to the applicant pending a final decision in the case, except that:

(a) The amount of the emergency compensation shall not exceed five hundred
dollars;

(b) The amount of the emergency compensation shall be deducted from the
final compensation made to the applicant; and

(c) The excess amount of the emergency compensation over the final amount
shall be repaid by the applicant to the committee.

(2) If the hearing officer refuses to make an emergency award of compensa-
tion to the applicant, the applicant may request an emergency hearing before
the committee which may be conducted by means of teleconference. The
committee shall forthwith specify a time and place for an emergency hearing
and shall give written notice to the applicant. If it appears to the committee
that the claim is one for which compensation is probable and undue hardship
will result to the applicant if immediate payment is not made, the committee
may make an emergency award of compensation to the applicant pending a
final decision in the case, subject to the conditions and limitations stated in
subsection (1) of this section.

Source: Laws 1978, LB 910, § 20; Laws 1986, LB 540, § 21; Laws 2009,
LB598, § 8.
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81-1821 Application; statute of limitations.

No order for the payment of compensation shall be entered under the
Nebraska Crime Victim’s Reparations Act unless the application has been
submitted to the committee within two years after the date of the personal
injury or death and the personal injury or death was the result of an incident or
offense which had been reported to the police within three days of its occur-
rence or, if the incident or offense could not reasonably have been reported
within that period, within three days of the time when a report could reason-
ably have been made.

Source: Laws 1978, LB 910, § 21; Laws 1986, LB 540, § 22.

81-1822 Compensation; situations when not awarded.
No compensation shall be awarded from the Victim’s Compensation Fund:

(1) If the victim aided or abetted the offender in the commission of the
unlawful act;

(2) If the offender will receive economic benefit or unjust enrichment from
the compensation;

(3) If the victim violated a criminal law of the state, which violation caused or
contributed to his or her injuries or death; or

(4) If the victim is injured as a result of the operation of a motor vehicle,
boat, or airplane (a) unless the vehicle was used in a deliberate attempt to
injure or kill the victim, (b) unless the operator is charged with a violation of
section 60-6,196 or 60-6,197 or a city or village ordinance enacted in conform-
ance with either of such sections, or (c) unless any chemical test of the
operator’s breath or blood indicates an alcohol concentration equal to or in
excess of the limits prescribed in section 60-6,196.

Nothing in this section shall limit payments to a victim by an offender which
are made as full or partial restitution of the victim’s actual pecuniary loss.

Source: Laws 1978, LB 910, § 22; Laws 1982, LB 942, § 7; Laws 1986,
LB 540, § 23; Laws 1990, LB 87, 8§ 7; Laws 1993, LB 370, § 489;
Laws 2001, LB 773, § 18; Laws 2009, LB598, § 9; Laws 2011,
LB390, § 24; Laws 2013, LB99, § 6.

81-1823 Award; limitations; how paid.

Except as provided in section 81-1813, no compensation shall be awarded
under the Nebraska Crime Victim’s Reparations Act from the Victim’'s Compen-
sation Fund in an amount in excess of ten thousand dollars for each applicant
per incident unless expenses for job retraining or similar employment-related
rehabilitative services for the victim are deemed necessary. In such case,
amounts in excess of ten thousand dollars shall be used only for such purposes.
Each award shall be paid in installments unless the hearing officer or commit-
tee decides otherwise.

Source: Laws 1978, LB 910, § 23; Laws 1986, LB 540, § 24; Laws 2009,
LB598, § 10.
Children who have lost the financial support of their mother  total more than $10,000. Lambert v. Nebraska Cr. Vict. Rep.

for at least the remainder of their minority are limited to single Bd., 214 Neb. 817, 336 N.W.2d 320 (1983).
award of $10,000 each by act, even though lost support would

81-1824 Excluded incidents.
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No order for payment of compensation under the Nebraska Crime Victim's
Reparations Act shall be made for injuries or death resulting from incidents or
offenses occurring prior to January 1, 1979, or outside the state.

Source: Laws 1978, LB 910, § 24; Laws 1986, LB 540, § 25.

81-1825 Committee; subrogation rights.

When an order for the payment of compensation for personal injury or death
is made from the Victim’s Compensation Fund, the committee shall be subro-
gated to the cause of action of the applicant against the person responsible for
the injury or death and shall be entitled to bring an action against such person
for the amount of the damages sustained by the applicant. If an amount greater
than that paid under the order is recovered and collected in the action, the
committee shall pay the balance to the applicant.

Source: Laws 1978, LB 910, § 25; Laws 1986, LB 540, § 26; Laws 2009,
LB598, § 11.

81-1826 Department of Correctional Services; confined persons; provide for
employment.

The Department of Correctional Services shall, as far as possible, provide for
the employment, eight hours per day, of confined persons by private businesses.
The employment may be provided under section 81-1827, 83-183, or 83-184.

Source: Laws 1978, LB 910, § 26; Laws 1980, LB 319, § 3; Laws 1994,
LB 988, § 29.

81-1827 Business enterprise; employment of persons committed to the de-
partment.

(1) The Director of Correctional Services may enter into such contracts as
may be necessary to fully implement the Nebraska Crime Victim'’s Reparations
Act. Such contractual arrangements may include, but not be limited to, rental
or lease agreements for such buildings or portions thereof on the grounds of
any Department of Correctional Services facilities, together with the real estate
needed for reasonable access to and egress from the leased buildings, with a
private corporation for the purpose of establishing and operating a factory for
the manufacture and processing of goods, wares, or merchandise or any other
business or commercial enterprise deemed by the director to be consistent with
the proper training and rehabilitation of persons committed to the department.

(2) Nothing in this section shall operate to limit the director’s authority to
enter into contractual arrangements as may be provided elsewhere in law.

(3) Any corporation operating a factory or other business or commercial
enterprise under this section may employ offenders committed to the Depart-
ment of Correctional Services and persons conditionally released subject to the
provisions of section 83-184.

Source: Laws 1978, LB 910, § 27; Laws 1980, LB 319, § 4; Laws 1986,
LB 540, § 27.

81-1828 Repealed. Laws 1980, LB 319, § 12.

81-1829 Department of Correctional Services; establish and maintain farms.
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The Department of Correctional Services may establish and maintain farms
to provide food for the institutions under the jurisdiction of the department and
also to provide opportunity for all inmates to work eight hours per day.

Source: Laws 1978, LB 910, § 29; Laws 1980, LB 319, § 5.

81-1830 False claim; penalty.

Any person who knowingly makes a false claim under the Nebraska Crime
Victim’s Reparations Act shall be guilty of a Class I misdemeanor and shall
forfeit any benefit received and shall repay the state for any payment of
compensation made under the act.

Source: Laws 1978, LB 910, § 30; Laws 1986, LB 540, § 28.

81-1831 Right of action; abate; exception.

The rights to compensation created under the Nebraska Crime Victim's
Reparations Act are personal and shall not survive the death of a victim or
dependent entitled to them, except that if the death occurs after an application
for compensation has been filed with the committee the proceeding shall not
abate, but may be continued by the legal representative of the decedent’s estate.

Source: Laws 1978, LB 910, § 31; Laws 1986, LB 540, § 29.

81-1832 Appeal; procedure.

All determinations, decisions, and awards made by the committee or any
hearing officer may be appealed, and the appeal shall be in accordance with the
Administrative Procedure Act.

Source: Laws 1978, LB 910, § 32; Laws 1986, LB 540, § 30; Laws 1988,
LB 352, § 180.

Cross References

Administrative Procedure Act, see section 84-920.

This section covers appeal to district court by the children of a Crime Victim’s Reparations Board. Lambert v. Nebraska Cr.
crime victim from a denial of their application to the Nebraska Vict. Rep. Bd., 214 Neb. 817, 336 N.W.2d 320 (1983).

81-1833 Committee; report; powers and duties.

(1) The committee shall prepare and submit to the commission a biennial
report of its activities under the Nebraska Crime Victim’'s Reparations Act.
Such report shall be submitted to the Governor and Clerk of the Legislature.
The report submitted to the Clerk of the Legislature shall be submitted electron-
ically.

(2) The committee shall act as the oversight committee for the Community
Trust and shall annually report its activities and findings as the oversight
committee to the commission, the Governor, and the Clerk of the Legislature.
The report submitted to the Clerk of the Legislature shall be submitted electron-
ically. If any questionable or improper actions or inactions on the part of the
Community Trust are observed, the committee shall immediately notify the
Attorney General who shall investigate the matter.

Source: Laws 1978, LB 910, § 33; Laws 1979, LB 322, § 60; Laws 1980,
LB 319, § 6; Laws 1981, LB 545, § 37; Laws 1981, LB 328, § §;
Laws 1986, LB 540, § 31; Laws 2009, LB598, § 12; Laws 2012,
LB782, § 208; Laws 2013, LB99, § 7.
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81-1834 Repealed. Laws 2013, LB 99, § 9.

81-1835 Victim’s Compensation Fund; created; use; investment.

The Victim’s Compensation Fund is created. The fund shall be used to pay
awards or judgments under the Nebraska Crime Victim’s Reparations Act other
than distributions from the Community Trust. The fund shall include deposits
pursuant to sections 29-2286, 33-157, 81-1836, 83-183.01, and 83-184 and
donations or contributions from public or private sources and shall be in such
amount as the Legislature shall determine to be reasonably sufficient to meet,
anticipated claims. When the amount of money in the fund is not sufficient to
pay any awards or judgments under the act, the Director of Administrative
Services shall immediately advise the Legislature and request an emergency
appropriation to satisfy such awards and judgments. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1978, LB 910, § 35; Laws 1986, LB 540, § 33; Laws 1987,
LB 353, § 2; Laws 1995, LB 7, § 132; Laws 2009, LB598, § 14;
Laws 2010, LB510, § 4.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-1836 Person convicted of crime; payments received; deposited in fund.

Every person, firm, corporation, partnership, limited liability company, asso-
ciation, or other legal entity contracting with any person or the representative
or assignee of any person accused of a crime in this state with respect to the
reenactment of such crime, by way of a movie, book, magazine article, radio, or
television presentation, live entertainment of any kind, or from the expression
of such person’s thoughts, feelings, opinions, or emotions regarding such crime,
shall pay over to the committee any money which would otherwise, by terms of;
such contract, be owing to the person so convicted or his or her representa-
tives. The committee shall deposit such money in the Victim’s Compensation
Fund.

Source: Laws 1978, LB 910, § 36; Laws 1986, LB 540, § 34; Laws 1993,
LB 121, § 544.

81-1837 Money in Victim’s Compensation Fund; returned; when.

Upon disposition of charges favorable to any person accused of committing a
crime or upon a showing by such person that five years have elapsed from the
deposit of money into the Victim’'s Compensation Fund by the accused pursuant
to section 81-1836 and further that no actions are pending against such person
pursuant to the Nebraska Crime Victim’'s Reparations Act, the committee shall
immediately pay the money deposited pursuant to such section by the accused
to such person.

Source: Laws 1978, LB 910, § 37; Laws 1986, LB 540, § 35; Laws 1990,
LB 87, § 8.

81-1838 Five-year period; when commenced.
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Notwithstanding any other provision of law with respect to the timely
bringing of an action, the five-year period provided for in section 81-1837 shall
not begin to run until the accused has deposited money into the Victim'’s
Compensation Fund.

Source: Laws 1978, LB 910, § 38.

81-1839 Committee; payments for legal representation; when.

Notwithstanding the provisions of sections 81-1836 to 81-1838, the commit-
tee shall make payments from the Victim’s Compensation Fund to any person
accused of crime upon the order of a court of competent jurisdiction after a
showing by such person that such money shall be used for the exclusive
purpose of retaining legal representation at any stage of the proceedings
against such person, including the appeals process.

Source: Laws 1978, LB 910, § 39; Laws 1986, LB 540, § 36; Laws 2009,
LB598, § 15.

81-1840 Action to defeat purpose of sections; null and void.

Any action taken by any person convicted of a crime, whether by way ofl
execution of a power of attorney, creation of corporate entities or otherwise, to
defeat the purpose of sections 81-1836 to 81-1839 shall be null and void as
against the public policy of this state.

Source: Laws 1978, LB 910, § 40; Laws 2009, LB598, § 16.

81-1840.01 State or political subdivision; failure to act; effect.

Nothing in the Nebraska Crime Victim’s Reparations Act or sections 81-1843
to 81-1851 requiring an act by the state or a political subdivision is deemed to
create any liability if the state or political subdivision fails to act as required
under the Nebraska Crime Victim’s Reparations Act or such sections. Such
failure to act also shall not invalidate any legal process or proceeding.

Source: Laws 2004, LB 270, § 7.

81-1841 Act, how cited.

Sections 81-1801 to 81-1842 shall be known and may be cited as the
Nebraska Crime Victim’s Reparations Act.

Source: Laws 1978, LB 910, § 41; Laws 2004, LB 270, § 6; Laws 2009,
LB598, § 17.

81-1842 Sexual assault victim; records; confidential.

The name of any victim of a sexual assault appearing in information or
records of the Crime Victim’s Reparations Committee when the victim is
applying for compensation under the Nebraska Crime Victim’s Reparations Act
shall not be made public.

Source: Laws 1980, LB 319, § 2; Laws 1986, LB 540, § 37.

(b) CRIME VICTIMS AND WITNESSES ASSISTANCE

81-1843 Legislative findings.
(1) The Legislature finds and declares:
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(a) That there is a need to develop methods to reduce the trauma and
discomfort that victims of a crime and witnesses to a crime may experience
because often such victims or witnesses are further victimized by the criminal
justice system;

(b) That when crime strikes, the chief concern of the criminal justice system
is apprehending and dealing with the criminal and the victim’s needs are
frequently forgotten;

(c) That victims often become isolated and receive little practical advice or
necessary care;

(d) That witnesses must make arrangements to appear in court regardless of]
their own schedules, child care responsibilities, or transportation problems;

(e) That witnesses often endure long waits before testifying, are subjected to
confusing circumstances while testifying, and receive no information as to the
ultimate disposition of the case;

(f) That a large number of victims and witnesses are unaware of both their
rights and obligations;

(g) That unreported crimes occur at a rate that is more than twice the rate of]
reported crimes and that the reasons people give for not reporting crimes
indicate that they are disenchanted with the criminal justice system;

(h) That the single most important factor determining whether or not a case
will be solved is the information that the victim supplies to the responding
police officer; and

(1) That although the State of Nebraska has the Crime Victim’s Reparations
Committee and compensation is available for medical expenses, lost earning
power, and reasonable rehabilitation costs, the application process is difficult,
complex, and time consuming and few victims are aware that the compensation
provisions exist.

(2) It is therefor the intent of the Legislature to provide ways of improving the
attitudes of victims and witnesses toward the criminal justice system and to
provide for faster and more complete recovery by the victim from the effects of
the crime through the establishment of pilot project centers for victim and
witness assistance.

Source: Laws 1981, LB 477, § 1; Laws 1986, LB 540, § 38.

81-1844 Crime Victim and Witness Assistance Fund; created; administration;
use.

There is hereby created a fund to be known as the Crime Victim and Witness
Assistance Fund. Such fund shall contain such amounts as may be appropriated
by the Legislature and shall be used only for the purposes set forth in sections
81-1843 to 81-1851. Such fund shall be administered by the Nebraska Commis-
sion on Law Enforcement and Criminal Justice.

Source: Laws 1981, LB 477, § 2; Laws 2004, LB 270, § 8.

81-1844.01 Pamphlet on rights and procedures; distribution.

(1) The Nebraska Commission on Law Enforcement and Criminal Justice
shall create a pamphlet or document that contains the following information:

(a) A brief statement of the procedural steps of a criminal case;
(b) The rights and procedures under sections 81-1843 to 81-1851;
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(c) Suggested procedures if the victim or the victim’s immediate family is
subjected to acts or threats of physical violence or intimidation by the defen-
dant or at the direction of the defendant; and

(d) The availability of victim’s compensation awards and the address of the
Crime Victim’s Reparations Committee.

(2) Not later than seventy-two hours after arraignment of the defendant for
the crime, the county attorney shall distribute to the victim, as defined in
section 29-119, the pamphlet or document of victim’s rights created by the
commission pursuant to this section.

Source: Laws 2004, LB 270, § 9.

81-1845 Victim and witness assistance center; selection and establishment;
Nebraska Commission on Law Enforcement and Criminal Justice; duties;
funding.

(1) Any public or private nonprofit agency may apply to the Nebraska
Commission on Law Enforcement and Criminal Justice for selection and
funding as a victim and witness assistance center pursuant to sections 81-1843
to 81-1851.

(2) The commission shall consider the following factors, together with any
other factors it deems appropriate, in selecting applicants to receive funds and
be designated as a victim and witness assistance center:

(a) The number of volunteers that the proposed center will utilize;
(b) The stated goals of the applicant;

(c) The potential number of people that may be served by the proposed center
and the needs of the community for such a center;

(d) Evidence of community support for the establishment of the proposed
center; and

(e) The organizational structure of the agency which will operate the pro-
posed center and provide services to victims and witnesses of crimes.

(3) Upon evaluation of all applicants, the Nebraska Commission on Law
Enforcement and Criminal Justice shall select a number of public or private
nonprofit agencies which the commission deems qualified for designation to
receive funding for the establishment and operation of such centers.

(4) The commission shall, upon the establishment of such centers, conduct
appraisals of their performance to determine which of the centers shall receive
continuation grants.

Source: Laws 1981, LB 477, § 3; Laws 2004, LB 270, § 10; Laws 2012,
LB782, § 209; Laws 2013, LB222, § 38.

81-1846 Victim and witness assistance centers; purposes.
The centers shall be designed to:

(1) Assist criminal justice agencies in giving more consideration and personal
attention to victims and witnesses through the delivery of services to victims
and witnesses of crimes;

(2) Provide a model for other community-based efforts to aid victims and
witnesses;
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(3) Sensitize law enforcement officials, communications technicians, and
supervisors to the needs of victims of crime and encourage a concerned
approach to such victims;

(4) Attempt to decrease the incidence of unreported crimes; and

(5) Assure that victims and witnesses are informed of the progress of the case
in which they are involved.

Source: Laws 1981, LB 477, § 4.

81-1847 Victim and witness assistance centers; services provided.
Services provided by the centers shall include, but not be limited to:

(1) Providing assistance to victims in preparing claims for submission to the
Crime Victim’s Reparations Committee;

(2) Establishing a means for volunteers to work with criminal justice agencies
to promote greater sensitivity to the needs of victims and witnesses;

(3) Providing followup support services to victims of violent crime and their
families to insure that they receive necessary assistance through available
community resources;

(4) Providing elderly victims of crime with services appropriate to their
special needs;

(5) Providing liaison and referral systems to special counseling facilities and
community service agencies for victims;

(6) Providing transportation and household assistance to those victims and
witnesses participating in the criminal justice process;

(7) Notifying friends, relatives, and the employer of a victim, if requested;

(8) Arranging for verification of medical benefits and assistance when apply-
ing for compensation from the Crime Victim’s Reparations Committee;

(9) Notifying witnesses prior to their being subpoenaed in criminal cases; and

(10) Notifying witnesses of changes in the court calendar to avoid unneces-
sary trips to the court or spending unnecessary time in court.

Source: Laws 1981, LB 477, § 5; Laws 1986, LB 540, § 39.

81-1848 Victims and witnesses of crimes; rights; enumerated.
(1) Victims as defined in section 29-119 shall have the following rights:

(a) To examine information which is a matter of public record and collected
by criminal justice agencies on individuals consisting of identifiable descrip-
tions and notations of issuance of arrest warrants, arrests, detentions, indict-
ments, charges by information, and other formal criminal charges. Such
information shall include any disposition arising from such arrests, charges,
sentencing, correctional supervision, and release, but shall not include intelli-
gence or investigative information;

(b) To receive from the county attorney advance reasonable notice of any
scheduled court proceedings and notice of any changes in that schedule;

(c) To be present throughout the entire trial of the defendant, unless the
victim is to be called as a witness or the court finds sequestration of the victim
necessary for a fair trial. If the victim is to be called as a witness, the court may
order the victim to be sequestered,;
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(d) To be notified by the county attorney by any means reasonably calculated
to give prompt actual notice of the following:

(i) The crimes for which the defendant is charged, the defendant’s bond, and
the time and place of any scheduled court proceedings;

(ii) The final disposition of the case;
(ii1) The crimes for which the defendant was convicted;

(iv) The victim’s right to make a written or oral impact statement to be used
in the probation officer’s preparation of a presentence investigation report
concerning the defendant;

(v) The address and telephone number of the probation office which is to
prepare the presentence investigation report;

(vi) That a presentence investigation report and any statement by the victim
included in such report will be made available to the defendant unless exempt-
ed from disclosure by order of the court; and

(vii) The victim'’s right to submit a written impact statement at the sentencing
proceeding or to read his or her impact statement submitted pursuant to
subdivision (1)(d)(iv) of this section at the sentencing proceeding;

(e) To be notified by the county attorney by any means reasonably calculated
to give prompt actual notice of the time and place of any subsequent judicial
proceedings if the defendant was acquitted on grounds of insanity;

(f) To be notified as provided in section 81-1850, to testify before the Board of
Parole or submit a written statement for consideration by the board, and to be
notified of the decision of and any action taken by the board; and

(g) To submit a written statement for consideration at any conditional release
proceedings, Board of Parole proceedings, pardon proceedings, or commuta-
tion proceedings. Conditional release proceeding means a proceeding convened
pursuant to a Department of Correctional Services’ decision to grant a furlough
from incarceration for twenty-four hours or longer or a release into communi-
ty-based programs, including educational release and work release.

(2) Victims and witnesses of crimes shall have the following rights:

(a) To be informed on all writs of subpoena or notices to appear that they are
entitled to apply for and may receive a witness fee;

(b) To be notified that a court proceeding to which they have been subpoe-
naed will not go on as scheduled in order to save the person an unnecessary
trip to court;

(¢) To receive protection from harm and threats of harm arising out of their
cooperation with law enforcement and prosecution efforts and to be provided
with information as to the level of protection available;

(d) To be informed of financial assistance and other social services available
as a result of being a witness or a victim of a crime, including information on
how to apply for the assistance and services;

(e) To be informed of the procedure to be followed in order to apply for and
receive any witness fee to which they are entitled;

(f) To be provided, whenever possible, a secure waiting area during court
proceedings that does not require them to be in close proximity to defendants
and families and friends of defendants;
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(g) To have any stolen or other personal property expeditiously returned by
law enforcement agencies when no longer needed as evidence. If feasible, all
such property, except weapons, currency, contraband, property subject to
evidentiary analysis, and property the ownership of which is disputed, shall be
returned to the person within ten days after being taken;

(h) To be provided with appropriate employer intercession services to insure
that employers of victims and witnesses will cooperate with the criminal justice
process in order to minimize an employee’s loss of pay and other benefits
resulting from court appearances;

(1) To be entitled to a speedy disposition of the case in which they are
involved as a victim or witness in order to minimize the length of time they
must endure the stress of their responsibilities in connection with the matter;

(j) To be informed by the county attorney of the final disposition of a felony
case in which they were involved and to be notified pursuant to section 81-1850
whenever the defendant in such case is released from custody; and

(k) To have the family members of all homicide victims afforded all of the
rights under subsection (2) of this section and services analogous to those
provided under section 81-1847.

Source: Laws 1981, LB 477, § 6; Laws 1990, LB 87, § 9; Laws 1991, LB
186, § 3; Laws 2004, LB 270, § 11.

81-1848.01 Appeal; notification required.

(1) Upon the filing of an appeal by the defendant, the county attorney upon
whom notice of appeal was served shall notify the Attorney General in writing
of the name and last-known address of any victim as defined in section 29-119.

(2) The Attorney General shall notify the victim of the following:
(a) That the defendant has filed an appeal of the conviction;
(b) A brief explanation of the appeal process, including possible dispositions;

(c) Whether the defendant has been released on bail or other recognizance
pending the disposition of the appeal;

(d) The time and place of any appellate proceedings and any changes in the
time or place of those proceedings;

(e) The result of the appeal; and

() The final disposition of the case within thirty days after the final disposi-
tion.

(3) In the event the defendant’s conviction is reversed and the case is
remanded to the trial court for further proceedings, the victim has the same
rights as he or she had during the previous proceedings which led to the
appeal.

Source: Laws 2004, LB 270, § 12.

81-1848.02 Escape; notification required.

(1) As provided in subsections (2) and (3) of this section, the victim, as
defined in section 29-119, and the prosecuting attorney shall be immediately
notified of an escape by a prisoner confined and accused of, convicted of, or
sentenced for committing a crime against the victim. The notice shall be given
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by any means reasonably calculated to give prompt actual notice to the victim
and the prosecuting attorney.

(2) If the escape occurs before the sentence is executed or before the prisoner
is delivered to the custody of the Department of Correctional Services or the
county corrections agency, the chief law enforcement officer of the agency in
charge of the prisoner’s detention shall notify the victim and the prosecuting
attorney of the escape.

(3) If the prisoner is confined pursuant to a sentence, the chief administrator
of the facility where the prisoner was confined shall notify the victim and the
prosecuting attorney.

Source: Laws 2004, LB 270, § 13.

81-1848.03 Victim's rights; waiver.

Victim’s rights under sections 81-1843 to 81-1851 may be waived by the
victim at any time by (1) written consent, in person or by attorney, filed with
the clerk of the court or (2) oral consent in open court entered on the journal.

Source: Laws 2004, LB 270, § 14.

81-1849 Victim; duty.

To receive the notices provided for in sections 81-1848 to 81-1848.02, a
victim shall keep the county attorney informed of his or her current address
and telephone number.

Source: Laws 1990, LB 87, § 10; Laws 2002, LB 1105, § 510; Laws 2004,
LB 270, § 15.

81-1850 County attorney; Board of Parole; Department of Correctional
Services; county corrections agency; Department of Health and Human Ser-
vices; duties; notification of victim.

(1) Upon request of the victim and at the time of conviction of the offender,
the county attorney of the jurisdiction in which a person is convicted of a felony
shall forward to the Board of Parole, the Department of Correctional Services,
the county corrections agency, or the Department of Health and Human
Services the name and address of any victim, as defined in section 29-119, of
the convicted person. The board, the Department of Correctional Services, the
county corrections agency, or the Department of Health and Human Services
shall include the name in the file of the convicted person, but the name shall
not be part of the public record of any parole hearings of the convicted person.
Any victim, including a victim who has waived his or her right to notification at
the time of conviction, may request the notification prescribed in this section,
as applicable, by sending a written request to the board, the Department of
Correctional Services, the county corrections agency, or the Department of
Health and Human Services any time after the convicted person is incarcerated
and until the convicted person is no longer under the jurisdiction of the board,
the county corrections agency, or the Department of Correctional Services or, if
the person is under the jurisdiction of the Department of Health and Human
Services, within the three-year period after the convicted person is no longer
under the jurisdiction of the board, the county corrections agency, or the
Department of Correctional Services.
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(2) A victim whose name appears in the file of the convicted person shall be
notified by the Board of Parole:

(a) Within ninety days after conviction of an offender, of the tentative date of
release and the earliest parole eligibility date of such offender;

(b) Of any parole hearings or proceedings;
(c) Of any decision of the Board of Parole;

(d) When a convicted person who is on parole is returned to custody because
of parole violations; and

(e) If the convicted person has been adjudged a mentally disordered sex
offender or is a convicted sex offender, when such person is released from
custody or treatment.

Such notification shall be given in person, by telecommunication, or by mail.

(3) A victim whose name appears in the file of the convicted person shall be
notified by the Department of Correctional Services or a county corrections
agency:

(a) When a convicted person is granted a furlough or release from incarcera-
tion for twenty-four hours or longer or any transfer of the convicted person to
community status;

(b) When a convicted person is released into community-based programs,
including educational release and work release programs. Such notification
shall occur at the beginning and termination of any such program;

(c) When a convicted person escapes or does not return from a granted
furlough or release and again when the convicted person is returned into
custody;

(d) When a convicted person is discharged from custody upon completion of
his or her sentence. Such notice shall be given at least thirty days before
discharge, when practicable;

(e) Of the (i) department’s calculation of the earliest parole eligibility date of
the prisoner with all potential good time or disciplinary credits considered if
the sentence exceeds ninety days or (ii) county corrections agency’s calculation
of the earliest release date of the prisoner. The victim may request one notice of’
the calculation described in this subdivision. Such information shall be mailed
not later than thirty days after receipt of the request;

(f) Of any reduction in the prisoner’s minimum sentence; and
(g) Of the victim’s right to submit a statement as provided in section 81-1848.

(4) A victim whose name appears in the file of a convicted person shall be
notified by the Department of Health and Human Services:

(a) When a person convicted of an offense listed in subsection (5) of this
section becomes the subject of a petition pursuant to the Nebraska Mental
Health Commitment Act or the Sex Offender Commitment Act prior to his or
her discharge from custody upon the completion of his or her sentence or
within thirty days after such discharge. The county attorney who filed the
petition shall notify the Department of Correctional Services of such petition.
The Department of Correctional Services shall forward the names and address-
es of victims appearing in the file of the convicted person to the Department of
Health and Human Services;
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(b) When a person under a mental health board commitment pursuant to
subdivision (a) of this subsection escapes from an inpatient facility providing
board-ordered treatment and again when the person is returned to an inpatient,
facility;

(c) When a person under a mental health board commitment pursuant to
subdivision (a) of this subsection is discharged or has a change in disposition
from inpatient board-ordered treatment;

(d) When a person under a mental health board commitment pursuant to
subdivision (a) of this subsection is granted a furlough or release for twenty-
four hours or longer; and

(e) When a person under a mental health board commitment pursuant to
subdivision (a) of this subsection is released into educational release programs
or work release programs. Such notification shall occur at the beginning and
termination of any such program.

(5) Subsection (4) of this section applies to persons convicted of at least one
of the following offenses which is also alleged to be the recent act or threat
underlying the commitment of such persons as mentally ill and dangerous or as
dangerous sex offenders as defined in section 83-174.01:

(a) Murder in the first degree pursuant to section 28-303;

(b) Murder in the second degree pursuant to section 28-304;

(¢) Kidnapping pursuant to section 28-313;

(d) Assault in the first degree pursuant to section 28-308;

(e) Assault in the second degree pursuant to section 28-309;

(f) Sexual assault in the first degree pursuant to section 28-319;

(g) Sexual assault in the second degree pursuant to section 28-320;

(h) Sexual assault of a child in the first degree pursuant to section 28-319.01;

(1) Sexual assault of a child in the second or third degree pursuant to section
28-320.01;

(j) Stalking pursuant to section 28-311.03; or

(k) An attempt, solicitation, or conspiracy to commit an offense listed in
subdivisions (a) through (j) of this subsection.

(6) A victim whose name appears in the file of a convicted person shall be
notified by the Board of Pardons:

(a) Of any pardon or commutation proceedings; and
(b) If a pardon or commutation has been granted.

(7) The Board of Parole, the Department of Correctional Services, the
Department of Health and Human Services, and the Board of Pardons shall
adopt and promulgate rules and regulations as needed to carry out this section.

(8) The victim’s address and telephone number maintained by the Depart-
ment of Correctional Services, the Department of Health and Human Services,
the county corrections agency, or the Board of Parole pursuant to subsection
(1) of this section shall be exempt from disclosure under public records laws
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and federal freedom of information laws, as such laws existed on January 1,
2004.

Source: Laws 1991, LB 186, § 4; Laws 1992, LB 523, § 16; Laws 1997,
LB 325, § 1; Laws 2004, LB 270, § 16; Laws 2004, LB 1083,
§ 127; Laws 2006, LB 1199, § 85.

Cross References

Nebraska Mental Health Commitment Act, see section 71-901.
Sex Offender Commitment Act, see section 71-1201.

81-1851 Legislative intent.

It is the intent of the Legislature that sections 81-1843 to 81-1851 shall be
construed as enabling the rights set forth in Article I, section 28, of the
Constitution of Nebraska.

Source: Laws 2004, LB 270, § 17.

ARTICLE 19
TRUTH AND DECEPTION EXAMINERS

Section

81-1901. Act, how cited.

81-1902. Sections; purpose; how construed.

81-1903. Definitions, where found.

81-1904. Secretary, defined.

81-1905. Examinee, defined.

81-1906. Person, defined.

81-1907. Polygraph, defined.

81-1908. Polygraph examiner, defined.

81-1909. Voice stress analyzer, defined.

81-1910. Voice analysis examiner, defined.

81-1911. Examiner, defined.

81-1912. Private examiner, defined.

81-1913. Public examiner, defined.

81-1914. Truthfulness or deception; detection; license required.

81-1915. License; application.

81-1916. Polygraph; license to operate; applicant; qualifications; affidavit; contents.

81-1917. Voice stress analysis; license to operate; applicant; qualifications; affidavit;
contents.

81-1918. Course of study or training; certified facility; proof of completion.

81-1919. Intern’s license; qualifications.

81-1920. Application; investigated by Secretary of State.

81-1921. Examiner’s licenses; fees; expiration.

81-1922. Intern licenses; fees; expiration.

81-1923. License; not assignable or transferable.

81-1924. License; fee; duplicate license; place of business; displayed.

81-1925. Licenses; revenue placed in General Fund.

81-1926. Public examiner; fee; private examination; second license required; violation;
penalty.

81-1927. Licensee; change of address; notify Secretary of State.

81-1928. License; denied, suspended, revoked; grounds; hearing.

81-1929. License; revoked, suspended; surrendered; when.

81-1930. Licensee; service of process.

81-1931. Appeal; procedure.

81-1932. Employee; use of truth and deception examination; when; limitation.

81-1933. Employer; violation; penalty.

81-1934. Secretary of State; rules and regulations; adopt; forms.

81-1935. Act; violation; penalty.

81-1936. Examiner’s license; reciprocity; requirements.
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81-1901 Act, how cited.

Sections 81-1901 to 81-1936 shall be known and may be cited as the
Licensing of Truth and Deception Examiners Act.

Source: Laws 1980, LB 485, § 1.

81-1902 Sections; purpose; how construed.

It is the purpose of sections 81-1901 to 81-1936 to regulate all persons who
purport to be able to detect deception or to verify truth of statements through
the use of instrumentation, such as lie detectors, polygraphs, deceptographs,
psychological stress evaluators, or voice analyzers. Sections 81-1901 to 81-1936
shall be liberally construed to regulate all such persons using such instruments.
No person who purports to be able to detect deception or to verify the truth of
statements through instrumentation shall be exempt from sections 81-1901 to
81-1936 because of the terminology which he or she may use to refer to himself
or herself, to an instrument used, or to services provided. Sections 81-1901 to
81-1936 shall not be interpreted to prohibit the legitimate use of any of the
instruments listed in this section for research purposes.

Source: Laws 1980, LB 485, § 2.

81-1903 Definitions, where found.

For the purpose of sections 81-1901 to 81-1936, unless the context otherwise
requires, the definitions found in sections 81-1904 to 81-1913 shall be used.

Source: Laws 1980, LB 485, § 3.

81-1904 Secretary, defined.
Secretary shall mean the Secretary of State for the State of Nebraska.
Source: Laws 1980, LB 485, § 4.

81-1905 Examinee, defined.

Examinee shall mean the individual who is being examined, tested, or
questioned by an examiner or intern for the purpose of verifying truthfulness or
detecting deception.

Source: Laws 1980, LB 485, § 5.

81-1906 Person, defined.
Person shall mean any individual, firm, partnership, limited liability compa-

ny, association, or corporation.
Source: Laws 1980, LB 485, § 6; Laws 1993, LB 121, § 545.

81-1907 Polygraph, defined.

Polygraph shall mean any mechanical or electronic instrument which uses
attached sensors to record psychophysiological responses for the purpose of
attempting to determine truth or deception and which records permanently and
simultaneously at least three physiological responses. The physiological re-
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sponses recorded shall include, but not be limited to, respiratory pattern,
cardiovascular pattern, and galvanic skin response.

Source: Laws 1980, LB 485, § 7.

81-1908 Polygraph examiner, defined.

Polygraph examiner shall mean any person, other than an intern, who uses
an approved polygraph to test or question an examinee for the purpose of
attempting to determine truth or deception.

Source: Laws 1980, LB 485, § 8.

81-1909 Voice stress analyzer, defined.

A voice stress analyzer shall mean a mechanical or electronic instrument
capable of recording the human voice, which detects and measures pitch,
amplitude, frequency, and other components of the human voice for the
purpose of attempting to determine truth or deception, and whose records are
permanently and simultaneously recorded.

Source: Laws 1980, LB 485, § 9.

81-1910 Voice analysis examiner, defined.

Voice analysis examiner shall mean any person, other than an intern, who
uses an instrument capable of permanently recording on a graph one or more
psychophysiological reactions present in the voice of an examinee for the
purpose of attempting to determine truth or deception.

Source: Laws 1980, LB 485, § 10.

81-1911 Examiner, defined.

Examiner shall mean any polygraph examiner, voice analysis examiner, or
any other person, other than an intern, who does any of the following:

(1) Purports to verify truthfulness or to detect deception or to provide a
diagnostic opinion regarding such truthfulness or deception through instrumen-
tation or the use of a mechanical device;

(2) Represents that he or she can or does offer the service of attempting to
verify truthfulness or detect deception or providing a diagnostic opinion regard-
ing such truthfulness or deception through instrumentation or the use of a
mechanical device; or

(3) Uses instrumentation or a mechanical device to measure or record an
individual’s body responses or psychophysiological activities to enable or assist
in the attempted verification of truthfulness or detection of deception or the
providing of a diagnostic opinion regarding such truthfulness or deception.

Source: Laws 1980, LB 485, § 11.

81-1912 Private examiner, defined.

Private examiner shall mean any examiner who performs or purports to
perform the service of attempting to verify truthfulness or detect deception or
providing a diagnostic opinion regarding such truthfulness or deception under
any circumstances other than as a public examiner.

Source: Laws 1980, LB 485, § 12.
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81-1913 Public examiner, defined.

Public examiner shall mean an examiner who performs or purports to
perform the service of attempting to verify truthfulness or detect deception or
providing a diagnostic opinion regarding such truthfulness or deception exclu-
sively in his or her official capacity as a salaried employee of some agency or
political subdivision of the state.

Source: Laws 1980, LB 485, § 13.

81-1914 Truthfulness or deception; detection; license required.

No person shall, after January 1, 1981, by any means, use or attempt to use
any instrument or device for the purpose of attempting to verify truthfulness on
detect deception, or reporting or assisting in the reporting of a diagnostic
opinion regarding such truthfulness or deception unless such person is duly
licensed and holds a valid license under sections 81-1901 to 81-1936. No
person shall falsely represent that he or she is employed by or represents a
person licensed under sections 81-1901 to 81-1936.

Source: Laws 1980, LB 485, § 14.

81-1915 License; application.

A person, including a municipal, county, or state employee, who wishes to
engage in the use of instrumentation which is designed to attempt to detect
truth or deception and any other person desiring to be licensed under sections
81-1901 to 81-1936 shall file an application for a license with the Secretary of
State. If the applicant is an individual, the application shall include the
applicant’s social security number. The Secretary of State shall issue a non-
transferable license to each qualified applicant. Such license shall authorize the
holder to engage in the use of instrumentation designed to detect truth or
deception and each license shall specify the instrument the holder is licensed to
operate.

Source: Laws 1980, LB 485, § 15; Laws 1997, LB 752, § 227.

81-1916 Polygraph; license to operate; applicant; qualifications; affidavit;
contents.

(1) Each applicant for a truth and deception examiner’s license to operate a
polygraph instrument shall submit to the Secretary of State a sworn affidavit
that the applicant:

(a) Is at least nineteen years of age;
(b) Is a citizen of the United States and a resident of the State of Nebraska;

(c) Has not been under sentence for the commission of a felony within five
years prior to such application, including parole, probation, or actual incarcer-
ation, and has never been convicted of a felony or a misdemeanor involving
moral turpitude;

(d) Has an academic degree at the baccalaureate level from an accredited
college or university, has at least four years of investigative experience at the
federal, state, political subdivision, or private licensed investigator level imme-
diately prior to application, or has had at least four years experience adminis-
tering polygraph examinations;
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(e) Has satisfactorily completed a minimum of two hundred fifty classroom
hours of formal polygraph instructions from an institution recognized and
approved by the secretary and satisfactorily completed not less than one year of
internship training or its equivalent as approved by the secretary; and

(f) Has not previously had an examiner’s license or its equivalent refused,
revoked, or suspended, or otherwise invalidated for any cause which would also
represent lawful grounds for revoking or denying the applicant’s license unden
sections 81-1901 to 81-1936.

(2) Each applicant shall also:

(a) Furnish the secretary with satisfactory proof that he or she has had
suitable experience in the personal administration of polygraph examinations
during his or her internship or its equivalent;

(b) Furnish the secretary with completed fingerprint cards, in duplicate,
bearing the applicant’s fingerprints and such other identifying information or
certification as to the authenticity thereof as the secretary may reasonably
require; and

(c) After satisfying all of the other requirements of this section, be required to
satisfactorily pass a written examination regarding the polygraph, conducted by
the secretary or under his or her supervision, given to determine competency to
practice as an examiner.

Source: Laws 1980, LB 485, § 16.

81-1917 Voice stress analysis; license to operate; applicant; qualifications;
affidavit; contents.

(1) Each applicant for a truth and deception examiner’s license to operate a
voice stress analysis instrument shall submit to the Secretary of State a sworn
affidavit that the applicant:

(a) Is at least nineteen years of age;
(b) Is a citizen of the United States and a resident of the State of Nebraska;

(c) Has not been under sentence for the commission of a felony within five
years prior to application, including parole, probation, or actual incarceration,
and has never been convicted of a felony or a misdemeanor involving moral
turpitude;

(d) Has an academic degree at the baccalaureate level from an accredited
college or university, has at least four years of investigative experience at the
federal, state, political subdivision, or private licensed investigator level imme-
diately prior to application, or has had at least four years experience adminis-
tering voice stress examinations;

(e) Has satisfactorily completed a minimum of sixty classroom hours of
formal voice stress analysis instruction recognized and approved by the secre-
tary and has satisfactorily completed at least one year of internship training or
its equivalent as approved by the secretary; and

(f) Has not previously had an examiner’s license or its equivalent refused or
revoked, or otherwise invalidated for cause duly shown which would also
represent lawful grounds for revoking or denying the applicant’s license unden
the Licensing of Truth and Deception Examiners Act.

(2) Each applicant shall also:
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(a) Provide the secretary with proof that the applicant has completed a
course of study at a training facility approved pursuant to subdivision (e) of
subsection (1) of this section;

(b) Furnish the secretary with satisfactory proof that he or she has had
suitable experience in the personal administration of voice stress analysis
examinations during his or her training course;

(¢c) Furnish the secretary with completed fingerprint cards, in duplicate,
bearing the applicant’s fingerprints and such other identifying information or
certification as to the authenticity thereof as the secretary may reasonably
require; and

(d) After satisfying all of the other requirements of this section, be required to
satisfactorily pass a written examination regarding the voice stress analysis
instruments, conducted by the secretary or under his or her supervision, given
to determine competency to practice as an examiner.

Source: Laws 1980, LB 485, § 17; Laws 2012, LB860, § 1.

81-1918 Course of study or training; certified facility; proof of completion.

For purposes of sections 81-1916 and 81-1917, the secretary shall accept as
proof of completion of a course of study or training a copy of a diploma or
certificate attesting to the applicant’s completion of a training course at an
approved or certified training facility or institution, including, but not limited
to, those training facilities or institutions which have been certified by (1) the
American Polygraph Association as a course of study and training in the use of
the polygraph instrument or (2) the National Institute for Truth Verification
and the National Association of Computer Voice Stress Analysts as a course of]
study and training in the use of voice stress instruments.

Source: Laws 1980, LB 485, § 18; Laws 2012, LB860, § 2.

81-1919 Intern’s license; qualifications.

A person may apply for and receive an intern’s license authorizing such
person to use a polygraph or voice analysis instrument if such person is inl
compliance with subdivisions (1)(a), (1)(b), (1)(c), (1)(e), (1)(f), and (2)(b) of
section 81-1916 or subdivisions (1)(a), (1)(b), (1)(c), (1)(e), (1)), and (2)(c) of
section 81-1917 respectively. A person shall apply for an intern’s license ten
days prior to the commencement of his or her internship.

Source: Laws 1980, LB 485, § 19.

81-1920 Application; investigated by Secretary of State.

The secretary shall investigate or cause to be investigated each application for
an examiner or intern’s license in order to determine that all information and
statements in the application are correct. If the applicant is an individual, the
application shall include the applicant’s social security number. The secretary
shall not issue the license until the investigation is complete. The investigation
shall be completed within ninety days after receipt of the application.

Source: Laws 1980, LB 485, § 20; Laws 1997, LB 752, § 228.

81-1921 Examiner’s licenses; fees; expiration.
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The fee for all initial examiner’s licenses shall be fifty dollars. The license
shall expire on December 31 following its issuance. An examiner’s license may
be renewed from year to year upon payment of a fee of twenty-five dollars.
Additional provisions for licenses may be provided for by rules and regulations
adopted and promulgated by the secretary.

Source: Laws 1980, LB 485, § 21; Laws 1982, LB 928, § 73.

81-1922 Intern licenses; fees; expiration.

The fee for all intern licenses shall be fifteen dollars. The license shall expire
twelve months following its issuance. The secretary may renew or extend an
intern’s license upon a showing of good cause for any period not to exceed six
months for a fee of fifteen dollars.

Source: Laws 1980, LB 485, § 22; Laws 1982, LB 928, § 74.

81-1923 License; not assignable or transferable.

A license issued pursuant to sections 81-1901 to 81-1936 shall not be
assignable or transferable.

Source: Laws 1980, LB 485, § 23.

81-1924 License; fee; duplicate license; place of business; displayed.

A license issued under sections 81-1901 to 81-1936 is the property of the state
and shall be loaned to the licensee. A license or duplicate license shall be
prominently displayed at each place of business of every examiner and the
address of the licensee’s place of business shall appear on the face of the
license. The fee for a duplicate license is ten dollars.

If a licensee maintains more than one place of business, the licensee shall
obtain a duplicate license from the secretary with the address of the additional
business location appearing on the face of the duplicate license. The duplicate
license must be prominently displayed at the address indicated on the face of
the license. This section is not to be interpreted as prohibiting a truth and
deception examiner from administering examinations at locations other than
that prescribed on the license.

Source: Laws 1980, LB 485, § 24; Laws 1982, LB 928, § 75.

81-1925 Licenses; revenue placed in General Fund.

The revenue derived from all licenses issued pursuant to sections 81-1901 to
81-1936 shall be placed in the General Fund.

Source: Laws 1980, LB 485, § 25.

81-1926 Public examiner; fee; private examination; second license required;
violation; penalty.

Any public examiner license fee shall be paid by the agency or political
subdivision employing the examiner or intern. Any public examiner whose
license indicates the address of the public institution employing the examiner
shall, prior to performing any private examination, obtain a second truth and
deception examiner’s license. The public examiner shall meet the requirements
prescribed in sections 81-1916, 81-1917, and 81-1921 to 81-1924 and shall pay
the annual renewal fee prescribed by section 81-1921 when applying for a
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second license. Failure to obtain a second license when administering truth and
deception examinations as a private examiner shall, except upon a showing of
good cause, result in suspension of the first license for a period of three months
after a hearing held upon ten days’ notice by the secretary or his representative.
At such hearing the public examiner may present evidence and call witnesses.

Source: Laws 1980, LB 485, § 26.

81-1927 Licensee; change of address; notify Secretary of State.

A licensee shall notify the secretary in writing within ten days after any
change in address of a licensee’s office or business location. The secretary shall
issue a new license for the remainder of the license period which contains the
new address.

Source: Laws 1980, LB 485, § 27.

81-1928 License; denied, suspended, revoked; grounds; hearing.

The secretary may deny, suspend, or revoke any license, after a hearing held
in accordance with the Administrative Procedure Act, for any one or more of
the following grounds:

(1) Failure to inform a subject to be examined as to the nature of the
examination;

(2) Failure to inform a subject to be examined that participation is voluntary;

(3) Asking questions during a polygraph or voice stress examination regard-
ing the examinee’s sexual practices, labor union, political or religious affilia-
tions, or marital relationship, except when such questions have a bearing on the
areas or issues under examination;

(4) Material misstatement in the application for the original license or in the
application for any renewal of license under sections 81-1901 to 81-1936;

(5) Willful disregard or violation of sections 81-1901 to 81-1936 or any
regulation or rule issued pursuant thereto including, but not limited to, willfully
making a false report concerning an examination for polygraph or voice stress
examination purposes;

(6) Conviction of professionally related felony or any crime involving moral
turpitude including, but not limited to, dishonesty, fraud, or unauthorized
divulging or selling of information or evidence;

(7) Making any willful misrepresentation or false promise or causing to be
printed any false or misleading advertisement for the purpose of directly or
indirectly obtaining business or interns;

(8) Having demonstrated incompetency to act as a polygraph or voice stress
examiner;

(9) Allowing a license under sections 81-1901 to 81-1936 to be used by any
unlicensed person in violation of the provisions of sections 81-1901 to 81-1936;

(10) Willfully aiding or abetting another in the violation of sections 81-1901
to 81-1936 or any rule or regulation issued pursuant thereto;

(11) Adjudication of mental illness;

(12) Failure, within a reasonable time, to provide information requested by
the secretary as a result of a formal complaint in writing to the secretary or as a
result of substantive information otherwise received by the secretary which
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would reasonably indicate a violation of sections 81-1901 to 81-1936 or any
rule or regulation issued pursuant thereto; or

(13) Failing to inform the subject of the results of the examination if so
required.

A license that is suspended shall be suspended for a definite period of time,
not to exceed a period of two years. If a license is revoked it shall be revoked
for not less than two years except as otherwise provided for in section 81-1921.
Any person who has had his or her license revoked for cause may, after a
period of two years, reapply to the board for reinstatement.

Source: Laws 1980, LB 485, § 28.

Cross References

Administrative Procedure Act, see section 84-920.

81-1929 License; revoked, suspended; surrendered; when.

Upon the revocation or suspension of any license, the licensee shall surrender
the license to the secretary within thirty days after notification of such revoca-
tion or suspension. If the licensee fails to do so, the secretary may seize the
license.

Source: Laws 1980, LB 485, § 29.

81-1930 Licensee; service of process.

Obtaining a license under sections 81-1901 to 81-1936 shall constitute suffi-
cient contact with this state for the exercise of personal jurisdiction over such
licensee in any action arising out of the licensee’s activity in this state.

Source: Laws 1980, LB 485, § 30; Laws 1983, LB 447, § 100.

81-1931 Appeal; procedure.

Any person aggrieved by final action of the secretary under the Licensing of
Truth and Deception Examiners Act may appeal the final action, and such
appeal shall be in accordance with the Administrative Procedure Act.

Source: Laws 1980, LB 485, § 31; Laws 1988, LB 352, § 181.

Cross References

Administrative Procedure Act, see section 84-920.

81-1932 Employee; use of truth and deception examination; when; limita-
tion.

No employer or prospective employer may require as a condition of employ-
ment or as a condition for continued employment that a person submit to a
truth and deception examination unless such employment involves public law
enforcement. This shall not be construed to prohibit such employer from asking
an employee or applicant to submit to a truth and deception examination if:

(1) No questions are asked during the truth and deception examination
concerning the examinee’s sexual practices, labor union, political or religious
affiliations, or marital relationships;

(2) The examinee is given written and oral notice that the examination is
voluntary and that the examinee may discontinue the examination at any time;
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(3) The employer or prospective employer has the employee or applicant sign
a form stating that the examination is being taken voluntarily;

(4) Questions that are asked prospective employees are job related;

(5) Prospective employees are not preselected for a truth and deception

examination in a discriminatory manner;

(6) An employee is only requested to submit to a truth and deception
examination if such examination concerns itself with a specific investigation;

(7) The results of a truth and deception examination are not the sole
determinant in the termination of employment; and

(8) All questions that are asked during a truth and deception examination and
the responses of the examinee are kept on file by the employer for a period of

one year.

Source: Laws 1980, LB 485, § 32.

Mandatory use of polygraph tests by employers are statutorily
prohibited in Nebraska except for those engaged in public law
enforcement. This section does not purport to make the results
of polygraph examinations admissible in any proceeding.
Mathes v. City of Omaha, 254 Neb. 269, 576 N.W.2d 181 (1998).

This section clearly sets forth a public policy prohibiting the
use of a polygraph examination by an employer to deny employ-
ment. This section is a criminal statute and must be narrowly

construed. White v. State, 248 Neb. 977, 540 N.W.2d 354
(1995).

The plain language of subsection (7) requires that the employ-
ee be terminated if this section is to form the basis for further
action against the employer. Collins v. Baker’s Supermarkets,
223 Neb. 365, 389 N.W.2d 774 (1986).

This statute is a criminal statute and must be strictly con-
strued. Collins v. Baker’s Supermarkets, 223 Neb. 365, 389
N.W.2d 774 (1986).

81-1933 Employer; violation; penalty.
Any employer or prospective employer who violates the provisions of section
81-1932 shall be guilty of a Class II misdemeanor.
Source: Laws 1980, LB 485, § 33.

81-1934 Secretary of State; rules and regulations; adopt; forms.

The secretary shall adopt and promulgate any rules and regulations and
provide such forms as are necessary to carry out sections 81-1901 to 81-1936.

Source: Laws 1980, LB 485, § 34.

81-1935 Act; violation; penalty.

Except as provided in section 81-1932, any person who violates the provi-
sions of sections 81-1901 to 81-1936 or who falsely states or represents that he
or she is or has been an examiner or intern shall be guilty of a Class II
misdemeanor.

Source: Laws 1980, LB 485, § 35.

81-1936 Examiner’s license; reciprocity; requirements.

An applicant who is a truth and deception examiner licensed under laws of
another state or territory of the United States may be issued an appropriate
license by the secretary without examination if the secretary, in his or her
discretion, determines the applicant has produced satisfactory proof that:

(1) He or she is at least nineteen years of age;
(2) He or she is of good moral character;

(3) The requirements for licensing of a truth and deception examiner in such
state or territory of the United States were at the date of the applicant’s
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licensing therein substantially equivalent to the requirements of sections
81-1901 to 81-1936;

(4) The applicant has lawfully engaged in the administration of truth and
deception examinations under the laws of such state or territory for at least six
months prior to the application for license;

(5) The other state or territory grants similar reciprocity to the license
holders of this state;

(6) The applicant has complied with section 81-1930; and
(7) The applicant has paid the required fee.
Source: Laws 1980, LB 485, § 36.

ARTICLE 20
NEBRASKA STATE PATROL

Cross References

Law enforcement, training and reserves, see Chapter 81, article 14.
Ticket quota requirements, prohibited, see section 48-235.

(a) GENERAL PROVISIONS

Section
81-2001. Nebraska State Patrol; established; chief officer.
81-2002. State patrol; superintendent; how designated; subordinate officers;

employees; appointment; salaries; expense allowance; bond or
insurance; premium, how paid.
81-2002.01. Officers appointed to carrier enforcement division; status and training.

81-2003. Superintendent; power to adopt rules and regulations; seal; maintenance
of office.
81-2004. State patrol; duties in general; Nebraska State Patrol Criminal

Investigation Cash Fund; created; use; investment.
81-2004.01. Carrier Enforcement Cash Fund; created; use; investment.
81-2004.02. Nebraska State Patrol Cash Fund; created; use; investment.
81-2004.03. Investigation Petty Cash Fund; authorized.
81-2004.04. Funds and accounts; records; report; accounting.
81-2004.05. Public Safety Cash Fund; created; use; investment.
81-2004.06. Capitol Security Revolving Fund; created; use; investment.
81-2004.07. Nebraska State Patrol Vehicle Replacement Cash Fund; created; use;

investment.

81-2004.08. Nebraska Public Safety Communication System Cash Fund; created; use;
investment.

81-2005. State patrol; powers and duties enumerated.

81-2006. State patrol; patrolling highways; cooperation; duties; extension to
freeways.

81-2007. Uniform; badge.

81-2008. Rules, orders of state patrol; failure to obey; penalty.

81-20009. State patrol; officers, members; actions against; duty of Attorney General
to defend; legal counsel; purpose.

81-2010 Criminalistics laboratory; establish; services included; accreditation.

81-2010.01. Child abuse and neglect; legislative findings.

81-2010.02. Child abuse and neglect; investigator; qualifications; duties.

81-2010.03. Sexual assaults; forensic medical examination; payment; forensic DNA
testing; requirements.

81-2011. George Amos, Jr.; sympathy; financial assistance.
81-2012. George Amos, Jr.; appropriation; amount; payees.
81-2013. Michael B. Amos Educational Trust Fund; James M. Amos Educational

Trust Fund; created; purposes; investment.
81-2013.01. Repealed. Laws 2004, LB 940, § 4.
81-2013.02. Repealed. Laws 2004, LB 940, § 4.
81-2013.03. Repealed. Laws 2004, LB 940, § 4.
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Section
81-2013.04.

81-2014.
81-2014.01.
81-2015.
81-2016.

81-2017.
81-2018.

81-2019.

81-2019.01.
81-2020.
81-2021.
81-2022.
81-2023.

81-2024.
81-2025.
81-2026.

81-2027.
81-2027.01.
81-2027.02.
81-2027.03.
81-2027.04.
81-2027.05.
81-2027.06.
81-2027.07.
81-2027.08.
81-2028.
81-2029.
81-2030.
81-2031.

81-2031.01.
81-2031.02.

81-2031.03.
81-2031.04.

81-2031.05.
81-2031.06.

81-2031.07.
81-2032.

81-2033.
81-2034.
81-2035.
81-2036.
81-2037.
81-2038.
81-2039.
81-2040.
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Repealed. Laws 2004, LB 940, § 4.
(b) RETIREMENT SYSTEM

Terms, defined.

Act, how cited.

Nebraska State Patrol Retirement System; creation.

Retirement system; membership; requirements; new employee;
participation in another governmental plan; how treated; separate
employment; effect.

Retirement system; contributions; payment; funding of system.

State Patrol Retirement Fund; State Patrol Retirement Act Expense Fund;
created; use.

Retirement system; administration; Public Employees Retirement Board;
duties; rules and regulations.

Board; power to adjust contributions and benefits.

State Treasurer; duties; warrants.

Retirement system; director; records; employer education program.

Retirement system; funds; investment; charges; report.

Auditor of Public Accounts; annual audit; report to Clerk of the
Legislature.

Retirement system; powers.

Retirement; conditions; deferment of payment; board; duties.

Retirement; annuity; officers; surviving spouse; children; benefit; disability
or death in line of duty; benefit; maximum benefit; direct transfer to
retirement plan; death while performing qualified military service;
additional death benefit.

Retirement benefit; adjusted by increase in cost of living.

Repealed. Laws 1998, LB 1191, § 85.

Repealed. Laws 1998, LB 1191, § 85.

Repealed. Laws 2011, LB 509, § 55.

Repealed. Laws 1999, LB 674, § 12.

Repealed. Laws 2011, LB 509, § 55.

Repealed. Laws 2011, LB 509, § 55.

Repealed. Laws 2011, LB 509, § 55.

Annual benefit adjustment; cost-of-living adjustment calculation method.

Retirement; disability; exceptions.

Retirement; disability; proof.

Retirement; disability; medical examinations; expense.

Termination of employment; return of contributions, when; rejoining
system; deferred annuity.

Retirement system; reemployment; election to repay system; amount;
status; exception.

Retirement system; current employee; participation in another
governmental plan; how treated.

Direct rollover; terms, defined; distributee; powers; board; duties.

Retirement system; accept payments and rollovers; limitations; board;
duties.

Retired officer; reemployment; how treated.

Termination of employment prior to eligibility to retire; rejoining system;
effect.

Retirement system; accept transfers; limitations; how treated.

Retirement system; funds; exemption from legal process; exception;
payment for civil damages; conditions.

Retirement; total service credit.

Retirement; method of crediting for time served in armed forces; effect.

Annuity; adjustment; amount.

Annuity; additional adjustment; changes in family unit.

Limitation of actions.

False or fraudulent actions; prohibited acts; penalty; denial of benefits.

Retirement system contributions, property, and rights; how treated.

Termination of system or contributions; effect.
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Section
81-2041. DROP participation authorized; requirements; fees.

(a) GENERAL PROVISIONS

81-2001 Nebraska State Patrol; established; chief officer.

There is hereby established a department to be known as the Nebraska State
Patrol. The chief officer of the Nebraska State Patrol shall be the Superinten-
dent of Law Enforcement and Public Safety, who shall have had at least four
years’ experience as a law enforcement officer prior to his or her appointment.

Source: Laws 1937, c. 141, § 2, p. 507; Laws 1941, c. 176, § 4, p. 690;
C.S.Supp.,1941, § 60-417; R.S.1943, § 60-431; Laws 1967, c.
391, § 1, p. 1215; R.S.1943, (1978), § 60-431; Laws 1981, LB
541, § 1.

Cross References

Bond and requirements, see section 84-106.

81-2002 State patrol; superintendent; how designated; subordinate officers;
employees; appointment; salaries; expense allowance; bond or insurance; pre-
mium, how paid.

The superintendent, also designated as colonel, shall, with the approval of the
Governor, appoint such subordinate officers of the Nebraska State Patrol as
lieutenant colonel, majors, captains, lieutenants, sergeants, corporals, patrol
officers, and such other employees as may be necessary to carry out the
provisions of this act. The salaries of all such appointees shall be fixed by the
superintendent, with the approval of the Governor. In addition to his or hen
salary, each sworn employee of the Nebraska State Patrol shall receive an
expense allowance of one hundred dollars per month. All such appointees shall
be bonded or insured as required by section 11-201. Premiums shall be paid
from the fund appropriated to the Nebraska State Patrol.

Source: Laws 1937, c. 141, § 3, p. 507; Laws 1941, c. 176, § 5, p. 691;
C.S.Supp.,1941, § 60-418; R.S.1943, § 60-432; Laws 1959, c.
286, § 4, p. 1085; Laws 1965, c. 386, § 1, p. 1240; Laws 1969, c.
510, § 1, p. 2089; Laws 1978, LB 653, § 20; R.S.1943, (1973),
§ 60-432; Laws 1981, LB 541, § 2; Laws 2004, LB 884, § 44.

Cross References

““This act”, formerly defined in section 60-401 as meaning sections 60-401 to 60-430.06. For the last printed version of section 60-401
see the 1988 Reissue of Volume 3B.

81-2002.01 Officers appointed to carrier enforcement division; status and
training.

On and after July 20, 2002, officers of the Nebraska State Patrol appointed to
the carrier enforcement division shall be officers of the Nebraska State Patrol
with the powers and duties as prescribed in sections 81-2001 to 81-2009 and
this section and shall receive training commensurate with such powers and
duties prior to appointment to the carrier enforcement division.

Source: Laws 2002, LB 470, § 3.

81-2003 Superintendent; power to adopt rules and regulations; seal; mainte-
nance of office.
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The Superintendent of Law Enforcement and Public Safety is hereby author-
ized to adopt, promulgate, and enforce rules and regulations, consistent with
this act, to carry out sections 81-2001 to 81-2009, including the use, purpose,
and contents of warning and violation cards. The Superintendent of Law
Enforcement and Public Safety shall adopt an official seal for the use of the
Nebraska State Patrol. The Superintendent of Law Enforcement and Public
Safety shall maintain an office or offices for law enforcement and public safety
in such places in the state as he or she may deem necessary to properly carry,
out the work and the administration of laws pertaining to the Nebraska State
Patrol.

Source: Laws 1937, c. 141, § 5, p. 508; Laws 1941, c. 176, § 7, p. 691;
C.S.Supp.,1941, § 60-420; R.S.1943, § 60-433; Laws 1957, c.
366, § 41, p. 1274; Laws 1959, c. 286, § 5, p. 1085; R.S.1943,
(1978), § 60-433; Laws 1981, LB 541, § 3; Laws 1985, LB 395,
§ 12; Laws 2002, LB 470, § 5.

Cross References

“This act”, formerly defined in section 60-401 as meaning sections 60-401 to 60-430.06. For the last printed version of section 60-401
see the 1988 Reissue of Volume 3B.

81-2004 State patrol; duties in general; Nebraska State Patrol Criminal
Investigation Cash Fund; created; use; investment.

The Nebraska State Patrol, its subordinate officers such as lieutenant colonel,
majors, captains, lieutenants, sergeants, corporals, patrolmen, and other em-
ployees shall be used primarily for the enforcement of the traffic and motor
vehicle laws of the State of Nebraska and the handling of traffic within the
state, except:

(1) The Superintendent of Law Enforcement and Public Safety, with the
approval of the Governor, may designate such personnel of the Nebraska State
Patrol to qualify and act as his or her deputies or investigators to assist him or
her in the enforcement of the laws of the state relating to felonies, and the
superintendent shall designate and train fifteen investigators in addition to
those authorized on September 2, 1973, to assist in such law enforcement;

(2) The superintendent shall designate and train ten special investigators in
addition to those authorized on July 12, 1974, to assist him or her and all other
law enforcement agencies in this state with enforcement of drug control
legislation. As an aid to such special investigators, the superintendent shall
appoint two stenographers and one laboratory technician in addition to those
authorized on September 2, 1973; and

(3) The Nebraska State Patrol shall provide security for all buildings and
grounds owned or leased by the State of Nebraska in Lincoln, Nebraska, except
the buildings and grounds described in subsection (5) of section 81-1108.15.

There is hereby created in the state treasury a cash fund to be known as the
Nebraska State Patrol Criminal Investigation Cash Fund which shall be used
for the enforcement of any state law relating to felonies. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 1937, c. 141, § 4, p. 508; Laws 1941, c. 176, § 6, p. 691;
C.S.Supp.,1941, § 60-419; R.S.1943, § 60-434; Laws 1969, c.
510, § 2, p. 2089; Laws 1972, LB 1456, § 1; Laws 1973, LB 13,
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§ 1; Laws 1974, LB 77, § 1; R.S.1943, (1978), § 60-434; Laws
1984, LB 403, § 4; Laws 1995, LB 7, § 133; Laws 2004, LB 439,
§ 31.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2004.01 Carrier Enforcement Cash Fund; created; use; investment.

(1) The Carrier Enforcement Cash Fund is created. The fund shall be
established within the Nebraska State Patrol and administered by the Superin-
tendent of Law Enforcement and Public Safety. The fund shall consist of fund
transfers made each fiscal year from the Roads Operations Cash Fund as
authorized by the Legislature through the budget process.

(2) The Carrier Enforcement Cash Fund shall only be used to pay the costs
associated with the operation of the carrier enforcement division of the patrol,
except that (a) the Legislature may authorize fund transfers each fiscal year
through the budget process from the Carrier Enforcement Cash Fund to the
Nebraska Public Safety Communication System Cash Fund to pay the carrier
enforcement division’s share of operations costs of the Nebraska Public Safety
Communication System and (b) transfers may be made from the Carrier
Enforcement Cash Fund to the General Fund at the direction of the Legislature.

(3) Any money in the Carrier Enforcement Cash Fund available for invest-
ment shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 2007, LB322, § 2; Laws 2009, First Spec. Sess., LB3, § 83.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2004.02 Nebraska State Patrol Cash Fund; created; use; investment.

There is hereby created the Nebraska State Patrol Cash Fund. Money from
this fund shall be used to defray expenses incident to the administration of the
Nebraska State Patrol. All funds received by the Nebraska State Patrol for
services rendered shall be remitted to the State Treasurer for credit to the
Nebraska State Patrol Cash Fund. Such fund shall be administered by the
Superintendent of Law Enforcement and Public Safety.

Allowable uses of the fund shall include, but not be limited to, defraying the
cost of:

(1) The vehicle identification inspection program established in sections
60-181 to 60-189;

(2) Investigations of odometer and motor vehicle fraud, motor vehicle licens-
ing violations, and motor vehicle theft; and

(3) Other investigative expenses when money is specifically appropriated by
the Legislature for such purposes.

For fiscal year 2013-14, transfers may be made from the fund to the
Nebraska Capital Construction Fund at the direction of the Legislature. Any
money in the Nebraska State Patrol Cash Fund available for investment shall be
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invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1986, LB 851, § 1; Laws 1995, LB 7, § 134; Laws 2002,
Second Spec. Sess., LB 1, § 9; Laws 2005, LB 276, § 112; Laws
2013, LB199, § 31.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2004.03 Investigation Petty Cash Fund; authorized.

The Superintendent of Law Enforcement and Public Safety may apply to the
Director of Administrative Services and the Auditor of Public Accounts to
establish and maintain an Investigation Petty Cash Fund. The funds used to
initiate and maintain the Investigation Petty Cash Fund shall be drawn solely
from the Nebraska State Patrol Cash Fund. The superintendent shall determine
the amount of money to be held in the Investigation Petty Cash Fund, consis-
tent with carrying out the duties and responsibilities of section 81-2004.02, but
not to exceed fifteen thousand dollars for the entire agency. This restriction
shall not apply to General Funds that have been specifically appropriated to the
Nebraska State Patrol Cash Fund for investigative purposes. When the Director
of Administrative Services and the Auditor of Public Accounts have approved
the establishment of such fund, a voucher shall be submitted to the Department
of Administrative Services accompanied by such information as the department
may require for the establishment of the fund. The Director of Administrative
Services shall issue a warrant for the amount specified and deliver it to the
Nebraska State Patrol. Such fund may be replenished as necessary. The
Investigation Petty Cash Fund shall be audited by the Auditor of Public
Accounts.

Source: Laws 1986, LB 851, § 2.

81-2004.04 Funds and accounts; records; report; accounting.

(1) For the purpose of establishing and maintaining legislative oversight and
accountability, the Nebraska State Patrol shall maintain records of all expendi-
tures, disbursements, and transfers of cash from the Nebraska State Patrol
Cash Fund and the Investigation Petty Cash Fund.

(2) By September 15 of each year, the patrol shall report to the budget
division of the Department of Administrative Services and the Legislative Fiscal
Analyst the unexpended balance existing on June 30 of the previous fiscal year
relating to investigative expenses in (a) the Nebraska State Patrol Cash Fund,
(b) the Investigation Petty Cash Fund, (c) any special checking account or
accounts used by the patrol in carrying out the duties specified in section
81-2004.02, and (d) any funds existing on June 30 of the previous fiscal year in
the possession of personnel of the patrol involved in investigations. The report
submitted to the Legislative Fiscal Analyst shall be submitted electronically.

(3) The Legislature may require a separate accounting of the investigation
funds according to specific types of investigations.

Source: Laws 1986, LB 851, § 3; Laws 2012, LB782, § 210.

81-2004.05 Public Safety Cash Fund; created; use; investment.
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There is hereby created the Public Safety Cash Fund. All forfeitures and
proceeds received by the Nebraska State Patrol under the federal Equitable
Sharing Provisions or any other federal agreement from any agency of the
federal government on or after July 10, 1990, shall be deposited in the fund.
This section shall not apply to funds otherwise subject to sections 28-431 and
28-1439.02. The fund shall be used only in accordance with the applicable
requirements of the federal government. The fund shall be administered by the
Superintendent of Law Enforcement and Public Safety. For fiscal year 2013-14,
transfers may be made from the fund to the Nebraska Capital Construction
Fund at the direction of the Legislature to support capital projects related to
Nebraska State Patrol law enforcement efforts. Any money in the Public Safety
Cash Fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

Source: Laws 1990, LB 920, § 1; Laws 1994, LB 1066, § 127; Laws 1995,
LB 15, § 4; Laws 2013, LB199, § 32.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2004.06 Capitol Security Revolving Fund; created; use; investment.

The Capitol Security Revolving Fund is created. The fund shall be established
within the Nebraska State Patrol and administered by the Superintendent of
Law Enforcement and Public Safety. The fund shall consist of fund transfers
made each fiscal year from the State Building Revolving Fund, as authorized by
the Legislature through the budget process, and any other revenue received by
the state capitol security division of the patrol from separate security agree-
ments with state agencies. The Capitol Security Revolving Fund shall only be
used to pay the non-general-fund costs associated with the operation of the
state capitol security division. Any money in the Capitol Security Revolving
Fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 2007, LB322, § 3.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2004.07 Nebraska State Patrol Vehicle Replacement Cash Fund; created;
use; investment.

The Nebraska State Patrol Vehicle Replacement Cash Fund is created. The
Superintendent of Law Enforcement and Public Safety of the Nebraska State
Patrol shall administer the fund. The fund shall be used to purchase motor
vehicles for the Nebraska State Patrol. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1995, LB 381, § 2.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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81-2004.08 Nebraska Public Safety Communication System Cash Fund;
created; use; investment.

The Nebraska Public Safety Communication System Cash Fund is created.
The fund shall be established within the Nebraska State Patrol and adminis-
tered by the Superintendent of Law Enforcement and Public Safety. The fund
shall consist of all revenue credited pursuant to law, including any fund
transfers authorized by the Legislature. The fund shall only be used to pay the
patrol’s direct costs related to administering, operating, and maintaining the
Nebraska Public Safety Communication System, except that any unobligated
money in the fund may first be used to reduce the patrol’s General Fund costs
to operate the Nebraska Public Safety Communication System, and if additional
unobligated money in the fund exists, the Legislature may transfer money from
the fund to the State Fire Marshal and the Game and Parks Commission to
reduce the General Fund costs to operate the Nebraska Public Safety Commu-
nication System. For fiscal year 2013-14, transfers may be made from the fund
to the Nebraska Capital Construction Fund at the direction of the Legislature to
support capital projects related to Nebraska State Patrol law enforcement
efforts. Any money in the Nebraska Public Safety Communication System Cash
Fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 2007, LB322, § 4; Laws 2013, LB199, § 33.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2005 State patrol; powers and duties enumerated.

On and after July 20, 2002, the Superintendent of Law Enforcement and
Public Safety and all officers of the Nebraska State Patrol, except all carrier
enforcement officers assigned to the carrier enforcement division, shall have
the power:

(1) Of peace officers for the purpose of enforcing the Motor Vehicle Opera-
tor’s License Act, the Motor Vehicle Registration Act, the Nebraska Rules of the
Road, and any other law regulating the registration or operation of vehicles or
the use of the highways;

(2) To make arrests upon view and without warrant for any violation
committed in their presence of any of the provisions of the Motor Vehicle
Operator’s License Act, the Motor Vehicle Registration Act, the Nebraska Rules
of the Road, or any other law regulating the operation of vehicles or the use of
the highways, if and when designated or called upon to do so as provided by
law;

(3) To make arrests upon view and without warrant for any violation
committed in their presence of any provision of the laws of the state relating to
misdemeanors or felonies, if and when designated or called upon to do so as
provided by law;

(4) At all times to direct all traffic in conformity with law or, in the event of a
fire or other emergency or in order to expedite traffic or insure safety, to direct
traffic as conditions may require notwithstanding the provisions of law;
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(5) When in uniform, to require the driver of a vehicle to stop and exhibit his
or her operator’s license and registration card issued for the vehicle and submit
to an inspection of such vehicle and the license plates and registration card
thereon and to require the drivers of motor vehicles to present such vehicles
within five days for correction of any defects revealed by such motor vehicle
inspection as may lead the inspecting officer to reasonably believe that such
motor vehicle is being operated in violation of the statutes of Nebraska or the
rules and regulations of the Director of Motor Vehicles;

(6) To inspect any vehicle of a type required to be registered under the Motor
Vehicle Registration Act in any public garage or repair shop or in any place
where such vehicles are held for sale or wrecking;

(7) To serve warrants relating to the enforcement of the laws regulating the
operation of vehicles or the use of the highways;

(8) To investigate traffic accidents for the purpose of carrying on a study of
traffic accidents and enforcing motor vehicle and highway safety laws; and

(9) To operate weighing stations and portable scales and to perform carrier
enforcement powers and duties prescribed in sections 60-1301 to 60-1309.

Carrier enforcement officers appointed to the carrier enforcement division
before July 20, 2002, shall have the powers and duties prescribed in sections

60-1301 to 60-1309.

Source: Laws 1937, c. 141, § 6, p. 508; Laws 1939, c. 78, § 6, p. 321;
Laws 1941, c. 176, § 8, p. 691; C.S.Supp.,1941, § 60-421; R.S.

1943, § 60-435; Laws 1959, c. 295, § 1, p.

1102; R.S.1943,

(1978), § 60-435; Laws 1985, LB 395, § 13; Laws 1993, LB 370,
§ 490; Laws 2002, LB 470, § 6; Laws 2005, LB 274, § 283.

Cross References

Motor Vehicle Operator’s License Act, see section 60-462.
Motor Vehicle Registration Act, see section 60-301.
Nebraska Rules of the Road, see section 60-601.

This section enumerates the powers, but not necessarily all of
the duties of a State Patrol trooper. Hauser v. Nebraska Police
Stds. Adv. Council, 269 Neb. 541, 694 N.W.2d 171 (2005).

Investigative stop and search of auto by police held unconsti-
tutional where officer had no reasonable suspicion the occu-
pants were committing, had committed, or were about to com-
mit a crime. State v. Colgrove, 198 Neb. 319, 253 N.W.2d 20
(1977).

In the absence of any proof of factual foundation, a mere
radio dispatch to an officer to stop a vehicle does not constitute
a ‘“reasonably founded” suspicion authorizing detention. State
v. Benson, 198 Neb. 14, 251 N.W.2d 659 (1977).

This section is constitutional and authorizes officers of the law
to conduct routine stops of motor vehicles to check registration
and operator’s licenses even though there is no probable cause
to believe a violation of law has occurred or is occurring. State
v. Shepardson, 194 Neb. 673, 235 N.W.2d 218 (1975).

In enforcing licensing laws, officers are authorized to stop
vehicles. State v. Holmberg, 194 Neb. 337, 231 N.W.2d 672
(1975).

The provisions of this section furnish no authority for an
officer to issue an order to a person not under arrest to follow
him where the offense involved was not a felony nor a violation

of any law regulating the operation of vehicles or use of the
highway. State v. Embrey, 188 Neb. 649, 198 N.W.2d 322
(1972).

Carrier enforcement officers are not granted the full realm of]
powers possessed by State Patrol troopers; rather, they are
granted only those powers specifically enumerated in section,
60-1306, which limits their powers to arrest only for stated
violations which are viewed by the officer while performing a
function specifically related to the duties enumerated in subsec
tions (1) and (2) of section 60-1306 or a function specifically;
related to those duties addressed in the statutes and laws re-
ferred to in subsections (3), (4), and (5) of section 60-1306. State
v. Langan, 6 Neb. App. 739, 577 N.W.2d 752 (1998).

Federal district court reversed for error in granting habeas
corpus relief on Fourth Amendment grounds to state prisoner]
who had received full and fair hearing in state court with
respect to alleged violations of his Fourth Amendment rights,
Holmberg v. Parratt, 548 F.2d 745 (8th Cir. 1977).

Where officer’s only reason for stopping automobile was for
baseless check to determine if it carried front license plate,
search pursuant to stop was unreasonable and court abstains
from comment on constitutionality of section. United States v
Bell, 383 F.Supp. 1298 (D. Neb. 1974).

81-2006 State patrol; patrolling highways; cooperation; duties; extension to

freeways.

The Superintendent of Law Enforcement and Public Safety through his or
her subordinate officers or employees in the Nebraska State Patrol shall
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Reissue 2014



§ 81-2006 STATE ADMINISTRATIVE DEPARTMENTS

properly patrol the highways of this state and cooperate with sheriffs, police
officers, or other peace officers in enforcing the laws regulating the registra-
tion, operation, and use of vehicles upon the highway, including the specific
enforcement of maximum speed limits. Performance of all duties, powers, and
exercise of jurisdiction of the Nebraska State Patrol shall extend to all freeways
as defined in section 60-621 or any part thereof which is located within the
jurisdictional limits of local authority. Officers and employees of the patrol shall
cooperate with sheriffs, police officers, or any other local peace officers, and
such officers will share concurrent jurisdiction with the patrol concerning any
such freeway within local limits.

Source: Laws 1937, c. 141, § 8, p. 509; Laws 1941, c. 176, § 10, p. 693;
C.S.Supp.,1941, § 60-423; R.S.1943, § 60-437; Laws 1961, c. 184,
§ 36, p. 567; R.S.1943, (1978), § 60-437; Laws 1993, LB 370,
§ 491; Laws 1996, LB 901, § 12.

This section does not furnish a foundation for an order by an
officer to a person not under arrest to follow the officer. State v.
Embrey, 188 Neb. 649, 198 N.W.2d 322 (1972).

81-2007 Uniform; badge.

The subordinate officers of the Nebraska State Patrol, when on duty, shall be
dressed in distinctive uniform and display a badge of office, except that the
superintendent may authorize not more than thirty-five percent of such officers
to be on duty without wearing a distinct uniform. The superintendent shall
issue to each member of the Nebraska State Patrol a serially numbered badge
of office with the seal of this state in the center thereof, the words Nebraska
State Patrol encircling the seal, and containing the designation of the position
held by the subordinate officer.

Source: Laws 1937, c. 141, § 9, p. 509; Laws 1941, c. 176, § 11, p. 693;
C.S.Supp.,1941, § 60-424; R.S.1943, § 60-438; R.S.1943, (1978),
§ 60-438; Laws 1986, LB 851, § 16.

81-2008 Rules, orders of state patrol; failure to obey; penalty.

Any person who fails or refuses to obey any lawful traffic direction or any
lawful order of the superintendent or any of the subordinate officers or
employees of the Nebraska State Patrol or who resists lawful arrest by the
superintendent or any of his subordinate officers or employees, shall be deemed
guilty of a Class III misdemeanor.

Source: Laws 1937, c. 141, § 7, p. 509; Laws 1941, c. 176, § 9, p. 692;
C.S.Supp.,1941, § 60-422; R.S.1943, § 60-436; Laws 1977, LB
39, § 83; R.S.1943, (1978), § 60-436.

81-2009 State patrol; officers, members; actions against; duty of Attorney
General to defend; legal counsel; purpose.

(1) The Attorney General, or a member of his staff, or a practicing attorney
designated by the Attorney General, shall defend all civil and criminal actions
instituted against the superintendent or any subordinate officer or employee of
the Nebraska State Patrol arising from their employment.

(2) The superintendent shall provide not less than three agency legal counsels
stationed with the Nebraska State Patrol to assist county attorneys in the
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preparation of cases involving drug abuse and to advise the patrol on all legal
matters.

Source: Laws 1937, c. 141, § 10, p. 510; Laws 1941, c. 176, § 12, p. 693;
C.S.Supp.,1941, § 60-425; R.S.1943, § 60-439; Laws 1973, LB 14,
§ 1; Laws 1977, LB 294, § 1; R.S.1943, (1978), § 60-439.

81-2010 Criminalistics laboratory; establish; services included; accreditation.

A criminalistics laboratory is hereby established within the Nebraska State
Patrol, under the direction of the Superintendent of Law Enforcement and
Public Safety. The laboratory shall perform services necessary for the recogni-
tion and proper preservation, identification, and scientific analysis of evidence
materials pertaining to the investigation of crimes. By October 1, 2003, the
laboratory shall have met the requirements for accreditation by the American
Society of Crime Laboratory Directors-LAB-Laboratory Accreditation Board or
the National Forensic Science Technology Center and have applied for accredi-
tation.

Source: Laws 1971, LB 477, § 1; R.S.1943, (1978), § 60-434.01; Laws
2001, LB 432, § 12.

81-2010.01 Child abuse and neglect; legislative findings.

The Legislature finds that child abuse and neglect are community problems
requiring immediate and appropriate response by law enforcement and other
agencies. It is the intent of the Legislature to ensure that all persons responsible
for responding to such reports are provided with adequate resources with
which to investigate such reports, including appropriate training and access to
information sources, particularly in rural areas of the state.

Source: Laws 1996, LB 842, § 1.

81-2010.02 Child abuse and neglect; investigator; qualifications; duties.

The Nebraska State Patrol shall provide immediate responses to inquiries
from local law enforcement in rural areas of the state regarding proper
investigatory procedures related to child abuse and neglect. All calls shall be
referred to an investigator of the Nebraska State Patrol who has completed
training and is knowledgeable in:

(1) Screening child abuse and neglect calls;

(2) Interviewing alleged child abuse and neglect victims at the appropriate
developmental level necessary;

(3) Family dynamics, including the ability to assess and handle child abuse
and neglect and child sexual abuse cases;

(4) Understanding the medical evidence and other physical evidence in child
abuse and neglect and child sexual abuse cases and how to gather such
evidence;

(5) How to prepare evidence for prosecution; and
(6) Evaluating the potential for false allegations.

The investigator shall maintain and make available to local law enforcement
a list of psychiatrists, psychologists, mental health practitioners, or other
qualified professionals in the particular area where the incident occurred.

Source: Laws 1996, LB 842, § 2.
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81-2010.03 Sexual assaults; forensic medical examination; payment; forensic
DNA testing; requirements.

(1) The full out-of-pocket cost or expense that may be charged to a sexual
assault victim in connection with a forensic medical examination shall be paid
for by the Nebraska State Patrol if the patrol is the primary investigating law
enforcement agency investigating the reported sexual assault.

(2) Except as provided under section 81-2010, all forensic DNA tests shall be
performed by a laboratory which is accredited by the American Society of
Crime Laboratory Directors-LAB-Laboratory Accreditation Board or the Na-
tional Forensic Science Technology Center or by any other national accrediting
body or public agency which has requirements that are substantially equivalent
to or more comprehensive than those of the society or center.

Source: Laws 1996, LB 1213, § 2; Laws 2001, LB 432, § 13.

Cross References

Primary investigating law enforcement agency, determination, see section 13-608.

81-2011 George Amos, Jr.; sympathy; financial assistance.

The Legislature, while recognizing that nothing it might do can compensate
them for their loss, nevertheless wishes to extend its sympathy and financial
assistance to the family of slain Trooper George Amos, Jr., such family consist-
ing of Mrs. Dolores Ann Amos, widow, and Michael B. Amos and James M.
Amos, sons.

Source: Laws 1973, LB 585, § 1; R.S.1943, (1978), § 60-440.01.

81-2012 George Amos, Jr.; appropriation; amount; payees.

There is hereby appropriated out of funds in the General Fund not otherwise
appropriated the sum of fifteen thousand dollars to provide financial assistance
to the family of Trooper George Amos, Jr. Upon May 21, 1973, the Director of
Administrative Services shall draw his warrant upon the General Fund in the
amount of seven thousand dollars in favor of Dolores Ann Amos and forward
such warrant to her.

Source: Laws 1973, LB 585, § 2; R.S.1943, (1978), § 60-440.02.

81-2013 Michael B. Amos Educational Trust Fund; James M. Amos Edu-
cational Trust Fund; created; purposes; investment.

The State Treasurer shall, on May 21, 1973, establish in the state treasury two
trust funds in the amount of four thousand dollars each, one to be known as the
Michael B. Amos Educational Trust Fund and the other to be known as the
James M. Amos Educational Trust Fund. Each such fund shall be expended
solely for the purpose of providing financial assistance to the named beneficiary
thereof in obtaining post-high school education. Disbursements from each of
such funds shall be made upon application of the named beneficiary thereof
and upon a showing that he is pursuing a course of post-high school education
and may continue so long as he is pursuing such course and money remains in
the fund. Any unexpended balance in either fund shall lapse to the General
Fund upon (1) completion of the course of study or (2) discontinuance of such
course prior to completion for a consecutive period of two years but any time
spent on active duty in the armed forces of the United States shall not count as
part of such two-year period. The entire amount in the Michael B. Amos
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Educational Trust Fund shall lapse to the General Fund on July 21, 1990, if the
named beneficiary has not started a course of post-high school education prior
to such date. The entire amount in the James M. Amos Educational Trust Fund
shall lapse to the General Fund on October 7, 1993, if the named beneficiary
has not started a course of post-high school education prior to such date. All
money in each such fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act for the benefit of the fund.

Source: Laws 1973, LB 585, § 3; R.S.1943, (1978), § 60-440.03; Laws
1995, LB 7, § 135.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2013.01 Repealed. Laws 2004, LB 940, § 4.
81-2013.02 Repealed. Laws 2004, LB 940, § 4.
81-2013.03 Repealed. Laws 2004, LB 940, § 4.
81-2013.04 Repealed. Laws 2004, LB 940, § 4.

(b) RETIREMENT SYSTEM

81-2014 Terms, defined.

For purposes of the Nebraska State Patrol Retirement Act:

(1) Actuarial equivalent means the equality in value of the aggregate amounts
expected to be received under different forms of payment or to be received at
an earlier retirement age than the normal retirement age. The determinations
shall be based on the 1994 Group Annuity Mortality Table reflecting sex-distinct
factors blended using seventy-five percent of the male table and twenty-five
percent of the female table. An interest rate of eight percent per annum shall be
reflected in making the determinations until such percent is amended by the
Legislature;

(2) Board means the Public Employees Retirement Board;

(3)(a) Compensation means gross wages or salaries payable to the member
for personal services performed during the plan year. Compensation does not
include insurance premiums converted into cash payments, reimbursement for
expenses incurred, fringe benefits, per diems, or bonuses for services not
actually rendered, including, but not limited to, early retirement inducements,
cash awards, and severance pay, except for retroactive salary payments paid
pursuant to court order, arbitration, or litigation and grievance settlements. For
any officer employed after January 4, 1979, compensation does not include
compensation for unused sick leave or unused vacation leave converted to cash
payments. Compensation includes overtime pay, member retirement contribu-
tions, and amounts contributed by the member to plans under sections 125 and
457 of the Internal Revenue Code as defined in section 49-801.01 or any other
section of the code which defers or excludes such amounts from income.

(b) Compensation in excess of the limitations set forth in section 401(a)(17) of
the Internal Revenue Code as defined in section 49-801.01 shall be disregarded.
For an employee who was a member of the retirement system before the first
plan year beginning after December 31, 1995, the limitation on compensation
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shall not be less than the amount which was allowed to be taken into account
under the retirement system as in effect on July 1, 1993;

(4) Creditable service means service granted pursuant to section 81-2034 and
all service rendered while a contributing member of the retirement system.
Creditable service includes working days, sick days, vacation days, holidays,
and any other leave days for which the officer is paid regular wages. Creditable
service does not include eligibility and vesting credit nor service years for
which member contributions are withdrawn and not repaid;

(5) Current benefit means the initial benefit increased by all adjustments
made pursuant to the Nebraska State Patrol Retirement Act;

(6) DROP means the deferred retirement option plan as provided in section
81-2041;

(7) DROP account means an individual DROP participant’s defined contribu-
tion account under section 414(k) of the Internal Revenue Code;

(8) DROP period means the amount of time the member elects to participate
in DROP which shall be for a period not to exceed five years from and after the
date of the member’s DROP election;

(9) Eligibility and vesting credit means credit for years, or a fraction of a
year, of participation in a Nebraska government plan for purposes of determin-
ing eligibility for benefits under the Nebraska State Patrol Retirement Act. Such
credit shall be used toward the vesting percentage pursuant to subsection (2) of
section 81-2031 but shall not be included as years of service in the benefit
calculation;

(10) Initial benefit means the retirement benefit calculated at the time of
retirement;

(11) Officer means an officer provided for in sections 81-2001 to 81-2009;

(12) Plan year means the twelve-month period beginning on July 1 and
ending on June 30 of the following year;

(13) Regular interest means interest fixed at a rate equal to the daily treasury
yield curve for one-year treasury securities, as published by the Secretary of the
Treasury of the United States, that applies on July 1 of each year, which may be
credited monthly, quarterly, semiannually, or annually as the board may direct;

(14) Retirement application means the form approved and provided by the
retirement system for acceptance of a member’s request for either regular or
disability retirement;

(15) Retirement date means (a) the first day of the month following the date
upon which a member’s request for retirement is received on a retirement
application if the member is eligible for retirement and has terminated employ-
ment or (b) the first day of the month following termination of employment if
the member is eligible for retirement and has filed an application but has not
yet terminated employment;

(16) Retirement system or system means the Nebraska State Patrol Retire-
ment System as provided in the act;

(17) Service means employment as a member of the Nebraska State Patrol
and shall not be deemed to be interrupted by (a) temporary or seasonal
suspension of service that does not terminate the employee’s employment, (b)
leave of absence authorized by the employer for a period not exceeding twelve
months, (c) leave of absence because of disability, or (d) military service, when
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properly authorized by the board. Service does not include any period of
disability for which disability retirement benefits are received under subsection
(1) of section 81-2025;

(18) Surviving spouse means (a) the spouse married to the member on the
date of the member’s death if married for at least one year prior to death or if
married on the date of the member’s retirement or (b) the spouse or former
spouse of the member if survivorship rights are provided under a qualified
domestic relations order filed with the board pursuant to the Spousal Pension
Rights Act. The spouse or former spouse shall supersede the spouse married to
the member on the date of the member’s death as provided under a qualified
domestic relations order. If the benefits payable to the spouse or former spouse
under a qualified domestic relations order are less than the value of benefits
entitled to the surviving spouse, the spouse married to the member on the date
of the member’s death shall be the surviving spouse for the balance of the
benefits; and

(19) Termination of employment occurs on the date on which the Nebraska
State Patrol determines that the officer’s employer-employee relationship with
the patrol is dissolved. The Nebraska State Patrol shall notify the board of the
date on which such a termination has occurred. Termination of employment
does not include ceasing employment with the Nebraska State Patrol if the
officer returns to regular employment with the Nebraska State Patrol or
another agency of the State of Nebraska and there are less than one hundred
twenty days between the date when the employee’s employer-employee relation-
ship ceased and the date when the employer-employee relationship commenced
with the Nebraska State Patrol or another state agency. Termination of employ-
ment does not occur upon an officer’s participation in DROP pursuant to
section 81-2041. It is the responsibility of the employer that is involved in the
termination of employment to notify the board of such change in employment
and provide the board with such information as the board deems necessary. If
the board determines that termination of employment has not occurred and a
retirement benefit has been paid to a member of the retirement system
pursuant to section 81-2026, the board shall require the member who has
received such benefit to repay the benefit to the retirement system.

Source: Laws 1947, c. 211, § 1, p. 687; Laws 1969, c. 511, § 1, p. 2092;
R.S.1943, (1978), § 60-441; Laws 1989, LB 506, § 13; Laws 1991,
LB 549, § 47; Laws 1994, LB 833, § 34; Laws 1995, LB 501, § 7;
Laws 1996, LB 700, § 13; Laws 1996, LB 847, § 34; Laws 1996,
LB 1076, § 32; Laws 1996, LB 1273, § 27; Laws 1997, LB 624,
§ 27; Laws 1999, LB 674, § 7; Laws 2000, LB 1192, § 19; Laws
2001, LB 408, § 19; Laws 2002, LB 470, § 7; Laws 2003, LB 451,
§ 21; Laws 2007, LB324, § 1; Laws 2012, LB916, § 28; Laws
2013, LB263, § 30.

Cross References

Spousal Pension Rights Act, see section 42-1101.

81-2014.01 Act, how cited.
Sections 81-2014 to 81-2041 shall be known and may be cited as the
Nebraska State Patrol Retirement Act.
Source: Laws 1996, LB 847, § 33; Laws 1997, LB 624, § 28; Laws 1998,
LB 532, § 9; Laws 1998, LB 1191, § 64; Laws 2001, LB 408,
§ 20; Laws 2002, LB 407, § 48; Laws 2007, LB324, § 2; Laws
2011, LB509, § 40.
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81-2015 Nebraska State Patrol Retirement System; creation.

A retirement system is hereby created and established to be known as the
Nebraska State Patrol Retirement System. It is the legislative intent and
purpose of sections 81-2014 to 81-2036 to provide certain retirement and other
benefits for officers of the Nebraska State Patrol in the amounts and under the
terms and conditions set forth in such sections. It is further the legislative
intent and purpose of such sections that when and if the Social Security Act, or
any amendment thereto, or any similar or related federal act shall be enacted
or amended so as to permit the inclusion of such officers of the Nebraska State
Patrol, the State of Nebraska may at its election through appropriate legislative
action adjust the benefits provided in such sections and the contributions called
for so that the fund provided for by such sections or any amendments thereto
may become merged with or integrated with the federal social security system.

Source: Laws 1947, c. 211, § 2, p. 687; Laws 1967, c. 391, § 2, p. 1215;
Laws 1969, c. 511, § 2, p. 2093; R.S.1943, (1978), § 60-442; Laws
1991, LB 549, § 48; Laws 1994, LB 833, § 35.

81-2016 Retirement system; membership; requirements; new employee; par-
ticipation in another governmental plan; how treated; separate employment;
effect.

(1) Every member of the Nebraska State Patrol who was employed by the
State of Nebraska as such, on September 7, 1947, and every person employed
as a member of such patrol thereafter, shall be a member of the system, except
for those members of the Nebraska State Patrol who elected pursuant to section
60-1304 to remain members of the State Employees Retirement System of the
State of Nebraska. On and after July 1, 2010, no employee shall be authorized
to participate in the retirement system provided for in the Nebraska State
Patrol Retirement Act unless the employee (a) is a United States citizen or (b) is
a qualified alien under the federal Immigration and Nationality Act, 8 U.S.C.
1101 et seq., as such act existed on January 1, 2009, and is lawfully present in
the United States.

(2) Within the first one hundred eighty days of employment, a member may
apply to the board for eligibility and vesting credit for years of participation in
another Nebraska governmental plan, as defined by section 414(d) of the
Internal Revenue Code. During the years of participation in the other Nebraska
governmental plan, the employee must have been a full-time employee, as
defined in the Nebraska governmental plan in which the credit was earned.

(3) Any officer who qualifies for membership pursuant to subsection (1) of
this section may not be disqualified from membership in the retirement system
solely because such officer also maintains separate employment which qualifies
the officer for membership in another public retirement system, nor may
membership in this retirement system disqualify such an officer from member-
ship in another public retirement system solely by reason of separate employ-
ment which qualifies such officer for membership in this retirement system.

(4) Information necessary to determine membership shall be provided by the
Nebraska State Patrol.
(5) The board may adopt and promulgate rules and regulations governing the
assessment and granting of eligibility and vesting credit.
Source: Laws 1947, c. 211, § 3, p. 687; R.S.1943, (1978), § 60-443; Laws
1995, LB 501, § 8; Laws 1996, LB 1076, § 33; Laws 1997, LB
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624, § 29; Laws 1998, LB 1191, § 65; Laws 2000, LB 1192, § 20;
Laws 2002, LB 407, § 49; Laws 2002, LB 470, § 8; Laws 2010,
LB950, § 19; Laws 2013, LB263, § 31.

81-2017 Retirement system; contributions; payment; funding of system.

(1) Commencing July 1, 2010, and until July 1, 2011, each officer while in the
service of the Nebraska State Patrol shall pay or have paid on his or her behalf
a sum equal to sixteen percent of his or her monthly compensation. Commenc-
ing July 1, 2011, and until July 1, 2013, each officer while in the service of the
Nebraska State Patrol shall pay or have paid on his or her behalf a sum equal
to nineteen percent of his or her monthly compensation. Commencing July 1,
2013, each officer while in the service of the Nebraska State Patrol shall pay or
have paid on his or her behalf a sum equal to sixteen percent of his or her
monthly compensation. Such amounts shall be deducted monthly by the Di-
rector of Administrative Services who shall draw a warrant monthly in the
amount of the total deductions from the compensation of members of the
Nebraska State Patrol in accordance with subsection (4) of this section, and the
State Treasurer shall credit the amount of such warrant to the State Patrol
Retirement Fund. The director shall cause a detailed report of all monthly
deductions to be made each month to the board.

(2) In addition, commencing July 1, 2010, and until July 1, 2011, there shall
be assessed against the appropriation of the Nebraska State Patrol a sum equal
to the amount of sixteen percent of each officer’s monthly compensation which
shall be credited to the State Patrol Retirement Fund. Commencing July 1,
2011, and until July 1, 2013, there shall be assessed against the appropriation
of the Nebraska State Patrol a sum equal to the amount of nineteen percent of
each officer’s monthly compensation which shall be credited to the State Patrol
Retirement Fund. Commencing July 1, 2013, there shall be assessed against the
appropriation of the Nebraska State Patrol a sum equal to the amount of
sixteen percent of each officer’s monthly compensation which shall be credited
to the State Patrol Retirement Fund.

(3) For the fiscal year beginning on July 1, 2002, and each fiscal year
thereafter, the actuary for the board shall perform an actuarial valuation of the
system using the entry age actuarial cost method. Under this method, the
actuarially required funding rate is equal to the normal cost rate, plus the
contribution rate necessary to amortize the unfunded actuarial accrued liability
on a level percentage of salary basis. The normal cost under this method shall
be determined for each individual member on a level percentage of salary basis.
The normal cost amount is then summed for all members. Beginning July 1,
2006, any existing unfunded liabilities shall be reinitialized and amortized over
a thirty-year period, and during each subsequent actuarial valuation, changes
in the funded actuarial accrued liability due to changes in benefits, actuarial
assumptions, the asset valuation method, or actuarial gains or losses shall be
measured and amortized over a thirty-year period beginning on the valuation
date of such change. If the unfunded actuarial accrued liability under the entry
age actuarial cost method is zero or less than zero on an actuarial valuation
date, then all prior unfunded actuarial accrued liabilities shall be considered
fully funded and the unfunded actuarial accrued liability shall be reinitialized
and amortized over a thirty-year period as of the actuarial valuation date. If the
actuarially required contribution rate exceeds the rate of all contributions
required pursuant to the Nebraska State Patrol Retirement Act, there shall be a
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supplemental appropriation sufficient to pay for the differences between the
actuarially required contribution rate and the rate of all contributions required
pursuant to the Nebraska State Patrol Retirement Act. Such valuation shall be
on the basis of actuarial assumptions recommended by the actuary, approved
by the board, and kept on file with the board.

(4) The state shall pick up the member contributions required by this section
for all compensation paid on or after January 1, 1985, and the contributions so
picked up shall be treated as employer contributions pursuant to section
414(h)(2) of the Internal Revenue Code in determining federal tax treatment
under the code and shall not be included as gross income of the member until
such time as they are distributed or made available. The contributions, although
designated as member contributions, shall be paid by the state in lieu of
member contributions. The state shall pay these member contributions from the
same source of funds which is used in paying earnings to the member. The state
shall pick up these contributions by a compensation deduction through a
reduction in the cash compensation of the member. Member contributions
picked up shall be treated for all purposes of the Nebraska State Patrol
Retirement Act in the same manner and to the extent as member contributions
made prior to the date picked up.

Source: Laws 1947, c. 211, § 4, p. 688; Laws 1959, c. 286, § 6, p. 1085;
Laws 1965, c. 387, § 1, p. 1243; Laws 1971, LB 987, § 10; Laws
1975, LB 235, § 1; R.S.1943, (1978), § 60-444; Laws 1981, LB
462, § 5; Laws 1984, LB 218, § 4; Laws 1989, LB 506, § 14;
Laws 1991, LB 549, § 49; Laws 1994, LB 833, § 36; Laws 1994,
LB 1287, 8 1; Laws 1995, LB 369, § 6; Laws 1995, LB 574, § 81;
Laws 2001, LB 408, § 21; Laws 2002, LB 407, § 50; Laws 2004,
LB 514, § 1; Laws 2005, LB 503, § 12; Laws 2006, LB 1019,
§ 12; Laws 2007, LB324, § 4; Laws 2009, LB188, § 7; Laws
2011, LB382, § 7; Laws 2013, LB263, § 32; Laws 2013, LB553,
§ 17.

81-2018 State Patrol Retirement Fund; State Patrol Retirement Act Expense
Fund; created; use.

(1) Except as provided in subsection (2) of this section, all money received by
the Nebraska State Patrol Retirement System shall be remitted to the State
Treasurer for credit to the State Patrol Retirement Fund which is hereby
created. Out of the fund shall be paid the benefits and annuities as provided in
the Nebraska State Patrol Retirement Act.

(2) The State Patrol Retirement Act Expense Fund is created. The fund shall
be credited with money from the retirement system assets and income sufficient
to pay the pro rata share of administrative expenses incurred as directed by the
board for the proper administration of the Nebraska State Patrol Retirement
Act and necessary in connection with the administration and operation of the
retirement system.

Source: Laws 1947, c. 211, § 5, p. 688; Laws 1959, c. 286, § 7, p. 1086;
Laws 1967, c. 391, § 3, p. 1216; Laws 1969, c. 511, § 4, p. 2094;
R.S.1943, (1978), § 60-445; Laws 1991, LB 549, § 50; Laws 1994,
LB 833, § 37; Laws 2001, LB 408, § 22; Laws 2005, LB 364,
§ 16.
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81-2019 Retirement system; administration; Public Employees Retirement
Board; duties; rules and regulations.

The general administration of the Nebraska State Patrol Retirement System,
except the investment of funds, is hereby vested in the board. The board shall
adopt and promulgate rules and regulations as may be necessary to carry out
the Nebraska State Patrol Retirement Act. The board shall employ a director
and such assistants and employees as may be necessary to efficiently discharge
the duties imposed by the act.

Source: Laws 1947, c. 211, § 6, p. 688; Laws 1967, c. 391, § 4, p. 1216;
Laws 1967, c. 486, § 39, p. 1529; Laws 1971, LB 987, § 11;
R.S.1943, (1978), § 60-446; Laws 1991, LB 549, § 51; Laws 1994,
LB 833, § 38; Laws 1995, LB 369, § 7; Laws 1996, LB 847, § 35.

81-2019.01 Board; power to adjust contributions and benefits.

(1) If the board determines that the retirement system has previously received
contributions or distributed benefits which for any reason are not in accor-
dance with the statutory provisions of sections 81-2014 to 81-2036, the board
shall refund contributions, require additional contributions, adjust benefits, or
require repayment of benefits paid. In the event of an overpayment of a benefit,
the board may, in addition to other remedies, offset future benefit payments by
the amount of the prior overpayment, together with regular interest thereon. In
the event of an underpayment of a benefit, the board shall immediately make
payment equal to the deficit amount plus regular interest.

(2) The board shall adopt and promulgate rules and regulations implement-
ing this section, which shall include, but not be limited to, the following: (a) The
procedures for refunding contributions, adjusting future contributions or bene-
fit payments, and requiring additional contributions or repayment of benefits;
(b) the process for a member, member’s beneficiary, employee, or employer to
dispute an adjustment of contributions or benefits; and (c) notice provided to all
affected persons. All notices shall be sent prior to an adjustment and shall
describe the process for disputing an adjustment of contributions or benefits.

Source: Laws 1996, LB 1076, § 35.

81-2020 State Treasurer; duties; warrants.

The State Treasurer shall be the custodian of the funds and securities of the
retirement system and may deposit the funds and securities in any financial
institution approved by the Nebraska Investment Council. The State Treasurer
shall transmit monthly to the board a detailed statement showing all credits to
and disbursements from the State Patrol Retirement Fund. The State Treasurer
shall disburse money from such fund only on warrants issued by the Director of
Administrative Services upon vouchers signed by a person authorized by the
retirement board.

Source: Laws 1947, c¢. 211, § 7, p. 689; Laws 1971, LB 987, § 12;
R.S.1943, (1978), § 60-447; Laws 1991, LB 549, § 52; Laws
1997, LB 623, § 34.

81-2021 Retirement system; director; records; employer education program.

(1) The director in charge of the system shall keep a record of all acts and
proceedings taken by the board. He or she shall keep a complete record of all
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members with respect to name, current address, age, contributions, length of
service, compensation, and any other facts as may be necessary in the adminis-
tration of the Nebraska State Patrol Retirement Act. The board shall prescribe
the form in which such information shall be reported by the Nebraska State
Patrol to the board. The information in the records shall be provided by the
Nebraska State Patrol in an accurate and verifiable form, as specified by the
director. The director shall, from time to time, carry out testing procedures
pursuant to section 84-1512 to verify the accuracy of such information. For the
purpose of obtaining such facts and information, the director shall have access
to the records of the various state departments and agencies and the holder of
the records shall comply with a request by the director for access by providing
such facts and information to the director in a timely manner. A certified copy
of a birth certificate or delayed birth certificate shall be prima facie evidence of
the age of the person named in the certificate.

(2) The director shall develop and implement an employer education pro-
gram using principles generally accepted by public employee retirement sys-
tems so that all employers have the knowledge and information necessary to
prepare and file reports as the board requires.

Source: Laws 1947, c. 211, § 8, p. 689; Laws 1971, LB 987, § 13;
R.S.1943, (1978), § 60-448; Laws 1991, LB 549, § 53; Laws
1994, LB 833, § 39; Laws 2000, LB 1192, § 21; Laws 2005, LB
503, § 13.

81-2022 Retirement system; funds; investment; charges; report.

Any funds of the Nebraska State Patrol Retirement System available for
investment shall be invested by the Nebraska Investment Council pursuant to
the Nebraska Capital Expansion Act and the Nebraska State Funds Investment
Act. Payment for investment services by the council shall be charged directly
against the gross investment returns of the funds. Charges so incurred shall not
be a part of the board’s annual budget request. The amounts of payment for
such services, as of December 31 of each year, shall be reported not later than
March 31 of the following year to the council, the board, and the Nebraska
Retirement Systems Committee of the Legislature. The report submitted to the
committee shall be submitted electronically.

The state investment officer shall sell any securities upon request from the
director so as to provide money for the payment of benefits or annuities.

Source: Laws 1947, c. 211, § 9, p. 689; Laws 1967, c. 486, § 40, p. 1530;
Laws 1969, c. 584, § 59, p. 2382; R.S.1943, (1978), § 60-449;
Laws 1986, LB 311, § 24; Laws 1991, LB 549, § 54; Laws 1994,
LB 1066, § 128; Laws 2012, LB782, § 211.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2023 Auditor of Public Accounts; annual audit; report to Clerk of the
Legislature.

It shall be the duty of the Auditor of Public Accounts to make an annual audit
of the retirement system and submit electronically an annual report to the Clerk
of the Legislature of its condition. Each member of the Legislature shall receive
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an electronic copy of such report by making a request for it to the Auditor of
Public Accounts.

Source: Laws 1947, c. 211, § 10, p. 689; Laws 1971, LB 987, § 14; Laws
1979, LB 322, § 24; R.S.Supp., 1980, § 60-450; Laws 2012,
LB782, § 212.

81-2024 Retirement system; powers.

The system may sue or be sued in the name of the system, and in all actions
brought by or against it, the system shall be represented by the Attorney
General.

Source: Laws 1947, c. 211, § 11, p. 690; R.S.1943, (1978), § 60-451; Laws
1996, LB 847, § 36.

81-2025 Retirement; conditions; deferment of payment; board; duties.

(1) Every officer who has been in the employ of the state as such and who
becomes disabled and physically unfit to perform the duties of an officer shall
be entitled to retire and receive an annuity as provided by law.

(2) Every officer who has been in the employ of the state as such for ten years
or more, as calculated in section 81-2033, and has attained the age of fifty years
or more shall be entitled to retire and receive an annuity as provided by law.
The right to retire at the age of fifty years shall be at the option of the officer
but such retirement shall be mandatory upon the officer attaining the age of
sixty years.

(3) Any officer who has attained the age of sixty years upon his or her
separation from state service but who has not been in the employ of the state
for ten years as such shall be entitled to the annuity as provided for in the
Nebraska State Patrol Retirement Act.

(4) Every officer who has been in the employ of the state as such for twenty-
five years or more, as calculated in section 81-2033, and has attained the age of
fifty years shall be entitled to retire and receive an annuity as provided by law.
The right to retire at the age of fifty years with twenty-five years or more of
creditable service shall be at the option of the officer but such retirement shall
be mandatory upon the officer attaining the age of sixty years.

(5) Every officer who has been in the employ of the state as such for thirty
years or more, as calculated in section 81-2033, shall be entitled to retire and
receive an annuity as provided by law. The right to retire with thirty years or
more of creditable service shall be at the option of the officer but such
retirement shall be mandatory upon the officer attaining the age of sixty years.

(6) Payment of any benefit provided under the act may not be deferred later
than April 1 of the year following the year in which the officer has both attained
at least age seventy and one-half years and terminated his or her employment
with the Nebraska State Patrol.

(7) The effective date of retirement payments shall be the first day of the
month following (a) the date a member qualifies for retirement as provided in
this section or (b) the date upon which a member’s request for retirement is
received on an application form provided by the system, whichever is later. An
application may be filed no more than ninety days in advance of qualifying for
retirement.
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(8) The board shall make reasonable efforts to locate the officer or the
officer’s beneficiary and distribute benefits by the required beginning date as
specified by section 401(a)(9) of the Internal Revenue Code and the regulations
issued thereunder. If the board is unable to make such a distribution, the
account shall be distributed pursuant to the Uniform Disposition of Unclaimed
Property Act and no amounts may be applied to increase the benefits any
officer would otherwise receive under the Nebraska State Patrol Retirement
Act.

Source: Laws 1947, c. 211, § 12(1), p. 690; Laws 1953, c. 333, § 1, p.
1093; Laws 1969, c. 510, § 3, p. 2090; Laws 1969, c. 511, § 7, p.
2095; Laws 1975, LB 235, § 2; R.S.1943, (1978), § 60-452; Laws
1986, LB 311, § 25; Laws 1989, LB 506, § 15; Laws 1990, LB
953, § 1; Laws 1993, LB 724, § 15; Laws 1994, LB 833, § 40;
Laws 1994, LB 1306, § 5; Laws 1997, LB 623, § 35; Laws 1997,
LB 624, § 30; Laws 2003, LB 451, § 22.

Cross References

Uniform Disposition of Unclaimed Property Act, see section 69-1329.

81-2026 Retirement; annuity; officers; surviving spouse; children; benefit;
disability or death in line of duty; benefit; maximum benefit; direct transfer to
retirement plan; death while performing qualified military service; additional
death benefit.

(1)(a) Any officer qualified for an annuity as provided in section 81-2025 for
reasons other than disability shall be entitled to receive a monthly annuity for
the remainder of the officer’s life. The annuity payments shall continue until the
end of the calendar month in which the officer dies. The amount of the annuity
shall be a percentage of the officer’s final average monthly compensation. For
retirement on or after the fifty-fifth birthday of the member or on or after the
fiftieth birthday of a member who has been in the employ of the state for
twenty-five years, as calculated in section 81-2033, the percentage shall be
three percent multiplied by the number of years of creditable service, as
calculated in section 81-2033, except that the percentage shall never be greater
than seventy-five percent.

(b) For retirement pursuant to subsection (2) of section 81-2025 on or after
the fiftieth birthday of the member but prior to the fifty-fifth birthday of the
member who has been in the employ of the state for less than twenty-five years,
as calculated in section 81-2033, the annuity which would apply if the member
were age fifty-five at the date of retirement shall be reduced by five-ninths of
one percent for each month by which the early retirement date precedes age
fifty-five or for each month by which the early retirement date precedes the
date upon which the member has served for twenty-five years, whichever is
earlier. Any officer who has completed thirty years of creditable service with
the Nebraska State Patrol shall have retirement benefits computed as if the
officer had reached age fifty-five.

(c) For purposes of this computation, final average monthly compensation
shall mean the sum of the officer’s total compensation during the three twelve-
month periods of service as an officer in which compensation was the greatest
divided by thirty-six, and for any officer employed on or before January 4, 1979,
the officer’s total compensation shall include payments received for unused
vacation and sick leave accumulated during the final three years of service.
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(2) Any officer qualified for an annuity as provided in section 81-2025 for
reasons of disability shall be entitled to receive a monthly annuity for the
remainder of the period of disablement as provided in sections 81-2028 to
81-2030. The amount of the annuity shall be fifty percent of the officer’s
monthly compensation at the date of disablement if the officer has completed
seventeen or fewer years of creditable service. If the officer has completed more
than seventeen years of creditable service, the amount of the annuity shall be
three percent of the final monthly compensation at the date of disablement
multiplied by the total years of creditable service but not to exceed seventy-five
percent of the final average monthly compensation as defined in subsection (1)
of this section. The date of disablement shall be the date on which the benefits
as provided in section 81-2028 have been exhausted.

(3) Upon the death of an officer after retirement for reasons other than
disability, benefits shall be provided as a percentage of the amount of the
officer’s annuity, calculated as follows:

(a) If there is a surviving spouse but no dependent child or children of the
officer under nineteen years of age, the surviving spouse shall receive a benefit
equal to seventy-five percent of the amount of the officer’'s annuity for the
remainder of the surviving spouse’s life;

(b) If there is a surviving spouse and the surviving spouse has in his or her
care a dependent child or children of the officer under nineteen years of age
and there is no other dependent child or children of the officer not in the care
of the surviving spouse under nineteen years of age, the benefit shall be equal to
one hundred percent of the officer’'s annuity. When there is no remaining
dependent child of the officer under nineteen years of age, the benefit shall be
seventy-five percent of the amount of the officer’s annuity to the surviving
spouse for the remainder of the surviving spouse’s life;

(c) If there is a surviving spouse and the surviving spouse has in his or her
care a dependent child or children of the officer under nineteen years of age or
there is another dependent child or children of the officer under nineteen years
of age not in the care of the surviving spouse, the benefit shall be twenty-five
percent of the amount of the officer’s annuity to the surviving spouse and
seventy-five percent of the amount of the officer’s annuity to the dependent
children of the officer under nineteen years of age to be divided equally among
such dependent children but in no case shall the benefit received by a surviving
spouse and dependent children residing with such spouse be less than fifty
percent of the amount of the officer’s annuity. At such time as any dependent
child of the officer attains nineteen years of age, the benefit shall be divided
equally among the remaining dependent children of the officer who have not
yet attained nineteen years of age. When there is no remaining dependent child
of the officer under nineteen years of age, the benefit shall be seventy-five
percent of the amount of the officer’s annuity to the surviving spouse for the
remainder of the surviving spouse’s life;

(d) If there is no surviving spouse and a dependent child or children of the
officer under nineteen years of age, the benefit shall be equal to seventy-five
percent of the officer’s annuity to the dependent children of the officer under
nineteen years of age to be divided equally among such dependent children. At
such time as any dependent child of the officer attains nineteen years of age,
the benefit shall be divided equally among the remaining dependent children of
the officer who have not yet attained nineteen years of age; and
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(e) If there is no surviving spouse or no dependent child or children of the
officer under nineteen years of age, the amount of benefit such officer has
received under the Nebraska State Patrol Retirement Act shall be computed. If
such amount is less than the contributions to the State Patrol Retirement Fund
made by such officer, plus regular interest, the difference shall be paid to the
officer’s designated beneficiary or estate.

(4) Upon the death of an officer after retirement for reasons of disability,
benefits shall be provided as if the officer had retired for reasons other than
disability.

(5) Upon the death of an officer before retirement, benefits shall be provided
as if the officer had retired for reasons of disability on the date of such officer’s
death, calculated as follows:

(a) If there is a surviving spouse but no dependent child or children of the
officer under nineteen years of age, the surviving spouse shall receive a benefit
equal to seventy-five percent of the amount of the officer’'s annuity for the
remainder of the surviving spouse’s life;

(b) If there is a surviving spouse and the surviving spouse has in his or her
care a dependent child or children of the officer under nineteen years of age
and there is no other dependent child or children of the officer not in the care
of the surviving spouse under nineteen years of age, the benefit shall be equal to
one hundred percent of the officer’'s annuity. When there is no remaining
dependent child of the officer under nineteen years of age, the benefit shall be
seventy-five percent of the amount of the officer’s annuity to the surviving
spouse for the remainder of the surviving spouse’s life;

(c) If there is a surviving spouse and the surviving spouse has in his or her
care a dependent child or children of the officer under nineteen years of age or
there is another dependent child or children of the officer under nineteen years
of age not in the care of the surviving spouse, the benefit shall be twenty-five
percent of the amount of the officer’s annuity to the surviving spouse and
seventy-five percent of the amount of the officer’s annuity to the dependent
children of the officer under nineteen years of age to be divided equally among
such dependent children but in no case shall the benefit received by a surviving
spouse and dependent children residing with such spouse be less than fifty
percent of the amount of the officer’s annuity. At such time as any dependent
child of the officer attains nineteen years of age, the benefit shall be divided
equally among the remaining dependent children of the officer who have not
yet attained nineteen years of age. When there is no remaining dependent child
of the officer under nineteen years of age, the benefit shall be seventy-five
percent of the amount of the officer’s annuity to the surviving spouse for the
remainder of the surviving spouse’s life;

(d) If there is no surviving spouse and a dependent child or children of the
officer under nineteen years of age, the benefit shall be equal to seventy-five
percent of the officer’s annuity to the dependent children of the officer under
nineteen years of age to be divided equally among such dependent children. At
such time as any dependent child of the officer attains nineteen years of age,
the benefit shall be divided equally among the remaining dependent children of
the officer who have not yet attained nineteen years of age; and

(e) If no benefits are paid to a surviving spouse or dependent child or
children of the officer, benefits will be paid as described in subsection (1) of
section 81-2031.
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(6) A lump-sum death benefit paid to the member’s beneficiary, other than
the member’s estate, that is an eligible distribution may be distributed in the
form of a direct transfer to a retirement plan eligible to receive such transfer
under the provisions of the Internal Revenue Code.

(7) For any member whose death occurs on or after January 1, 2007, while
performing qualified military service as defined in section 414(u) of the Internal
Revenue Code, the member’s beneficiary shall be entitled to any additional
death benefit that would have been provided, other than the accrual of any
benefit relating to the period of qualified military service. The additional death
benefit shall be determined as if the member had returned to employment with
the Nebraska State Patrol and such employment had terminated on the date of
the member’s death.

(8) Any changes made to this section by Laws 2004, LB 1097, shall apply only
to retirements, disabilities, and deaths occurring on or after July 16, 2004.

Source: Laws 1953, c. 333, § 2, p. 1093; Laws 1957, c. 276, § 1, p. 1004;
Laws 1959, c. 296, § 1, p. 1104; Laws 1961, c. 307, § 6, p. 973;
Laws 1965, c. 386, § 2, p. 1241; Laws 1969, c. 510, § 4, p. 2090;
Laws 1969, c. 511, § 8, p. 2095; Laws 1974, LB 1004, § 1; Laws
1975, LB 235, § 3; Laws 1976, LB 644, § 1; Laws 1977, LB 347,
§ 1; Laws 1979, LB 80, § 107; R.S.Supp.,1980, § 60-452.01;
Laws 1981, LB 462, § 6; Laws 1986, LB 311, § 26; Laws 1987,
LB 493, § 1; Laws 1989, LB 506, § 16; Laws 1990, LB 953, § 2;
Laws 1991, LB 549, § 55; Laws 1993, LB 724, § 16; Laws 1994,
LB 833, § 41; Laws 1994, LB 1306, § 6; Laws 1996, LB 847,
§ 37; Laws 1996, LB 1273, § 28; Laws 1997, LB 623, § 36; Laws
1997, LB 624, § 31; Laws 2004, LB 1097, § 30; Laws 2006, LB
1019, § 13; Laws 2011, LB509, § 42; Laws 2012, LB916, § 29.

Subsection (3) of this section, as it existed in 2002, is ambigu-
ous as to the proper distribution of a deceased trooper’s annuity
where there are surviving minor children who are not all in the
care of a surviving spouse. Consistent with the legislative intent
of subsection (3) of this section, to provide benefits to the
surviving members of a trooper’s family, this section requires
distribution of benefits to all of a deceased trooper’s minor
children, regardless of with whom they reside. Zach v. Eacker,
271 Neb. 868, 716 N.W.2d 437 (2006).

Where plaintiffs had been members of the system prior to
administrative change in method of calculating “final average

monthly salary” under this section and had been advised on the|
former method of calculation, their expectations that their re-
tirement payment would be calculated under the former method
amounted to a contractual right. Where state failed to produce;
evidence that violating patrolmen’s contractual right to have
retirement payments calculated under former method was de-
manded by a vital state interest or important public purpose,
plaintiffs in this case were entitled to summary judgment
against state. Halpin v. Nebraska State Patrolmen’s Retirement]
System, 211 Neb. 892, 320 N.W.2d 910 (1982).

81-2027 Retirement benefit; adjusted by increase in cost of living.

Each retired officer of the Nebraska State Patrol, or surviving beneficiary
who is receiving a retirement benefit as of December 31, 1977, shall have such
retirement benefits adjusted by the increase in the cost of living, as determined
by the difference between the Consumer Price Index for Urban Wage Earners
and Clerical Workers from the date his or her retirement benefit commenced

and January 1, 1978.

Source: Laws

1977, LB 347, § 2;

Laws 1979, LB 80, § 108;

R.S.Supp.,1980, § 60-452.02.

81-2027.01 Repealed. Laws 1998, LB 1191, § 85.
81-2027.02 Repealed. Laws 1998, LB 1191, § 85.
81-2027.03 Repealed. Laws 2011, LB 509, § 55.
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81-2027.04 Repealed. Laws 1999, LB 674, § 12.
81-2027.05 Repealed. Laws 2011, LB 509, § 55.
81-2027.06 Repealed. Laws 2011, LB 509, § 55.
81-2027.07 Repealed. Laws 2011, LB 509, § 55.

81-2027.08 Annual benefit adjustment; cost-of-living adjustment calculation
method.

(1) Beginning July 1, 2011, and each July 1 thereafter, the board shall
determine the number of retired members or beneficiaries described in subdivi-
sion (4)(b) of this section in the retirement system and an annual benefit
adjustment shall be made by the board for each retired member or beneficiary
under one of the cost-of-living adjustment calculation methods found in subsec-
tion (2), (3), or (4) of this section. Each retired member or beneficiary, if
eligible, shall receive an annual benefit adjustment under the cost-of-living
adjustment calculation method that provides the retired member or beneficiary
the greatest annual benefit adjustment increase. No retired member or benefi-
ciary shall receive an annual benefit adjustment under more than one of the
cost-of-living adjustment calculation methods provided in this section.

(2) The current benefit paid to a retired member or beneficiary under this
subsection shall be adjusted so that the purchasing power of the benefit being
paid is not less than sixty percent of the purchasing power of the initial benefit.
The purchasing power of the initial benefit in any year following the year in
which the initial benefit commenced shall be calculated by dividing the United
States Department of Labor, Bureau of Labor Statistics, Consumer Price Index
for Urban Wage Earners and Clerical Workers factor on June 30 of the current
year by the Consumer Price Index for Urban Wage Earners and Clerical
Workers factor on June 30 of the year in which the benefit commenced. The
result shall be multiplied by the product that results when the amount of the
initial benefit is multiplied by sixty percent. In any year in which applying the
adjustment provided in subsection (3) of this section results in a benefit which
would be less than sixty percent of the purchasing power of the initial benefit as
calculated in this subsection, the adjustment shall instead be equal to the
percentage change in the Consumer Price Index for Urban Wage Earners and
Clerical Workers factor from the prior year to the current year.

(3) The current benefit paid to a retired member or beneficiary under this
subsection shall be increased annually by the lesser of (a) the percentage
change in the Consumer Price Index for Urban Wage Earners and Clerical
Workers for the period between June 30 of the prior year to June 30 of the
present year or (b) two and one-half percent.

(4)(a) The current benefit paid to a retired member or beneficiary under this
subsection shall be calculated by multiplying the retired member’s or beneficia-
ry’s total monthly benefit by the lesser of (i) the cumulative change in the
Consumer Price Index for Urban Wage Earners and Clerical Workers from the
last adjustment of the total monthly benefit of each retired member or benefi-
ciary through June 30 of the year for which the annual benefit adjustment is
being calculated or (ii) an amount equal to three percent per annum com-
pounded for the period from the last adjustment of the total monthly benefit of
each retired member or beneficiary through June 30 of the year for which the
annual benefit adjustment is being calculated.
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(b) In order for a retired member or beneficiary to receive the cost-of-living
adjustment calculation method in this subsection, the retired member or
beneficiary shall be (i) a retired member or beneficiary who has been receiving
a retirement benefit for at least five years if the member had at least twenty-five
years of creditable service, (ii) a member who has been receiving a disability
retirement benefit for at least five years pursuant to section 81-2025, or (iii) a
beneficiary who has been receiving a death benefit pursuant to section 81-2026
for at least five years, if the member’s or beneficiary’s monthly accrual rate is
less than or equal to the minimum accrual rate as determined by this subsec-
tion.

(c) The monthly accrual rate under this subsection is the retired member’s or
beneficiary’s total monthly benefit divided by the number of years of creditable
service earned by the retired or deceased member.

(d) The total monthly benefit under this subsection is the total benefit
received by a retired member or beneficiary pursuant to the Nebraska State
Patrol Retirement Act and previous adjustments made pursuant to this section
or any other provision of the act that grants a benefit or cost-of-living increase,
but the total monthly benefit shall not include sums received by an eligible
retired member or eligible beneficiary from federal sources.

(e) Beginning July 1, 2010, the minimum accrual rate under this subsection
was forty dollars and sixteen cents. Beginning July 1, 2011, the minimum
accrual rate under this subsection was forty-one dollars and seventy-nine cents.
Beginning July 1, 2012, the minimum accrual rate under this subsection was
forty-two dollars and forty-five cents. Beginning July 1, 2013, the board shall
annually adjust the minimum accrual rate to reflect the cumulative percentage
change in the Consumer Price Index for Urban Wage Earners and Clerical
Workers from the last adjustment of the minimum accrual rate.

(5) Beginning July 1, 2011, and each July 1 thereafter, each retired member
or beneficiary shall receive the sum of the annual benefit adjustment and such
retiree’s total monthly benefit less withholding, which sum shall be the retired
member’s or beneficiary’s adjusted total monthly benefit. Each retired member
or beneficiary shall receive the adjusted total monthly benefit until the expira-
tion of the annuity option selected by the member or until the retired member
or beneficiary again qualifies for the annual benefit adjustment, whichever
occurs first.

(6) The annual benefit adjustment pursuant to this section shall not cause a
current benefit to be reduced, and a retired member or beneficiary shall neven
receive less than the adjusted total monthly benefit until the annuity option
selected by the member expires.

(7) The board shall adjust the annual benefit adjustment provided in this
section so that the cost-of-living adjustment provided to the retired member or
beneficiary at the time of the annual benefit adjustment does not exceed the
change in the Consumer Price Index for Urban Wage Earners and Clerical
Workers for the period between June 30 of the prior year to June 30 of the
present year. If the consumer price index used in this section is discontinued or
replaced, a substitute index published by the United States Department of
Labor shall be selected by the board which shall be a reasonable representative
measurement of the cost-of-living for retired employees.

(8) The state shall contribute to the State Patrol Retirement Fund an annual
level dollar payment certified by the board. For the 2011-12 fiscal year through
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the 2012-13 fiscal year, the annual level dollar payment certified by the board
shall equal 3.04888 percent of six million eight hundred ninety-five thousand
dollars.

Source: Laws 2011, LB509, § 41; Laws 2013, LB263, § 33.

81-2028 Retirement; disability; exceptions.

No officer shall receive any disability benefit payments when there remains to
his or her credit unused annual leave or sick leave or under any other
circumstances if during the period of disability there has been no impairment of
his or her compensation.

Source: Laws 1947, c. 211, § 13(2), p. 691; R.S.1943, (1978), § 60-455;
Laws 1991, LB 549, § 56.

81-2029 Retirement; disability; proof.

No disability benefit payments shall be made except upon adequate proof
furnished to the system of the existence of such disability, and during the time
when any such benefits are being paid, the system shall have the right, at
reasonable times, to require the disabled officer to submit proof of the continu-
ance of the disability claimed. Disability is defined to be the complete inability
of the officer, for reasons of accident or sickness, to perform the duties of an
officer.

Source: Laws 1947, c. 211, § 13(3), p. 691; Laws 1969, c. 511, § 9, p.
2097; Laws 1974, LB 1004, § 2; R.S.1943, (1978), § 60-456;
Laws 1991, LB 549, § 57.

81-2030 Retirement; disability; medical examinations; expense.

The board shall have the right to demand a physical examination of the
member by a disinterested physician legally authorized to practice medicine
under the laws of the state in which he or she practices, chosen by the system
and at the expense of the system.

Source: Laws 1947, c. 211, § 13(4), p. 691; R.S.1943, (1978), § 60-457;
Laws 1997, LB 623, § 39.

81-2031 Termination of employment; return of contributions, when; rejoin-
ing system; deferred annuity.

(1) Upon termination of employment prior to becoming eligible to retire, as
provided in section 81-2025, and for reasons other than death or disability, an
officer shall be entitled to receive all payments which have been made by
compensation deductions into the State Patrol Retirement Fund plus regular
interest. The return of such contributions and interest to such officer shall
preclude such officer from any benefits under the Nebraska State Patrol
Retirement Act unless and until such officer is reemployed in such capacity and
repays such withdrawals pursuant to section 81-2031.06. If the officer chooses
not to repay such withdrawals with interest, the officer shall enter the system as
a new member with no prior rights.

(2) In lieu of the benefit described in subsection (1) of this section, the officer
may elect to receive a deferred annuity to commence as early as age fifty. If this
election is made, the contributions made to the system by the officer may not be
withdrawn from the system. The deferred annuity shall be computed as a
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percentage of the retirement annuity, as computed in subsection (1) of section
81-2026. The percentage shall be:

(a) Zero percent for the first five years of (i) creditable service plus (ii)
eligibility and vesting credit;

(b) Twenty percent for each completed year for the next five years of (i)
creditable service plus (ii) eligibility and vesting credit; and

(c) One hundred percent after ten completed years of (i) creditable service
plus (ii) eligibility and vesting credit.

In the event of the death of any officer during the deferred period, the
accumulated value of the officer’s contributions at the date of termination plus
regular interest to the date of his or her death shall be paid to such officer’s
beneficiary.

Source: Laws 1947, c. 211, § 14, p. 692; Laws 1959, c. 297, § 1, p. 1106;
Laws 1969, c. 511, § 10, p. 2097; Laws 1974, LB 905, § 6; Laws
1974, LB 1004, § 3; Laws 1975, LB 55, § 1; Laws 1975, LB 235,
§ 4; R.S.1943, (1978), § 60-458; Laws 1986, LB 311, § 27; Laws
1989, LB 506, § 17; Laws 1991, LB 549, § 58; Laws 1994, LB
833, § 44; Laws 1994, LB 1306, § 7; Laws 1996, LB 1076, § 34;
Laws 1997, LB 624, § 32; Laws 1999, LB 703, § 19; Laws 2001,
LB 408, § 23.

The election to receive either a refund of contributions plus

accrued interest or a monthly annuity is made by “the officer.”
Klimek v. Klimek, 18 Neb. App. 82, 775 N.W.2d 444 (2009).

81-2031.01 Retirement system; reemployment; election to repay system;
amount; status; exception.

From January 1, 1991, to June 30, 1991, any person who withdrew his or her
accumulated contributions pursuant to subsection (1) of section 81-2031 prior
to January 1, 1991, and has again become an employee of the Nebraska State
Patrol may elect to repay the retirement system for any number of years of
service which he or she accumulated prior to withdrawing his or her accumu-
lated contributions. The amount to be repaid shall not exceed the amount of the
withdrawal for the years of service for which the repayment is being made plus
the interest which would have accrued on that amount under the retirement
system. Any person who repays such amount shall be restored to the same
status for the years of service for which repayment is made as he or she had
prior to the withdrawal of the accumulated contributions. This section shall not
apply to employees of the Nebraska State Patrol retiring prior to January 1,
1991.

Source: Laws 1990, LB 1105, § 1.

81-2031.02 Retirement system; current employee; participation in another
governmental plan; how treated.

For one year after September 9, 1995, any member employed on or before
September 9, 1995, may apply to the board for eligibility and vesting credit for
years of participation in another Nebraska governmental plan, as defined by
section 414(d) of the Internal Revenue Code. Such credit shall be used toward
the vesting percentage pursuant to subsection (2) of section 81-2031 but shall
not be included as years of service in the benefit calculation.

Source: Laws 1995, LB 501, § 9.
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81-2031.03 Direct rollover; terms, defined; distributee; powers; board;
duties.

(1) For purposes of this section and section 81-2031.04:

(a) Distributee means the member, the member’s surviving spouse, or the
member’s former spouse who is an alternate payee under a qualified domestic
relations order as defined in section 414(p) of the Internal Revenue Code;

(b) Direct rollover means a payment by the retirement system to the eligible
retirement plan or plans specified by the distributee;

(c) Eligible retirement plan means (i) an individual retirement account
described in section 408(a) of the Internal Revenue Code, (ii) an individual
retirement annuity described in section 408(b) of the code, except for an
endowment contract, (iii) a qualified plan described in section 401(a) of the
code, (iv) an annuity plan described in section 403(a) or 403(b) of the code, (v)
except for purposes of section 81-2031.04, an individual retirement plan de-
scribed in section 408A of the code, and (vi) a plan described in section 457(b)
of the code and maintained by a governmental employer. For eligible rollover
distributions to a surviving spouse, an eligible retirement plan means subdivi-
sions (1)(c)(i) through (vi) of this section; and

(d) Eligible rollover distribution means any distribution to a distributee of all
or any portion of the balance to the credit of the distributee in the plan, except
such term shall not include any distribution which is one of a series of
substantially equal periodic payments, not less frequently than annually, made
for the life of the distributee or joint lives of the distributee and the distributee’s
beneficiary or for the specified period of ten years or more and shall not
include any distribution to the extent such distribution is required under
section 401(a)(9) of the Internal Revenue Code.

(2) For distributions made to a distributee on or after January 1, 1993, a
distributee may elect to have any portion of an eligible rollover distribution
paid directly to an eligible retirement plan specified by the distributee.

(3) A member’s surviving spouse or former spouse who is an alternate payee
under a qualified domestic relations order and, on or after July 1, 2010, any
designated beneficiary of a member who is not a surviving spouse or former
spouse who is entitled to receive an eligible rollover distribution from the
retirement system may, in accordance with such rules, regulations, and limita-
tions as may be established by the board, elect to have such distribution made
in the form of a direct transfer to a retirement plan eligible to receive such
transfer under the provisions of the Internal Revenue Code.

(4) An eligible rollover distribution on behalf of a designated beneficiary of a
member who is not a surviving spouse or former spouse of the member may be
transferred to an individual retirement account or annuity described in section
408(a) or section 408(b) of the Internal Revenue Code that is established for the
purpose of receiving the distribution on behalf of the designated beneficiary
and that will be treated as an inherited individual retirement account or
individual retirement annuity described in section 408(d)(3)(C) of the Internal
Revenue Code.

(5) The board shall adopt and promulgate rules and regulations for direct
rollover procedures which are consistent with section 401(a)(31) of the Internal
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Revenue Code and which include, but are not limited to, the form and time of
direct rollover distributions.

Source: Laws 1996, LB 847, § 39; Laws 2002, LB 407, § 51; Laws 2012,
LB916, § 30.

81-2031.04 Retirement system; accept payments and rollovers; limitations;
board; duties.

(1) The retirement system may accept cash rollover contributions from a
member who is making payment pursuant to section 81-2031 if the contribu-
tions do not exceed the amount of payment required for the service credits
purchased by the member pursuant to such section and the contributions
represent (a) all or any portion of the balance of the member’s interest in a
qualified plan under section 401(a) of the Internal Revenue Code or (b) the
interest of the member from an individual retirement account or an individual
retirement annuity, the entire amount of which is attributable to a qualified
total distribution, as defined in the Internal Revenue Code, from a qualified
plan under section 401(a) of the code and qualified as a tax-free rollover
amount. The member’s interest under subdivision (a) or (b) of this subsection
must be transferred to the retirement system within sixty days from the date of
the distribution from the qualified plan, individual retirement account, or
individual retirement annuity.

(2) Cash transferred to the retirement system as a rollover contribution shall
be deposited as other payments for service credits.

(3) Under the same conditions as provided in subsection (1) of this section,
the retirement system may accept eligible rollover distributions from (a) an
annuity contract described in section 403(b) of the Internal Revenue Code, (b) a
plan described in section 457(b) of the code which is maintained by a state, a
political subdivision of a state, or any agency or instrumentality of a state or
political subdivision of a state, or (c) the portion of a distribution from an
individual retirement account or annuity described in section 408(a) or 408(b)
of the code that is eligible to be rolled over and would otherwise be includible
in gross income. Amounts accepted pursuant to this subsection shall be deposit-
ed as all other payments under this section.

(4) The retirement system may accept direct rollover distributions made from
a qualified plan pursuant to section 401(a)(31) of the Internal Revenue Code.
The direct rollover distribution shall be deposited as all other payments under
this section.

(5) The board shall adopt and promulgate rules and regulations defining
procedures for acceptance of rollovers which are consistent with sections
401(a)(31) and 402 of the Internal Revenue Code.

Source: Laws 1996, LB 847, § 40; Laws 2002, LB 407, § 52.

81-2031.05 Retired officer; reemployment; how treated.

A retired officer of the Nebraska State Patrol who becomes a member of the
Nebraska State Patrol shall continue receiving retirement benefits and shall be
treated for all purposes of the Nebraska State Patrol Retirement Act as a new,
member of the system.

Source: Laws 1997, LB 624, § 33.
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81-2031.06 Termination of employment prior to eligibility to retire; rejoining
system; effect.

An officer who terminates employment prior to becoming eligible to retire
and again serves as an officer in the Nebraska State Patrol may elect to repay
part or all of the amount he or she had withdrawn as a refund pursuant to
section 81-2031 plus the interest that would have accrued on such amount.
Payment shall commence prior to termination of employment, shall not be
extended more than five years after the date the officer elects to repay his or
her refund, and shall be completed prior to termination of employment. Prior
service and rights shall be restored in proportion to the amounts repaid, and
the prior service and rights of the officer shall be fully restored only if he or she
repays all accumulated withdrawals plus interest which would have accrued on
that amount.

Source: Laws 2001, LB 408, § 24.

81-2031.07 Retirement system; accept transfers; limitations; how treated.

The retirement system may accept as payment for withdrawn amounts made
pursuant to the Nebraska State Patrol Retirement Act a direct trustee-to-trustee
transfer from (1) an eligible tax-sheltered annuity plan as described in section
403(b) of the Internal Revenue Code or (2) an eligible deferred compensation
plan as described in section 457(b) of the code on behalf of a member who is
making payments for such amounts. The amount transferred shall not exceed
the amount withdrawn and such transferred amount shall qualify as a purchase
of permissive service credit by the member as defined in section 415 of the
code.

Source: Laws 2002, LB 407, § 53.

81-2032 Retirement system; funds; exemption from legal process; exception;
payment for civil damages; conditions.

(1) Except as provided in subsection (2) of this section, all annuities or
benefits which any person shall be entitled to receive under sections 81-2014 to
81-2036 shall not be subject to garnishment, attachment, levy, the operation of
bankruptcy or insolvency laws, or any other process of law whatsoever and
shall not be assignable except to the extent that such annuities or benefits are
subject to a qualified domestic relations order under the Spousal Pension
Rights Act. The payment of any annuities or benefits subject to such order shall
take priority over any payment made pursuant to subsection (2) of this section.

(2) If a member of the retirement system is convicted of or pleads no contest
to a felony that is defined as assault, sexual assault, kidnapping, child abuse,
false imprisonment, or theft by embezzlement and is found liable for civil
damages as a result of such felony, following distribution of the member’s
annuities or benefits from the retirement system, the court may order the
payment of the member’s annuities or benefits under the retirement system for
such civil damages, except that the annuities or benefits to the extent reason-
ably necessary for the support of the member or any of his or her beneficiaries
shall be exempt from such payment. Any order for payment of annuities orn
benefits shall not be stayed on the filing of any appeal of the conviction. If the
conviction is reversed on final judgment, all annuities or benefits paid as civil
damages shall be forfeited and returned to the member. The changes made to
this section by Laws 2012, LB916, shall apply to persons convicted of or who

Reissue 2014 234



NEBRASKA STATE PATROL § 81-2034

have pled no contest to such a felony and who have been found liable for civil
damages as a result of such felony prior to, on, or after April 7, 2012.

Source: Laws 1947, c. 211, § 15, p. 692; Laws 1969, c. 511, § 11, p. 2098;
R.S.1943, (1978), § 60-459; Laws 1986, LB 311, § 28; Laws 1989,
LB 506, § 18; Laws 1994, LB 833, § 45; Laws 1995, LB 574,
§ 84; Laws 1996, LB 1273, § 29; Laws 2012, LB916, § 31.

Cross References

Spousal Pension Rights Act, see section 42-1101.

A benefit is a cash payment or service provided for under an This section exempts annuities or benefits a person is entitled
annuity, pension plan, or insurance policy. J.M. v. Hobbs, 281 to receive under the Nebraska State Patrol Retirement Act from!
Neb. 539, 797 N.W.2d 227 (2011). execution, even in the person’s possession. J.M. v. Hobbs, 281

An annuity is a fixed sum of money payable periodically. J.M. Neb. 539, 797 N.W.2d 227 (2011).
v. Hobbs, 281 Neb. 539, 797 N.W.2d 227 (2011).

81-2033 Retirement; total service credit.

In computing length of creditable service under the Nebraska State Patrol
Retirement Act, such service shall include the years of service with the Nebras-
ka State Patrol, permanent force, as established by the law creating the
Nebraska State Patrol computed to the nearest one-twelfth year and shall only
include such years during which the person was a contributing member of the
Nebraska State Patrol Retirement System. Length of creditable service shall
also include credit for time served in the armed forces pursuant to section
81-2034. For subsection (2) of section 81-2031 only, service shall also include
credit for vesting pursuant to sections 60-1304, 81-2016, and 81-2031.02.

Source: Laws 1947, c. 211, § 16, p. 692; Laws 1969, c. 511, § 12, p. 2098;
R.S.1943, (1978), § 60-460; Laws 1993, LB 724, § 17; Laws 1995,
LB 501, § 10; Laws 1997, LB 624, § 34; Laws 2002, LB 470, § 9.

81-2034 Retirement; method of crediting for time served in armed forces;
effect.

(1) Any member of the Nebraska State Patrol who, while a member of the
Nebraska State Patrol, entered into and served or shall enter into and serve in
the armed forces of the United States during a declared emergency, as defined
and prescribed under such rules and regulations as the board may adopt, and
who, within six months after honorable discharge or honorable separation from
active duty, returned or returns to the service of the state and again becomes a
member of the Nebraska State Patrol shall be credited, in determining benefits
due such member from the State Patrol Retirement Fund, for all the time
actually served in the armed forces as if such person had been in the service of
the Nebraska State Patrol throughout such declared emergency service in the
armed forces.

(2) Under such rules and regulations as the board adopts and promulgates,
any member of the Nebraska State Patrol who is reemployed on or after
December 12, 1994, pursuant to 38 U.S.C. chapter 43, shall be treated as not
having incurred a break in service by reason of his or her period of military
service. Such military service shall be credited for purposes of determining the
nonforfeitability of the member’s accrued benefits and the accrual of benefits
under the plan. The state shall be liable for funding any obligation of the plan to
provide benefits based upon such period of military service.

Source: Laws 1949, c. 177, § 1, p. 481; Laws 1967, c. 391, § 5, p. 1216;
Laws 1971, LB 987, § 15; R.S.1943, (1978), § 60-461; Laws 1991,
LB 549, § 59; Laws 1996, LB 847, § 38.
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81-2035 Annuity; adjustment; amount.

Any annuity paid pursuant to sections 81-2014 to 81-2034 to any officer or
surviving spouse qualified to receive such payment shall be adjusted on May 27,
1989, to reflect changes in the cost of living and wage levels that have occurred
subsequent to the date of retirement. The adjustment shall be an increase in an
amount equal to three percent for each year since the date of such officer’s
retirement commencing on and after January 1, 1978, until December 31, 1984.

Source: Laws 1989, LB 137, § 1.

81-2036 Annuity; additional adjustment; changes in family unit.

After the adjustment prescribed in section 81-2035 is made, any annuity paid
pursuant to sections 81-2014 to 81-2034 to any officer or surviving spouse
qualified to receive such payment shall be adjusted on May 27, 1989, to reflect
changes in the cost of living and wage levels which have occurred subsequent
to the date of retirement up to an annuity total amount equal to five thousand
nine hundred eighty dollars for a one-member family unit. For each additional
member of the family unit the amount shall be increased by two thousand forty
dollars. The annuity shall be adjusted to reflect any changes in the family unit
when the change occurs. A change in the family unit after retirement occurs (1)
upon the death of the officer, (2) upon the death of the spouse or a dependent
child, (3) upon the birth of a dependent child, (4) upon the divorce of the officer
and his or her spouse, (5) when the officer no longer provides support for a
dependent child, and (6) when a dependent child becomes nineteen years of
age. Each officer or surviving spouse whose annuity is adjusted pursuant to this
section shall file an annual report with the retirement system, on a form
prescribed by the Public Employees Retirement Board, to verify the size of the
family unit. For purposes of this section, family unit shall include the officer,
his or her spouse at the time of retirement, the officer’s legal dependent
children under nineteen years of age, and the officer’s dependent handicapped
children.

Source: Laws 1989, LB 137, § 2.

81-2037 Limitation of actions.

Every claim and demand under sections 81-2014 to 81-2036 and against the
retirement system or the board shall be forever barred unless the action is
brought within two years of the time at which the claim accrued.

Source: Laws 1996, LB 1076, § 36.

81-2038 False or fraudulent actions; prohibited acts; penalty; denial of
benefits.

Any person who, knowing it to be false or fraudulent, presents or causes to be
presented a false or fraudulent claim or benefit application, any false or
fraudulent proof in support of such a claim or benefit, or false or fraudulent
information which would affect a future claim or benefit application to be paid
under the retirement system for the purpose of defrauding or attempting to
defraud the retirement system shall be guilty of a Class II misdemeanor. The
board shall deny any benefits that it determines are based on false or fraudulent
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information and shall have a cause of action against the officer to recover any
benefits already paid on the basis of such information.

Source: Laws 1998, LB 1191, § 66.

81-2039 Retirement system contributions, property, and rights; how treated.

All contributions to the retirement system, all property and rights purchased
with the contributions, and all investment income attributable to the contribu-
tions, property, or rights shall be held in trust by the State of Nebraska for the
exclusive benefit of members and their beneficiaries and shall only be used to
pay benefits to such persons and to pay administrative expenses according to
the provisions of the Nebraska State Patrol Retirement Act.

Source: Laws 1998, LB 1191, § 67.

81-2040 Termination of system or contributions; effect.

Upon termination or partial termination of the retirement system or upon
complete discontinuance of contributions under the retirement system, the
rights of all affected members to benefits accrued to the date of such termi-
nation, partial termination, or discontinuance, to the extent funded as of such
date, shall be nonforfeitable.

Source: Laws 1998, LB 1191, § 68.

81-2041 DROP participation authorized; requirements; fees.

(1) Any member who meets the participation requirements of subsection (2)
of this section may participate in DROP. DROP provides that subsequent to
attaining normal age and service retirement eligibility, a member may volun-
tarily choose to participate in DROP upon its adoption which, for purposes of
this section, shall be the earlier of September 1, 2008, or the first of the month
following a favorable letter determination by the Internal Revenue Service. If
the member chooses to participate in DROP, the member shall be deemed to
have retired but shall not be deemed to be terminated, and the member may
continue in active employment for up to a five-year period. During the DROP
period, the member’s retirement benefit payments shall be deposited into the
DROP account for the benefit of the member until the member actually retires
from active employment at or before the expiration of the DROP period.
Thereafter, future retirement benefit payments shall be made directly to the
member, and the member shall have access to all funds in the DROP account
designated for the benefit of the member. DROP funds shall be held and
invested in a defined contribution account under section 414(k) of the Internal
Revenue Code and shall meet the limitations in section 415 of the code.

(2) To participate in the DROP program, a member shall meet the following
requirements:

(a) A member shall be eligible to enter DROP at any time subsequent to the
date when the member has (i) attained normal retirement age and (ii) complet-
ed twenty-five years of service. Members having attained normal retirement age
and completed twenty-five years of service on or before the date of adoption of]
DROP shall be eligible to enter DROP at any future date;

(b) A member who elects to enter DROP shall be entitled to receive regular
age and service retirement benefits in accordance with section 81-2026. A
member is entitled to remain in DROP for a maximum of five years subsequent
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to the date of the member’'s DROP election. A member may separate from
service and thereby exit DROP at any time during the DROP period. On or
before the completion of the DROP period, the member must separate from
active employment and exit DROP. During the DROP period, a member’s
retirement benefit shall be payable to the DROP account vendor designated in
the member’s name. Amounts transferred or paid to a participating member’s
DROP account shall not constitute annual additions under section 415 of the
Internal Revenue Code;

(¢) A member electing to enter DROP shall choose an annuity payment
option. After the option is chosen, the member shall not be entitled to any
retirement benefit changes, for reasons including, but not limited to, wage
increases, promotions, and demotions, except that the restriction on retirement
benefit changes shall not apply in the event of duty-related death or duty-related
disability. The benefit amount shall be fixed as of the date of election and shall
be payable as if the employee retired on that date and separated from active
employment. Upon the death of a member during the DROP period, monthly
benefits shall be provided as a percentage of the amount of the member’s
annuity as set forth in subsection (3) of section 81-2026 based upon the annuity
benefit calculation made at commencement of the DROP period. In addition,
the balance of the DROP account, if any, shall be provided to the beneficiary or
beneficiaries of the member in accordance with subsection (6) of section
81-2026 or, if no beneficiary is provided, to the estate of the member. Upon the
disability of a member during the DROP period, the member shall be deemed to
have completed the DROP period, shall begin receiving the annuity benefit as
calculated at the commencement of the DROP period, and shall be paid the
balance of the DROP account, if any;

(d) No member shall be allowed to continue making the required contribu-
tions while the member is enrolled in DROP;

(e) During the DROP period, the Nebraska State Patrol shall not be assessed
the amount required under subsection (2) of section 81-2017 nor shall such
amount be credited to the State Patrol Retirement Fund;

(f) The member shall be paid the balance of the DROP account upon the
member’s separation from active employment or at the expiration of the DROP
period thereby ending the member’s participation in DROP. If a member has
not voluntarily separated from active employment on or before the completion
of the DROP period, the member’s retirement benefit shall be paid directly to
the member thereby ending the member’s active employment. The member’s
DROP account shall consist of accrued retirement benefits and interest on such
benefits;

(g) Any member that is enrolled in DROP shall be responsible for directing
the DROP account designated for the benefit of the member by investing the
account in any DROP investment options. There shall be no guaranteed rate of
investment return on DROP account assets. Any losses, charges, or expenses
incurred by the participating DROP member in such member’s DROP account
by virtue of the investment options selected by the participating DROP member
shall not be made up by the retirement system but all of the same shall be borne
by the participating DROP member. The retirement system, the state, the board,
and the state investment officer shall not be responsible for any investment
results under the DROP agreement. Transfers between investment options shall
be in accordance with the rules and regulations of DROP. A DROP account
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shall be established for each participating DROP member. Such DROP account
shall be adjusted no less frequently than annually for the member’s retirement;
benefit distributions and net investment earnings and losses;

(h) If the DROP account is subject to administrative or other fees or charges,
such fees or charges shall be charged to the participating DROP member’s
DROP account; and

(i) Cost-of-living adjustments as provided for in section 81-2027.08 shall not
be applied to retirement benefits during the DROP period.

Source: Laws 2007, LB324, § 3; Laws 2011, LB509, § 43; Laws 2012,
LB916, § 32; Laws 2013, LB263, § 34.

ARTICLE 21
STATE ELECTRICAL DIVISION

Section

81-2101. Act, how cited.

81-2102. Terms, defined.

81-2103. State Electrical Division; created; State Electrical Board; members; duties;
qualifications; terms.

81-2104. State Electrical Board; powers enumerated.

81-2105. Electrical Division Fund; created; how funded; board; expenses.

81-2106. Plan, lay out, or supervise certain activities; license required; exceptions.

81-2107. Electrical contractor license; applicant; qualifications; Class B electrical
contractor license and Class B master electrician license; restriction on
license.

81-2108. Wiring or installing; license required; exceptions; lending license
prohibited.

81-2109. Journeyman electrician license; residential journeyman electrician license;
qualifications; Class B journeyman electrician license; restriction on
license.

81-2110. Installer; license; rights and privileges.

81-2111. Repealed. Laws 1993, LB 193, § 35.

81-2112. Special electrician license; licensee; rights and privileges; qualifications.

81-2112.01. Repealed. Laws 1993, LB 193, § 35.
81-2112.02. Fire alarm installer; license; rights and privileges; experience.

81-2113. Apprentice electrician; registration; supervision.

81-2114. State Electrical Division; provide training sessions and sites; fee.

81-2115. License; written examination; when given; examination required to renew
license; when.

81-2116. License; issued upon passing examination and showing satisfactory
qualifications.

81-2117. Repealed. Laws 1993, LB 193, § 35.

81-2117.01. License renewal; continuing education required; instructor and course
approval; certificate of attendance.

81-2117.02. License; renewal.

81-2118. Licenses; expiration; fees.

81-2119. Death of licensee; representative may carry on business; how long;
insurance required.

81-2120. Licenses; issued without examination; reciprocity with other states.

81-2121. Act; not applicable to certain situations; enumerated.

81-2122. Repealed. Laws 1993, LB 193, § 35.
81-2123. Repealed. Laws 1993, LB 193, § 35.

81-2124. Electrical installations; subject to inspection.

81-2125. State inspection; not applicable in certain political subdivisions; when;
electrical inspector; certificate of qualification.

81-2126. Request for inspection; when required; fees; failure to file request;
procedure.
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Section

81-2127. Inspection; installation not in compliance with standards; written order to
condemn; opportunity to correct noncompliance.

81-2128. Condemnation or disconnection order; service.

81-2129. Installations; connected; certificate of safe operation; dismissal of
condemnation or disconnection order; contents of certificate; transient
projects; duty of board.

81-2130. Political subdivision inspections; file inspection codes with board; no
additional license fee required; powers of political subdivision.

81-2131. Repealed. Laws 1993, LB 193, § 35.

81-2132. Inspections; not required; when.

81-2133. Supplier of electrical energy; liability limited; exception.

81-2134. State inspection; procedures.

81-2135. State inspection; fees; when due; when not applicable; schedule of fees.

81-2136. Inspection; new electrical installation not in compliance with standards;
condemnation; when; opportunity to correct.

81-2137. Inspection; new electrical installation not in compliance with standards;
disconnection; when; opportunity to correct.

81-2138. Noncomplying installation; not dangerous; correction order; contents;
failure to correct; effect; liability of energy supplier.

81-2139. Correction order; countermanded or extended; written request; action on.

81-2140. Condemnation, disconnection, and correction orders; forms; service;
manner.

81-2141. Appeal from condemnation or disconnection order; time; stay of appeal;
conditions.

81-2142. Appeal; hearing officer; hearing; decision by board; notice; opportunity to
present evidence; hearing date.

81-2143. Violations, enumerated; penalties.

81-2144. Repealed. Laws 1993, LB 193, § 35.
81-2145. Repealed. Laws 2003, LB 126, § 16.

81-2101 Act, how cited.

Sections 81-2101 to 81-2143 shall be known and may be cited as the State
Electrical Act.
Source: Laws 1975, LB 525, § 1; R.S.1943, (1976), § 81-571; Laws 1986,
LB 379, § 1; Laws 1993, LB 215, § 1; Laws 1993, LB 193, § 1;
Laws 2003, LB 126, § 1.

81-2102 Terms, defined.

For purposes of the State Electrical Act, unless the context otherwise re-
quires:

(1) Apprentice electrician means any person, other than a licensee, who, as
such person’s principal occupation, is engaged in learning and assisting in the
installation, alteration, and repair of electrical equipment as an employee of a
licensee and who is registered with the board. For purposes of this subdivision,
persons who are not engaged in the installation, alteration, or repair of
electrical wiring and apparatus, either inside or outside buildings, shall not be
considered apprentice electricians;

(2) Board means the State Electrical Board;

(3) Class A master electrician means a person having the necessary qualifica-
tions, training, experience, and technical knowledge to properly plan, lay out,
and supervise the installation of wiring, apparatus, and equipment for electric
light, heat, power, and other purposes and who is licensed by the board;

(4) Class B electrical contractor means a person having the necessary
qualifications, training, experience, and technical knowledge to properly plan,
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lay out, install, and supervise the installation of wiring, apparatus, and equip-
ment for systems of not over four hundred ampere capacity for light, heat,
power, and other purposes in any structure used and maintained as a residen-
tial dwelling but not larger than a four-family dwelling located in any munici-
pality which has a population of less than one hundred thousand inhabitants
and who is licensed by the board;

(5) Class B journeyman electrician means a person having the necessary
qualifications, training, experience, and technical knowledge to wire for on
install electrical wiring, apparatus, and equipment for systems of not over four
hundred ampere capacity for light, heat, power, and other purposes in any
structure used and maintained as a residential dwelling but not larger than a
four-family dwelling located in any municipality which has a population of less
than one hundred thousand inhabitants and who is licensed by the board;

(6) Class B master electrician means a person having the necessary qualifica-
tions, training, experience, and technical knowledge to properly plan, lay out,
and supervise the installation of wiring, apparatus, and equipment for systems
of not over four hundred ampere capacity for light, heat, power, and other
purposes in any structure used and maintained as a residential dwelling but not
larger than a four-family dwelling located in any municipality which has a
population of less than one hundred thousand inhabitants and who is licensed
by the board;

(7) Commercial installation means an installation intended for commerce, but
does not include a residential installation;

(8) Electrical contractor means a person having the necessary qualifications,
training, experience, and technical knowledge to properly plan, lay out, install,
and supervise the installation of wiring, apparatus, and equipment for electric
light, heat, power, and other purposes and who is licensed by the board;

(9) Fire alarm installer means any person having the necessary qualifications,
training, and experience to plan, lay out, and install electrical wiring, appara-
tus, and equipment for only those components of fire alarm systems that
operate at fifty volts or less and who is licensed by the board;

(10) Industrial installation means an installation intended for use in the
manufacture or processing of products involving systematic labor or habitual
employment and includes installations in which agricultural or other products
are habitually or customarily processed or stored for others, either by buying or
reselling on a fee basis;

(11) Installer means a person who has the necessary qualifications, training,
experience, and technical knowledge to properly lay out and install electrical
wiring, apparatus, and equipment for major electrical home appliances on the
load side of the main service in any municipality which has a population of less
than one hundred thousand inhabitants and who is licensed by the board;

(12) Inspector means a person certified as an electrical inspector upon such
reasonable conditions as may be adopted by the board. The board may permit
more than one class of electrical inspector;

(13) Journeyman electrician means a person having the necessary qualifica-
tions, training, experience, and technical knowledge to wire for or install
electrical wiring, apparatus, and equipment and to supervise apprentice electri-
cians and who is licensed by the board;
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(14) New electrical installation means the installation of wiring, apparatus,
and equipment for electric light, heat, power, and other purposes;

(15) Public-use building or facility means any building or facility designated
for public use;

(16) Residential installation means an installation intended for a single-family
or two-family residential dwelling or a multi-family residential dwelling not
larger than three stories in height;

(17) Residential journeyman electrician means a person having the necessary
qualifications, training, experience, and technical knowledge to wire for on
install electric wiring, apparatus, and equipment for residential installations
and to supervise apprentice electricians and who is licensed by the board;

(18) Routine maintenance means the repair or replacement of existing
electrical apparatus and equipment of the same size and type for which no
changes in wiring are made; and

(19) Special electrician means a person having the necessary qualifications,
training, and experience in wiring or installing special classes of electrical
wiring, apparatus, equipment, or installations which shall include irrigation
system wiring, well pump wiring, air conditioning and refrigeration installa-
tion, and sign installation and who is licensed by the board.

Source: Laws 1975, LB 525, § 2; Laws 1978, LB 833, § 2; Laws 1981, LB
67, 8§ 1; R.S.Supp.,1981, § 81-572; Laws 1993, LB 193, § 2; Laws
2003, LB 126, § 2; Laws 2004, LB 914, § 1.

81-2103 State Electrical Division; created; State Electrical Board; members;
duties; qualifications; terms.

There is hereby established an independent agency to be known as the State
Electrical Division which shall be under the administrative and operative
control of the executive director of such division. The division shall include a
seven-member State Electrical Board appointed by the Governor with the
consent of the Legislature. All members of the board shall be residents of the
State of Nebraska. The board shall direct the efforts of the executive director
and set the policy of the division. One of such members shall be a journeyman
electrician, one shall be an electrical contractor or master electrician, one shall
be a certified electrical inspector, one shall be a licensed professional electrical
engineer, one shall be a representative of a public power district or rural
electric cooperative in the state, one shall be a representative of the municipal
electric systems in the state, and one shall be a member of any of such groups.
The members of the board shall be appointed for staggered terms of five years.
Any vacancy occurring in the membership of the board shall be filled by the
Governor for the unexpired term. Each member of the board shall serve until
his or her successor is appointed and qualified. The executive director shall be
the executive secretary of the board and shall be responsible for all books,
records, and transcripts of proceedings of the board.

Source: Laws 1975, LB 525, § 3; Laws 1978, LB 833, § 2;
R.S.Supp.,1980, § 81-573; Laws 1982, LB 490, § 1; Laws 1993,
LB 193, § 3; Laws 1997, LB 622, § 127; Laws 2003, LB 126,
§ 3.

81-2104 State Electrical Board; powers enumerated.
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The board shall have power to:
(1) Elect its own officers;

(2) Engage and fix the compensation of such officers, inspectors, and employ-
ees as may be required in the performance of its duties;

(3) Pay such other expenses as may be necessary in the performance of its
duties;

(4) Provide upon request such additional voluntary inspections and reviews
as it deems appropriate;

(5) Adopt, promulgate, and revise rules and regulations necessary to enable it
to carry into effect the State Electrical Act. In adopting and promulgating such
rules and regulations, the board shall be governed by the minimum standards
set forth in the National Electrical Code issued and adopted by the National
Fire Protection Association in 2014, Publication Number 70-2014, which code
shall be filed in the offices of the Secretary of State and the board and shall be
a public record. The board shall adopt and promulgate rules and regulations
establishing wiring standards that protect public safety and health and property
and that apply to all electrical wiring which is installed subject to the State
Electrical Act;

(6) Revoke, suspend, or refuse to renew any license or registration granted
pursuant to the State Electrical Act when the licensee or registrant (a) violates
any provision of the National Electrical Code as adopted pursuant to subdivi-
sion (5) of this section, the act, or any rule or regulation adopted and
promulgated pursuant to the act, (b) fails or refuses to pay any examination,
registration, or license renewal fee required by law, (c) is an electrical contrac-
tor or master electrician and fails or refuses to provide and keep in force a
public liability insurance policy as required by the board, or (d) violates any
political subdivision’s approved inspection ordinances;

(7) Order disconnection of power to any electrical installation that is proxi-
mately dangerous to health and property;

(8) Order removal of electrical wiring and apparatus from premises when
such wiring and apparatus is proximately dangerous to health and property;

(9) Investigate, for the purpose of identifying dangerous electrical wiring or
violations of the National Electrical Code as adopted pursuant to subdivision
(5) of this section, any death by electrocution that occurs within the State of
Nebraska;

(10) Refuse to renew any license granted pursuant to the act when the
licensee fails to submit evidence of completing the continuing education re-
quirements under section 81-2117.01;

(11) Provide for the amount and collection of fees for inspection and other
services;

(12) Adopt a seal, and the executive secretary shall have the care and custody
thereof; and

(13) Enforce the provisions of the National Electrical Code as adopted
pursuant to subdivision (5) of this section.

Source: Laws 1975, LB 525, § 5; Laws 1978, LB 906, § 1; Laws 1978, LB
833, 8§ 3; Laws 1981, LB 77, § 1; R.S.Supp.,1981, § 81-575; Laws
1984, LB 946, § 1; Laws 1987, LB 69, § 1; Laws 1990, LB 863,
§ 1; Laws 1993, LB 215, § 2; Laws 1993, LB 193, § 4; Laws
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1993, LB 192, § 1; Laws 1996, LB 933, § 1; Laws 1999, LB 91,
§ 1; Laws 2002, LB 873, § 1; Laws 2003, LB 126, § 4; Laws
2005, LB 201, § 1; Laws 2010, LB411, § 1; Laws 2011, LB56,
§ 1; Laws 2014, LB863, § 28.
Effective date April 10, 2014.

81-2105 Electrical Division Fund; created; how funded; board; expenses.

There is hereby created the Electrical Division Fund. All money received
under the State Electrical Act shall be remitted to the State Treasurer for credit
to the fund. Each member of the board shall be reimbursed for the actual and
necessary expenses incurred in the performance of his or her duties pursuant to
sections 81-1174 to 81-1177 to be paid out of the fund. Transfers may be made
from the fund to the General Fund at the direction of the Legislature.

Source: Laws 1975, LB 525, § 6; R.S.1943, (1976), § 81-576; Laws 1993,
LB 193, § 5; Laws 2009, First Spec. Sess., LB3, § 84.

81-2106 Plan, lay out, or supervise certain activities; license required;
exceptions.

Except as provided in section 81-2108, 81-2110, or 81-2112, no person shall,
for another, plan, lay out, or supervise the installation of wiring, apparatus, or
equipment for electrical light, heat, power, and other purposes unless he or she
is licensed by the board as a Class B electrical contractor, an electrical
contractor, a Class A master electrician, or a Class B master electrician.

Source: Laws 1975, LB 525, § 7; Laws 1978, LB 833, § 4;
R.S.Supp.,1980, § 81-577; Laws 1993, LB 193, § 6; Laws 2003,
LB 126, § 5.

81-2107 Electrical contractor license; applicant; qualifications; Class B elec-
trical contractor license and Class B master electrician license; restriction on
license.

(1) An applicant for an electrical contractor license shall (a) be a graduate of
a four-year electrical course in an accredited college or university, (b) have at
least one year’s experience, acceptable to the board, as a journeyman electri-
cian, or (c) have at least five years’ experience, acceptable to the board, in
planning for, laying out, supervising, and installing wiring, apparatus, or
equipment for electrical light, heat, and power.

(2) A Class B electrical contractor license and a Class B master electrician
license shall be valid only in regard to systems of not over four hundred
amperes in capacity in structures used and maintained as residential dwellings
but not larger than four-family dwellings located in any municipality which has
a population of less than one hundred thousand inhabitants.

Source: Laws 1975, LB 525, § 9; Laws 1978, LB 833, § 6;
R.S.Supp.,1980, § 81-578; Laws 1993, LB 193, § 7; Laws 2003,
LB 126, § 6.

81-2108 Wiring or installing; license required; exceptions; lending license
prohibited.

(1) Except as provided in subsection (2) of this section or in section 81-2110
or 81-2112, no person shall, for another, wire for or install electrical wiring,
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apparatus, or equipment unless he or she is licensed by the board as a Class B
electrical contractor, an electrical contractor, a Class A master electrician, a
Class B master electrician, or a fire alarm installer.

(2) Except as provided in section 81-2106, 81-2110, or 81-2112, no person
shall wire for or install electrical wiring, apparatus, or equipment or supervise
an apprentice electrician unless such person is licensed as a Class B journey-
man electrician, a journeyman electrician, a residential journeyman electrician,
or a fire alarm installer and is employed by a Class B electrical contractor, an
electrical contractor, a Class A master electrician, a Class B master electrician,
or a fire alarm installer.

For purposes of this section, the holder of a fire alarm installer license shall
only supervise those apprentices engaged in the installation of fire alarm
equipment and apparatus operating at fifty volts or less.

(3) No person licensed under the State Electrical Act may lend his or her
license to any person or knowingly permit the use of such license by another.

Source: Laws 1975, LB 525, § 9; Laws 1978, LB 833, § 6;
R.S.Supp.,1980, § 81-579; Laws 1982, LB 605, § 1; Laws 1993,
LB 193, § 8; Laws 2003, LB 126, § 7; Laws 2004, LB 914, § 2.

81-2109 Journeyman electrician license; residential journeyman electrician
license; qualifications; Class B journeyman electrician license; restriction on
license.

(1) An applicant for a journeyman electrician license shall have at least four
years’ experience, acceptable to the board, in the electrical trade. Registration
as an apprentice electrician for those years shall, on the approval of the board,
constitute evidence of such experience. The board may by rule or regulation
provide for the allowance of one year of experience credit for successful
completion of a two-year post-high school electrical course approved by the

board.

(2) On and after July 16, 2004, an applicant for a residential journeyman
electrician license shall have at least three years’ experience, acceptable to the
board, in the electrical trade. Registration as an apprentice electrician for those
years shall, on the approval of the board, constitute evidence of such experi-
ence. The board may by rule or regulation provide for the allowance of one
year of experience credit for successful completion of a two-year post-high
school electrical course approved by the board. A residential journeyman
electrician license shall be valid only for residential installations.

(3) A Class B journeyman electrician license shall be valid only for electrical
systems of not over four hundred amperes in capacity in structures used and
maintained as residential dwellings but not larger than four-family dwellings
located in any municipality which has a population of less than one hundred
thousand inhabitants.

Source: Laws 1975, LB 525, § 10; R.S.1943, (1976), § 81-580; Laws 1993,
LB 193, § 9; Laws 2004, LB 914, § 3.

81-2110 Installer; license; rights and privileges.

Any person holding an installer license may lay out and install electrical
wiring, apparatus, and equipment for major electrical home appliances on the
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load side of the main service in any municipality having a population of less
than one hundred thousand inhabitants.

Source: Laws 1975, LB 525, 8§ 11; R.S.1943, (1976), § 81-581; Laws 1993,
LB 193, § 10.

81-2111 Repealed. Laws 1993, LB 193, § 35.

81-2112 Special electrician license; licensee; rights and privileges; qualifica-
tions.

The board shall by rule or regulation provide for the issuance of special
electrician licenses empowering the licensee to engage in a limited class or
classes of electrical work, which class or classes shall be specified on the
license. Each licensee shall have experience, acceptable to the board, in each
such limited class of work for which he is licensed.

Source: Laws 1975, LB 525, § 13; R.S.1943, (1976), § 81-583.

81-2112.01 Repealed. Laws 1993, LB 193, § 35.

81-2112.02 Fire alarm installer; license; rights and privileges; experience.

On and after September 9, 1993, any person licensed as a fire alarm installer
may plan, lay out, and install electrical wiring, apparatus, and equipment for
only those components of fire alarm systems that operate at fifty volts or less.
An applicant for a fire alarm installer license shall have at least two years
experience, acceptable to the board, in planning, laying out, and installing fire
alarm systems.

Source: Laws 1993, LB 193, § 11.

81-2113 Apprentice electrician; registration; supervision.

(1) A person may register with the board and pay a fee as provided in section
81-2118 to work as an apprentice electrician. Such registration shall entitle the
registrant to act as an apprentice electrician to a Class B electrical contractor,
an electrical contractor, a Class B journeyman electrician, a journeyman
electrician, a residential journeyman electrician, a Class A master electrician,
or a Class B master electrician as provided in subsection (2) of this section.

(2) An apprentice electrician shall do no electrical wiring except under the
direct personal on-the-job supervision and control and in the immediate pres-
ence of a licensee under the State Electrical Act. Such supervision shall include
both on-the-job training and related classroom training as approved by the
board. The licensee may employ or supervise apprentice electricians at a ratio
not to exceed three apprentice electricians to one licensee, except that such
ratio and the other requirements of this section shall not be applicable to a
teacher-student relationship within a classroom of a community college.

For purposes of this section, the direct personal on-the-job supervision and
control and in the immediate presence of a licensee shall mean the licensee and
the apprentice electrician shall be working at the same project location but
shall not require that the licensee and apprentice electrician must be within
sight of one another at all times.

(3) An apprentice electrician shall not install, alter, or repair electrical
equipment except as provided in this section, and the licensee employing or
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supervising an apprentice electrician shall not authorize or permit such actions
by the apprentice electrician.

Source: Laws 1975, LB 525, § 14; Laws 1981, LB 67, § 2;
R.S.Supp., 1981, § 81-584; Laws 1993, LB 193, § 12; Laws
2003, LB 126, § 8; Laws 2004, LB 914, § 4.

81-2114 State Electrical Division; provide training sessions and sites; fee.
The State Electrical Division may:

(1) Provide training sessions for persons applying for licenses pursuant to the
State Electrical Act, which sessions shall be held before each licensing exami-
nation is given. The purpose of the training sessions shall be to review electrical
theory, current rules, regulations, codes, and laws pertaining to electricians,
and other subjects deemed necessary by the division. The Electrical Division
Fund shall be utilized in carrying out this section, and the attendance fee for
one or more sessions shall be forty dollars; and

(2) Designate six training sites in the state which shall be the most convenient
and easily accessible locations in the state for those persons who attend to take
the licensing examination and who desire to attend training sessions.

Money collected under this section shall be remitted to the State Treasurer
for credit to the Electrical Division Fund.

Source: Laws 1975, LB 525, § 15; R.S.1943, (1976), § 81-585; Laws 1993,
LB 193,§ 13; Laws 2003, LB 126, § 9.

81-2115 License; written examination; when given; examination required to
renew license; when.

In addition to the education and experience requirements imposed in the
State Electrical Act and except as otherwise provided in section 81-2116, each
applicant shall, prior to issuance of a license under the act, pass a written
examination given by the board to insure his or her competence. Such exami-
nation shall contain reasonable questions based upon the then current National
Electrical Code and upon electrical theory. When answering questions based
upon the National Electrical Code, the applicant may refer to an open copy of
such code. Examinations shall be given at least twice yearly. Any licensee
failing to renew his or her license by April 1 after its expiration shall take the
examination before he or she is issued a new license.

Source: Laws 1975, LB 525, § 16; R.S.1943, (1976), § 81-586; Laws 1982,
LB 605, § 2; Laws 1993, LB 193, § 14.

81-2116 License; issued upon passing examination and showing satisfactory
qualifications.

Any person having been examined and having submitted satisfactory evidence
that he or she is qualified to undertake and perform work in his or her trade or
skill, to the end that any such work will be safely and properly accomplished
and installed in accordance with approved standards, based upon minimum
standards adopted by the board pursuant to section 81-2104 for such work,
shall be licensed as provided in the State Electrical Act.

Source: Laws 1975, LB 525, 8§ 17; R.S.1943, (1976), § 81-587; Laws 1993,
LB 193, § 15.
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81-2117 Repealed. Laws 1993, LB 193, § 35.

81-2117.01 License renewal; continuing education required; instructor and
course approval; certificate of attendance.

(1) In order to renew a license issued under the State Electrical Act, the
licensee shall be required to complete twelve contact hours of continuing
education by January 1, 1995, for renewal on such date and twelve contact
hours by January 1 of each odd-numbered year thereafter. The continuing
education courses shall be approved by the board and may consist of training
programs, courses, and seminars by the State Electrical Division or public or
private schools, organizations, or associations. The contact hours shall include
a minimum of six contact hours studying the National Electrical Code de-
scribed in section 81-2104, and the remaining contact hours may include study
of electrical circuit theory, blueprint reading, transformer and motor theory,
electrical circuits and devices, control systems, programmable controllers, and
microcomputers or any other study of electrical-related material that is ap-
proved by the board. Any additional hours studying the National Electrical
Code shall be acceptable. For purposes of this section, a contact hour shall
mean fifty minutes of classroom attendance at an approved course under a
qualified instructor approved by the board.

(2) An application for approval of the instructor and course offering shall be
submitted annually on a form provided by the board. The approval by the board
of the application shall be valid for one calendar year from the date of approval
and shall include the following information:

(a) Name of the sponsoring organization or school, if any, the address of such
organization or school, and the name of the contact person;

(b) The instructor’s name, address, and telephone number;

(c) The title of the course offering;

(d) A description of all materials to be distributed to the participants;

(e) The date and exact location of each presentation of the course offering;

(f) The duration and time of the offering;

(g) A detailed outline of the subject matter together with the time sequence of]
each segment, faculty for each segment, and teaching technique used in each
segment;

(h) The procedure for measuring attendance; and

(i) A description of the faculty, including name, background, and practical or
teaching experience. A complete resume may be furnished.

Any application for approval of the instructor and course offering that is
rejected shall be returned to the applicant with specific reasons for such
rejection and stating what is needed for approval.

(3) If a continuing education course is approved, the licensee shall retain the
attendance certificate and attach it to the application for renewal of his or her
license at the time of renewal. The licensee shall have the responsibility for
record keeping and providing proof of attendance at continuing education
courses.

(4) The instructor of each course shall provide an individual certificate of
attendance to each licensee who attends ninety percent or more of the class-
room hours. A certificate of attendance shall not be issued to a licensee who is
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absent for more than ten percent of the classroom hours. The certificate shall
contain the licensee’s name and license number, the course title, the date and
location of the course, the number of credit hours, and the signature of the
instructor.

Source: Laws 1993, LB 193, § 16; Laws 1993, LB 215, § 3.

81-2117.02 License; renewal.

(1) No license as a Class A master electrician, Class B master electrician,
Class B electrical contractor, Class B journeyman electrician, or installer shall
be issued on or after September 9, 1993, but such licenses may be renewed as
provided in this section.

(2) A person licensed as a Class A master electrician, a Class B master
electrician, a Class B electrical contractor, a Class B journeyman electrician, an
installer, or a special electrician on September 9, 1993, may renew such license
on or after such date upon presentation of documentary evidence of successful
completion of the requisite hours of continuing education courses under section
81-2117.01 and payment of the fee for renewal provided by section 81-2118.

Source: Laws 1993, LB 193, § 17; Laws 2003, LB 126, § 10.

81-2118 Licenses; expiration; fees.

All licenses issued under the State Electrical Act shall expire on December 31
of each even-numbered year. All license applications shall include the appli-
cant’s social security number. The board shall establish the fees to be payable
for examination, issuance, and renewal in amounts not to exceed:

(1) For examination:

(a) Electrical contractor, one hundred twenty-five dollars;

(b) Journeyman electrician, sixty dollars;

(c) Residential journeyman electrician, sixty dollars; and

(d) Fire alarm installer, sixty dollars;

(2) For each year of the two-year license period for issuance and renewal:
(a) Electrical contractor, one hundred twenty-five dollars; and

(b) Journeyman electrician, residential journeyman electrician, fire alarm
installer, or special electrician, twenty-five dollars;

(3) For each year of the two-year license period for registration as an
apprentice electrician, twenty dollars; and

(4) For renewal on or after September 9, 1993, of the following licenses
issued prior to such date for each year of the two-year license period:

(a) Class B electrical contractor, one hundred twenty-five dollars;
(b) Class A master electrician, one hundred twenty-five dollars;
(c) Class B master electrician, one hundred twenty-five dollars; and

(d) Class B journeyman electrician, installer, or special electrician, twenty-
five dollars.

The holder of an expired license may renew the license for a period of three
months from the date of expiration upon payment of the license fee plus ten
percent of the renewal fee for each month or portion thereof past the expiration
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date. All holders of licenses expired for more than three months shall apply for
a new license.

Source: Laws 1975, LB 525, § 19; Laws 1978, LB 833, § 7;
R.S.Supp.,1980, § 81-589; Laws 1984, LB 841, § 1; Laws 1993,
LB 193, § 18; Laws 1997, LB 752, § 229; Laws 2003, LB 126,
§ 11; Laws 2004, LB 914, § 5.

81-2119 Death of licensee; representative may carry on business; how long;
insurance required.

Upon the death of an electrical contractor, a Class A master electrician, a
Class B electrical contractor, a Class B master electrician, or a fire alarm
installer, the board may permit his or her representative to carry on the
business of the decedent for a period not to exceed six months for the purpose
of completing work under contract to comply with the State Electrical Act.
Such representative shall furnish all public liability and property damage
insurance required by the board.

Source: Laws 1975, LB 525, § 20; Laws 1978, LB 833, § §;
R.S.Supp.,1980, § 81-590; Laws 1993, LB 193, § 19; Laws
2003, LB 126, § 12.

81-2120 Licenses; issued without examination; reciprocity with other states.

To the extent that any other state which provides for the licensing of
electricians provides for similar action, the board may grant licenses, without
examination, of the same grade and class to an electrician who has been
licensed by such other state for at least one year, upon payment by the
applicant of the required fee, and upon the board being furnished with proof
that the qualifications of the applicant are equal to the qualifications of holders
of similar licenses in Nebraska.

Source: Laws 1975, LB 525, § 21; R.S.1943, (1976), § 81-591.

81-2121 Act; not applicable to certain situations; enumerated.
Nothing in the State Electrical Act shall be construed to:

(1) Require employees of municipal corporations, public power districts,
public power and irrigation districts, electric membership or cooperative asso-
ciations, public utility corporations, railroads, telephone or telegraph compa-
nies, or commercial or industrial companies performing manufacturing, instal-
lation, and repair work for such employer to hold licenses while acting within
the scope of their employment;

(2) Require any person doing work for which a license would otherwise be
required under the act to hold a license issued under the act if he or she is the
holder of a valid license issued by any city or other political subdivision, so long
as he or she makes electrical installations only in the jurisdictional limits of
such city or political subdivision and such license issued by the city or political
subdivision meets the requirements of the act;

(3) Cover the installation, maintenance, repair, or alteration of vertical
transportation or passenger conveyors, elevators, moving walks, dumbwaiters,
stagelifts, manlifts, or appurtenances thereto beyond the terminals of the
controllers. The licensing of elevator contractors or constructors shall not be
considered a part of the licensing requirements of the act;

Reissue 2014 250



STATE ELECTRICAL DIVISION § 81-2125

(4) Require a license of any person who engages any electrical appliance
where approved electrical outlets are already installed;

(5) Prohibit an owner of property from performing work on his or her
principal residence, if such residence is not larger than a single-family dwell-
ing, or farm property, excluding commercial or industrial installations on
installations in public-use buildings or facilities, or require such owner to be
licensed under the act;

(6) Require that any person be a member of a labor union in order to be
licensed; or

(7) Prohibit a pump installation contractor or pump installation supervisor
credentialed under the Water Well Standards and Contractors’ Practice Act
from wiring pumps and pumping equipment at a water well location to the first
control.

Source: Laws 1975, LB 525, § 22; Laws 1978, LB 833, § 9; Laws 1981,
LB 67, § 3; R.S.Supp.,1981, § 81-592; Laws 1986, LB 379, § 2;
Laws 1993, LB 193, § 20; Laws 2004, LB 914, § 6; Laws 2006,
LB 508, § 11; Laws 2007, LB463, § 1314.

Cross References

Water Well Standards and Contractors’ Practice Act, see section 46-1201.

81-2122 Repealed. Laws 1993, LB 193, § 35.
81-2123 Repealed. Laws 1993, LB 193, § 35.

81-2124 Electrical installations; subject to inspection.

(1) All new electrical installations for commercial or industrial applications,
including installations both inside and outside of the buildings, and for public-
use buildings and facilities and any installation at the request of the owner shall
be subject to the inspection and enforcement provisions of the State Electrical
Act.

(2) All new electrical installations for residential applications in excess of
single-family residential applications shall be subject to the inspection and
enforcement provisions of the act.

(3) All new electrical installations for single-family residential applications
requiring new electrical service equipment shall be subject to the inspection
and enforcement provisions of the act.

(4) Existing electrical installations observed during inspection which consti-
tute an electrical hazard shall be subject to the act. Existing installations shall
not be deemed to constitute an electrical hazard if the wiring when originally
installed was installed in accordance with the electrical code in force at the
time of installation and has been maintained in that condition.

Source: Laws 1975, LB 525, § 24; R.S.1943, (1976), § 81-594; Laws 1993,
LB 193, § 21; Laws 2004, LB 914, § 7.

81-2125 State inspection; not applicable in certain political subdivisions;
when; electrical inspector; certificate of qualification.

(1) State inspection shall not apply within the jurisdiction of any county, city,
or village which provides by resolution or ordinance standards of electrical
wiring and its installation that are not less than those prescribed by the board
or by the State Electrical Act and which further provides by resolution or
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ordinance for the inspection of electrical installations within the limits of such
subdivision by a certified electrical inspector. No person other than the holder
of an electrical inspector’s certificate of qualification shall be appointed to act
as electrical inspector and to enforce the act as electrical inspector and to
enforce the act or any applicable resolution or ordinance within his or her
jurisdiction. A copy of the certificate of each electrical inspector shall be
provided to the board by the political subdivision issuing the certificate.
(2) State inspection shall not apply to routine maintenance.

Source: Laws 1975, LB 525, § 25; R.S.1943, (1976), § 81-595; Laws 1993,
LB 193, § 22.

81-2126 Request for inspection; when required; fees; failure to file request;
procedure.

At or before commencement of any installation required to be inspected by
the board, the licensee or owner making such installation shall submit to the
board a request for inspection, on a form prescribed by the board, together
with a supervisory fee of fifty cents and the inspection fees required for such
installation. If the board becomes aware that a person has failed to file a
necessary request for inspection, the board shall send to such person a written
notification by certified mail to file such request within fourteen days. Any
person filing a late request for inspection shall pay a delinquent fee of fifty
dollars. Failure to file such request within fourteen days shall result in submis-
sion of the matter to the county attorney’s office for action pursuant to section
81-2143.

Source: Laws 1975, LB 525, § 26; Laws 1978, LB 833, § 11;
R.S.Supp.,1980, § 81-596; Laws 1982, LB 605, § 3; Laws 1993,
LB 193, § 23.

81-2127 Inspection; installation not in compliance with standards; written
order to condemn; opportunity to correct noncompliance.

If the inspector finds that any installation or portion of an installation is not
in compliance with accepted standards of construction for safety to health and
property, based upon minimum standards set forth in the local electrical code
or National Electrical Code, he or she shall by written order condemn the
installation or noncomplying portion or order service to such installation
disconnected and shall send a copy of such order to the board and the supplier
involved. If the installation or the noncomplying part is such as to seriously and
proximately endanger human health and property, the order of the inspector
when approved by his or her superior shall require immediate condemnation
and disconnection by the applicant. In all other cases, the order of the inspector
shall establish a reasonable period of time for the installation to be brought into
compliance with accepted standards of construction for safety to health and
property prior to the effective time established in such order for condemnation
or disconnection.

Source: Laws 1975, LB 525, § 27; R.S.1943, (1976), § 81-597; Laws 1993,
LB 193, § 24.

81-2128 Condemnation or disconnection order; service.

A copy of each condemnation or disconnection order shall be served person-
ally or by United States mail upon the property owner at his or her last-known
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address, the licensee making the installation, and such other persons as the
board by rule or regulation may direct.

Source: Laws 1975, LB 525, § 28; Laws 1978, LB 833, § 12;
R.S.Supp.,1980, § 81-598; Laws 1993, LB 193, § 25.

81-2129 Installations; connected; certificate of safe operation; dismissal of
condemnation or disconnection order; contents of certificate; transient pro-
jects; duty of board.

No electrical installation subject to inspection by the board shall be newly
connected or reconnected for use until there is filed with the electrical utility
supplying power a certificate of the property owner or licensed electrician
directing the work that inspection has been requested and that the conditions of]
the installation are safe for energization. In all cases when an order of
condemnation or disconnection has been issued against the installation or any
part thereof, prior to connection or reconnection there shall also first be filed
with the electrical utility supplying the power a copy of an order of the
inspector or the board dismissing such prior order of condemnation or discon-
nection or approving the installation as being in compliance with accepted
standards of construction for safety to life and property, based upon minimum
standards set forth in the National Electrical Code. Any supplier may refuse
service without liability for such refusal until such conditions have been met.
With respect to transient projects, the certificate shall also contain a certifica-
tion that the request for inspection has been or will be filed with the board so as
to be received by it at least five days prior to the date and time energization of
the installation by the utility is to occur, and that the request for inspection
states such date and time, and it shall be the responsibility of the board to have
inspection made of such transient project prior to the date and time at which
the request states energization is to occur.

Source: Laws 1975, LB 525, § 29; R.S.1943, (1976), § 81-599.

81-2130 Political subdivision inspections; file inspection codes with board;
no additional license fee required; powers of political subdivision.

Any political subdivision may make provision for inspection of electrical
installations within its jurisdiction, in which case it shall keep on file with the
board copies of its current inspection ordinances or resolutions and codes. No
political subdivision shall require any individual, partnership, limited liability;
company, corporation, or other business association holding a license from the
board to (1) pay any license fee or (2) take any examination if the person holds
a current license issued by the board which is of a classification equal to or
greater than the classification needed to do the work proposed. Any such
political subdivision may provide a requirement that each individual, partner-
ship, limited liability company, corporation, railroad, or other business associa-
tion doing electrical work within the jurisdiction of such political subdivision
have on file with the political subdivision a copy of the current license issued by
the board or such other evidence of such license as may be provided by the

board.

Source: Laws 1975, LB 525, § 30; R.S.1943, (1976), § 81-5,100; Laws
1982, LB 605, § 4; Laws 1993, LB 121, § 546.
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81-2131 Repealed. Laws 1993, LB 193, § 35.

81-2132 Inspections; not required; when.

Nothing in the State Electrical Act shall be construed to require the work of]
employees of municipal corporations, public power districts, public power and
irrigation districts, railroads, electric membership or cooperative associations,
public utility corporations, or telephone or telegraph systems to be inspected
while acting within the scope of their employment.

Source: Laws 1975, LB 525, § 32; R.S.1943, (1976), § 81-5,102; Laws
1993, LB 193, § 26.

81-2133 Supplier of electrical energy; liability limited; exception.

Upon inspection and approval by any certified inspector, all liability upon
any supplier of electrical service for subsequent damage or loss arising from
any installation shall be terminated, except for any acts of gross negligence by
such supplier.

Source: Laws 1975, LB 525, § 33; R.S.1943, (1976), § 81-5,103.

81-2134 State inspection; procedures.
(1) As to state inspections:

(a) At or before commencement of any electrical installation which is re-
quired by law to be inspected, the person responsible for the installation shall
forward a request for inspection to the board completed in the mannen
prescribed by the board; and

(b) On installations requiring more than six months in the process of
construction and in excess of three hundred dollars total inspection fees, the
persons responsible for the installation may, after a minimum filing fee of one
hundred dollars, pay a prorated fee for each month and submit it with an order
for payment initiated by the electrical inspector.

(2) Where wiring is to be concealed, the inspector must be notified within
reasonable time to complete a rough-in inspection prior to concealment,
exclusive of Saturdays, Sundays, and holidays. If wiring is concealed before
rough-in inspection without adequate notice having been given to the inspector,
the person responsible for having enclosed the wiring shall be responsible for
all costs resulting from uncovering and replacing the cover material.

(3) Inspections shall be made within one week of the appropriate request.
When necessary, circuits may be energized by the authorized installer prior to
inspection but the installation shall remain subject to condemnation and
disconnection.

Source: Laws 1975, LB 525, § 34; R.S.1943, (1976), § 81-5,104.

81-2135 State inspection; fees; when due; when not applicable; schedule of
fees.

(1) All state electrical inspection fees shall be due and payable to the board at
or before commencement of the installation and shall be forwarded with the
request for inspection. Inspection fees provided in this section shall not apply
within the jurisdiction of any county, city, or village if the county, city, or
village has adopted an ordinance or resolution as set forth in the State
Electrical Act.
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(2) The board shall establish the fees for inspections in amounts not to
exceed:

(a) Minimum fee for each separate inspection of an installation, replacement,
alteration, or repair, twenty-five dollars;

(b) Services, change of services, temporary services, additions, alterations, or
repairs on either primary or secondary services as follows:

(i) Zero to one hundred ampere capacity, twenty-five dollars plus five dollars
per branch circuit or feeder;

(ii) One hundred one to two hundred ampere capacity, thirty-five dollars plus
five dollars per branch circuit or feeder; and

(iii) For each additional one hundred ampere capacity or fraction thereof,
twenty dollars plus five dollars per branch circuit or feeder;

(c) For field irrigation system inspections, sixty dollars for each unit inspect-

ed; and

(d) The first reinspection required as a result of a correction order, fifty
dollars; a second reinspection required as a result of noncompliance with the
same correction order, seventy-five dollars; and subsequent reinspections asso-
ciated with the same correction order, one hundred dollars for each reinspec-
tion.

(3) When an inspection is requested by an owner, the minimum fee shall be
thirty dollars plus five dollars per branch circuit or feeder. The fee for fire and
accident inspections shall be computed at the rate of forty-seven dollars per
hour, and mileage and other expenses shall be reimbursed as provided in
section 81-1176.

Source: Laws 1975, LB 525, § 35; Laws 1978, LB 833, § 13; Laws 1980,
LB 957, § 1; R.S.Supp.,1980, § 81-5,105; Laws 1984, LB 841,
§ 2; Laws 1993, LB 193, § 27; Laws 2003, LB 126, § 13.

81-2136 Inspection; new electrical installation not in compliance with stan-
dards; condemnation; when; opportunity to correct.

When an electrical inspector finds that a new electrical installation or part of]
a new electrical installation that is not energized is not in compliance with
accepted standards of construction, based upon minimum standards adopted by
the board pursuant to section 81-2104, he or she shall, if the installation or
noncomplying part is such as to seriously and proximately endanger human
health and property if energized, order with the approval of his or her superior
immediate condemnation of the installation or noncomplying part. When the
person responsible for making the installation so condemned is notified, he or
she shall promptly proceed to make the corrections cited in the condemnation
order.

Source: Laws 1975, LB 525, § 36; R.S.1943, (1976), § 81-5,106; Laws
1993, LB 193, § 28.

81-2137 Inspection; new electrical installation not in compliance with stan-
dards; disconnection; when; opportunity to correct.

If the electrical inspector finds that a new electrical installation or part of a
new electrical installation that is energized is not in compliance with accepted
standards of construction, he or she shall, if the installation or the noncomply-
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ing part is such as to seriously and proximately endanger human health and
property, order immediate disconnection of the installation or noncomplying
part. When the person responsible for making the installation so ordered
disconnected is notified, he or she shall promptly proceed to make the correc-
tions cited in the order.

Source: Laws 1975, LB 525, § 37; R.S.1943, (1976), § 81-5,107; Laws
1993, LB 193, § 29.

81-2138 Noncomplying installation; not dangerous; correction order; con-
tents; failure to correct; effect; liability of energy supplier.

When a noncomplying installation or part thereof, whether energized or not,
is not proximately dangerous to human health and property, the inspector shall
issue a correction order, ordering the owner or licensee under the State
Electrical Act to make the installation comply with accepted standards of
construction for safety to health and property, based upon minimum standards
adopted by the board pursuant to section 81-2104, noting specifically what
changes are required. The order shall specify a date, not less than ten nor more
than seventeen calendar days from the date of the order, when a final inspec-
tion shall be made. If at the time of the final inspection the installation has not
been brought into compliance, a condemnation or disconnection order may be
issued by the inspector with the approval of his or her superior. When the
installation is brought into compliance to the satisfaction of the inspector, such
correction order shall be immediately countermanded. Any supplier of electri-
cal service complying with any order of an electrical inspector shall be relieved
of all liability in cases of subsequent damage or loss arising from any cause,
except acts of gross negligence by such supplier.

Source: Laws 1975, LB 525, § 38; R.S.1943, (1976), § 81-5,108; Laws
1993, LB 193, § 30.

81-2139 Correction order; countermanded or extended; written request;
action on.

A correction order of an inspector properly issued may be countermanded or
extended by the inspector or his supervisor. Any interested party may demand
that an outstanding order be countermanded or extended. Such demand shall
be in writing and shall be addressed to the board. If the request to counter-
mand an order is rejected it shall be done so in writing within ten days.

Source: Laws 1975, LB 525, § 39; R.S.1943, (1976), § 81-5,109.

81-2140 Condemnation, disconnection, and correction orders; forms; service;
manner.

(1) Condemnation, disconnection, and correction orders shall be issued on
forms prescribed by the board.

(2) A correction order made pursuant to section 81-2138 shall be served
personally or by United States mail only upon the licensee making the installa-
tion or the property owner. All other orders shall be served personally or by
United States mail upon the property owner and the licensee making the
installation.

(3) The power supplier shall be served with a copy of any order which
requires immediate disconnection or prohibits energizing an installation.
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(4) Service by United States mail is complete upon mailing, but three days
shall be added to the prescribed time whenever the party served is required to
do some act or entitled to respond.

Source: Laws 1975, LB 525, § 40; Laws 1978, LB 833, § 14;
R.S.Supp.,1980, § 81-5,110; Laws 1993, LB 193, § 31.

81-2141 Appeal from condemnation or disconnection order; time; stay of
appeal; conditions.

(1) Any person aggrieved by a condemnation or disconnection order issued
may appeal from the order by filing a written notice of appeal with the board
within ten days after the date the order was served upon the owner or within
ten days after the order was filed with the board, whichever is later.

(2) Upon receipt of the notice of appeal from a condemnation or disconnec-
tion order because the electrical installation is proximately dangerous to health
and property, the order appealed from shall not be stayed unless countermand-

ed by the board.

(3) Upon receipt of notice of appeal from a condemnation or disconnection
order because the electrical installation is not in compliance with accepted
standards of construction for safety to health and property, the order appealed
from shall be stayed until final decision of the board and the board shall notify
the property owner and the Class B electrical contractor, electrical contractor,
Class A master electrician, Class B master electrician, fire alarm installer, or
special electrician making the installation. The power supplier shall also be
notified in those instances in which the order has been served on such supplier.

Source: Laws 1975, LB 525, § 41; Laws 1978, LB 833, § 15;
R.S.Supp.,1980, § 81-5,111; Laws 1993, LB 193, § 32; Laws
2003, LB 126, § 14.

81-2142 Appeal; hearing officer; hearing; decision by board; notice; opportu-
nity to present evidence; hearing date.

(1) Upon receipt of a notice of appeal, the chairman or executive secretary of
the board may designate a hearing officer from among the board members to
hear the appeal or may set the matter for hearing before the full board at its
next regular meeting. A majority of the board shall make the decision.

(2) Upon receiving the notice of appeal, the board shall notify all persons
served with the order appealed from. Such persons may join in the hearing and
give testimony in their own behalf. The board shall set the hearing date on a
date not more than fourteen days after receipt of the notice of appeal unless
otherwise agreed by the interested parties and the board.

Source: Laws 1975, LB 525, § 42; R.S.1943, (1976), § 81-5,112.

81-2143 Violations, enumerated; penalties.

It shall be a Class I misdemeanor knowingly and willfully to commit or to
order, instruct, or direct another to commit any of the following acts:

(1) To make a false statement in any license application, request for inspec-
tion, certificate, or other lawfully authorized or required form or statement
provided by the State Electrical Act;

(2) To perform electrical work for another without a proper license for such
work;
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(3) To fail

STATE ADMINISTRATIVE DEPARTMENTS

to file a request for inspection when required;

(4) To interfere with or refuse entry to an inspector lawfully engaged in the
performance of his or her duties; or

(5) To fail

or neglect to comply with the act or any lawful rule, regulation, or

order of the board.

Source

: Laws 1975, LB 525, § 43; Laws 1977, LB 39, § 292;

R.S.Supp.,1980, § 81-5,113; Laws 1993, LB 193, § 33.

81-2144 Repealed. Laws 1993, LB 193, § 35.

81-2145 Repealed. Laws 2003, LB 126, § 16.

Section
81-2201.
81-2202.
81-2203.
81-2204.
81-2205.
81-2206.
81-2207.
81-2208.
81-2209.
81-2210.
81-2211.
81-2211.01.
81-2211.02.
81-2211.03.
81-2212.
81-2213.
81-2214.
81-2214.01.
81-2214.02.
81-2215.
81-2216.
81-2217.
81-2218.
81-2219.

81-2220.
81-2221.
81-2222.
81-2223.
81-2224.
81-2225.
81-2225.01.
81-2226.
81-2227.
81-2228.

81-2229.
81-2230.
81-2231.
81-2232.
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ARTICLE 22
AGING SERVICES

(a2) NEBRASKA COMMUNITY AGING SERVICES ACT

Act, how cited.

Legislative findings.

Legislative intent.

Definitions, where found.

Committee, defined.

Department, defined.

Repealed. Laws 2007, LB 296, § 815.

Area agency on aging, defined.

Area program plan, defined.

Community aging services, defined.

Senior service center, defined.

Greatest economic need, defined.

Greatest social need, defined.

Older individual, defined.

Committee; advise department; areas enumerated; serve as appeal panel.

Department; powers and duties relating to aging.

Repealed. Laws 1996, LB 1044, § 985.

Repealed. Laws 1992, LB 677, § 35.

Records and information; disclosure prohibited; exceptions.

Area agency on aging; department designate.

Area agency on aging; designation by department.

Area agency on aging; department; duties prior to designation.

Area agency on aging; governing unit; duties.

Area agencies on aging; chief executive officer and staff; qualifications;
personnel policies.

Area agency on aging; duties.

Area plan and budget; contents.

Funding eligibility; activities and services enumerated.

Services; eligibility; determination.

Area agency on aging; reimbursement for costs; how made.

Reimbursement for costs; qualification.

Intrastate funding formula; department; duties.

Area agency on aging; malfeasance; effect.

Department; submit budget.

Area agency on aging; maintain local tax expenditures.

(b) CARE MANAGEMENT SERVICES
Legislative intent.
Purpose of sections.

Care management units; certification; standards.
Area agency on aging; prepare plan; procedure.
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Section

81-2233. Department; report.

81-2234. Care management unit; fee scale; reimbursement.
81-2235. Care management unit; reimbursement by department.

81-2236. Repealed. Laws 1996, LB 1044, § 985.

(c) LONG-TERM CARE OMBUDSMAN
81-2237. Act, how cited.
81-2238. Definitions, where found.

81-2239. Department, defined.
81-2240. Repealed. Laws 1996, LB 1044, § 985.

81-2241. Repealed. Laws 2007, LB 296, § 815.

81-2242. Local long-term care ombudsman program, defined.

81-2243. Long-term care facility, defined.

81-2244. Office, defined.

81-2245. Older Americans Act, defined.

81-2246. Older individual, defined.

81-2247. Ombudsman advocate, defined.

81-2248. State long-term care ombudsman, defined.

81-2249. Office; created; state long-term care ombudsman; appointed.

81-2250. Long-term care ombudsman program; established; contents.

81-2251. Rules and regulations; state long-term care ombudsman; qualifications.

81-2252. Local long-term care ombudsman programs; designation; provisional
status.

81-2253. Staff training requirements; ombudsman advocate certification; required.

81-2254. Office; investigations; procedure.

81-2255. Abuse, neglect, or exploitation; referral required; procedure.

81-2256. Long-term care facility; notice required; form.

81-2257. Office; access to governmental records.

81-2258. Office; access to medical and personal records; liability for disclosure;
confidentiality.

81-2259. State long-term care ombudsman and state ombudsman advocate; access
to patient, resident, or client.

81-2260. Complaints or investigations; confidentiality; exceptions.

81-2261. Department; duties.

81-2262. Local long-term care ombudsman program and certified individual;
treatment.

81-2263. State long-term care ombudsman and ombudsman advocate; immunity
from liability; legal counsel.

81-2264. Interference with lawful actions; institution of certain proceedings;
prohibited.

(d) PREADMISSION SCREENING
81-2265. Repealed. Laws 2009, LB 288, § 54.

81-2266. Repealed. Laws 2000, LB 888, § 1.

81-2267. Repealed. Laws 2009, LB 288, § 54.

81-2268. Medicaid waiver funds; use authorized.

81-2269. Statewide project; establishment.

81-2270. Purchase of services with state funds; sliding-fee scale.
81-2271. Rules and regulations.

(e) DEPARTMENT ON AGING CASH FUND
81-2272. Repealed. Laws 1996, LB 1044, § 985.
(f) NEBRASKA SENIOR COMPANION VOLUNTEER PROGRAM ACT
81-2273. Act, how cited.

81-2274. Purpose of act.

81-2275. Terms, defined.

81-2276. Nebraska Senior Companion Volunteer Program; established.
81-2277. Direct service contractor; powers and duties.

81-2278. Nebraska Senior Companion Volunteer Program; eligible recipients.
81-2279. Senior companion volunteers; benefits.

81-2280. Senior companion volunteers; assignment restrictions.
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Section

81-2281. Grants; amount; application; duration.
81-2282. Grantee; reports.

81-2283. Rules and regulations.

(a) NEBRASKA COMMUNITY AGING SERVICES ACT

81-2201 Act, how cited.

Sections 81-2201 to 81-2228 shall be known and may be cited as the
Nebraska Community Aging Services Act.

Source: Laws 1982, LB 404, § 1; Laws 1991, LB 58, § 3.

81-2202 Legislative findings.
The Legislature hereby finds and declares:

(1) That in many urban and rural areas of the state numerous older individu-
als are without access to community aging services which strengthen and
support a self-reliant, independent family home life in times of personal crisis
or advanced age;

(2) That this deficiency in program coverage causes many older individuals to
forfeit their independent living arrangements for more dependent and some-
times inappropriate institutional living;

(3) That this deficiency has resulted in disproportionate expenditures of both
private and public funds for institutionally based care for the state’s older
individuals;

(4) That the known future increase in the number and proportion of the
state’s older individuals will require increased use of the natural care system of
family, friends, and neighbors and of the strengths and experience of olden
individuals for their own self-sufficiency;

(5) That older individuals are healthier, happier, and better served living in
their own homes and neighborhoods; that support and care is best given by
family, friends, or neighbors; that community-based aging services through
senior centers and local organizations can serve, supplement, and bolster
family living; and that greater state and other public expenditures for inappro-
priate care can be avoided by investment in preventive community aging
services;

(6) That older individuals of this state are entitled to the same opportunities
as others for full enjoyment of and maximum participation in their communi-
ties’ civic, social, and employment activities and in the personal choice and
management of their own lives; and

(7) That it is in the public interest that community aging services which
support the continued independence and self-sufficiency of older individuals be
available in all areas of the state.

Source: Laws 1982, LB 404, § 2; Laws 1991, LB 58, § 4.

81-2203 Legislative intent.

The Nebraska Community Aging Services Act is intended to (1) define the
state’s long-term care policy and program for older individuals in all areas of
the state, (2) define and recognize a system for planning, administering, and
delivering such program, (3) provide for the coordination and integration of all
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community activities and services into a comprehensive, coordinated program,
and (4) provide authority for state funding of such program.

Source: Laws 1982, LB 404, § 3; Laws 1991, LB 58, § 5.

81-2204 Definitions, where found.

For purposes of the Nebraska Community Aging Services Act, unless the
context otherwise requires, the definitions found in sections 81-2205 to
81-2211.03 shall be used.

Source: Laws 1982, LB 404, § 4; Laws 1991, LB 58, § 6.

81-2205 Committee, defined.

Committee shall mean the Division of Medicaid and Long-Term Care Adviso-
ry Committee on Aging.

Source: Laws 1982, LB 404, § 5; Laws 1996, LB 1044, § 870; Laws 2007,
LB296, § 762.

Cross References

Division of Medicaid and Long-Term Care Advisory Committee on Aging, created, see section 68-1101.

81-2206 Department, defined.

Department shall mean the Division of Medicaid and Long-Term Care of the
Department of Health and Human Services.

Source: Laws 1982, LB 404, § 6; Laws 1996, LB 1044, § 871; Laws 2007,
LB296, § 763.

81-2207 Repealed. Laws 2007, LB 296, § 815.

81-2208 Area agency on aging, defined.

Area agency on aging shall mean the agency formed or eligible pursuant to
the Nebraska Community Aging Services Act which is designated by the
department as responsible for the administration of the area program plan in
each planning-and-service area.

Source: Laws 1982, LB 404, § 8; Laws 1991, LB 58, § 8.

81-2209 Area program plan, defined.

Area program plan shall mean the document submitted to the department by
an area agency on aging in order to receive funds under the Nebraska
Community Aging Services Act and under the Older Americans Act, as now or
hereafter amended, which details the area agency on aging’s plan for a
comprehensive, coordinated program of community aging services for such
area. The area program plan shall be designed to address the needs of older
individuals with the greatest economic need and the greatest social need.

Source: Laws 1982, LB 404, § 9; Laws 1991, LB 58, § 9.

81-2210 Community aging services, defined.

Community aging services means those activities and services which fulfill
the goals of the Nebraska Community Aging Services Act, which are necessary
to promote, restore, or support self-sufficiency and independence for older
persons, and which include: (1) Congregate activities, including, but not limited
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to, senior centers, group meals, volunteerism, adult day services, and recre-
ation; and (2) individual services, including, but not limited to, specialized
transportation, meals-on-wheels, home handyman services, home health care
services, legal services, counseling related to problems of aging or encouraging
access to aging services, and senior companion volunteer services.
Source: Laws 1982, LB 404, § 10; Laws 1991, LB 58, § 10; Laws 2000,
LB 819, § 156; Laws 2000, LB 1101, § 1.

81-2211 Senior service center, defined.

Senior service center shall mean a senior center or other community facility
that provides ready access to a broad range of community aging services.

Source: Laws 1982, LB 404, § 11.

81-2211.01 Greatest economic need, defined.

Greatest economic need shall mean the need resulting from an income level
at or below the poverty level as established by the Office of Management and
Budget.

Source: Laws 1991, LB 58, § 11.

81-2211.02 Greatest social need, defined.

Greatest social need shall mean the need caused by noneconomic factors,
including physical and mental disabilities, language barriers, and cultural,
social, or geographic isolation including that caused by racial or ethnic status,
which restricts an individual’s ability to perform normal daily tasks, which
threatens such individual’'s capacity to live independently, or which interferes
with the exercise of rights and privileges.

Source: Laws 1991, LB 58, § 12.

81-2211.03 Older individual, defined.

Older individual shall mean any individual who is sixty years of age or older,
the spouse of an individual who is sixty years of age or older, or, for purposes
of employment services, any individual who is fifty-five years of age or older.

Source: Laws 1991, LB 58, § 13.

81-2212 Committee; advise department; areas enumerated; serve as appeal
panel.

In addition to duties enumerated in section 68-1104, the committee shall
advise the department regarding:

(1) The state plan on aging as developed and prepared by the department;
(2) Policies adopted by the department;
(3) The needs of the state’s older individuals;

(4) The development of the state plan and policies which affect the state’s
older individuals;

(5) Such rules, regulations, and standards as may be adopted by the depart-
ment; and

(6) A community aging services budget for submission to the Legislature by
the department.

Reissue 2014 262



AGING SERVICES § 81-2213

The committee shall also act as a panel for the hearing and resolution of any
appeal requested by an area agency on aging should the department disapprove
the area plan and budget or amendments as submitted.

Source: Laws 1982, LB 404, § 12; Laws 1991, LB 58, § 14.

81-2213 Department; powers and duties relating to aging.
The department shall have the following powers and duties:

(1) To develop, approve, and submit to the Governor a two-year, three-year,
or four-year state plan on aging, as determined by the department, for purposes
of administering grant funds allocated to the state under the federal Older
Americans Act, as now or hereafter amended, or administering state funds
allocated to the Nebraska Community Aging Services Act;

(2) To cooperate with similar departments, commissions, or councils in the
federal government and in other states;

(3) To adopt and promulgate rules, regulations, and bylaws governing its
procedure and activities and as necessary to carry out the policies of the
department and the policies prescribed by the Administration on Aging pursu-
ant to the federal Older Americans Act, as now or hereafter amended;

(4) To create committees to aid in the discharge of its powers and duties;

(5) To cooperate with and assist other state and local governmental agencies
and officials on matters relating to services for older individuals;

(6) To divide the state into planning-and-service areas as provided in section
71-807 for behavioral health regions, except that Regions 3 and 5 may each be
divided into two planning-and-service areas with boundaries as established by
the department for planning-and-service areas in existence in those regions on
July 1, 1982;

(7) To establish minimum standards for program operations and to adopt and
promulgate rules and regulations for the performance of area agencies on aging
and for any services provided by such area agencies on aging which are funded
in whole or in part under the Nebraska Community Aging Services Act or the
federal Older Americans Act, as now or hereafter amended;

(8) To require the submission of a one-year and a five-year area plan and
budget by each area agency on aging or agency seeking designation as an area
agency on aging. Such plans and budgets shall be submitted sixty days prior to
the start of each fiscal year in accordance with the uniform area plan format
and other instructions issued by the department;

(9) To review and approve a one-year and a five-year area plan and budget
for the support of each area agency on aging and the provision of eligible
activities and services as defined in section 81-2222;

(10) To adopt and submit electronically to the Legislature a community aging
services budget;

(11) To review the performance of each area agency on aging and, based on
the department-approved area plan and budget, to determine the continued
designation or the withdrawal of the designation of an area agency on aging
receiving or requesting resources through the state or under the Nebraska
Community Aging Services Act or the federal Older Americans Act, as now or
hereafter amended. After consultation with the director of the area agency on
aging and the governing unit of the area agency on aging, the department may

263 Reissue 2014



§ 81-2213 STATE ADMINISTRATIVE DEPARTMENTS

withdraw a designation when it can be shown that federal or state laws, rules,
or regulations have not been complied with, state or federal funds are not being
expended for the purposes for which they were intended, or older individuals
are not receiving appropriate services within available resources. Withdrawal
of a designation may be appealed to the department. Upon withdrawal of a
designation, the department may temporarily perform all or part of the func-
tions and responsibilities of the area agency on aging, may designate another
agency to perform such functions and responsibilities identified by the depart-
ment until the designation of a new area agency on aging, and, when deemed
necessary, may temporarily deliver services to assure continuity;

(12) To conduct continuing studies and analyses of the problems faced by
older individuals within the state and develop such recommendations for
administrative or legislative action as appear necessary;

(13) To develop grants and plans, enter into contracts, accept gifts, grants,
and federal funds, and do all things necessary and proper to discharge these
powers and duties;

(14) To accept and administer any other programs or resources delegated,
designated, assigned, or awarded to the department from public or private
sources; and

(15) Such other powers and duties necessary to effectively implement the
Nebraska Community Aging Services Act.

Source: Laws 1982, LB 404, § 13; Laws 1991, LB 58, § 15; Laws 1993,
LB 818, § 1; Laws 1996, LB 1044, § 873; Laws 2004, LB 1083,
§ 128; Laws 2007, LB296, § 764; Laws 2012, LB782, § 213;
Laws 2013, LB222, § 39.

81-2214 Repealed. Laws 1996, LB 1044, § 985.
81-2214.01 Repealed. Laws 1992, LB 677, § 35.

81-2214.02 Records and information; disclosure prohibited; exceptions.

No record of any person receiving any services funded through the depart-
ment and no information of a sensitive or confidential nature may be disclosed
or released to any other party without the written consent of the person or his
or her legal representative unless the disclosure is required for the furtherance
of purposes directly associated with the person’s plan for services, is required
by court order, or is necessary for program monitoring by authorized federal,
state, or local monitoring agencies, including the department and the Legisla-
ture, or for purposes of the Adult Protective Services Act.

Source: Laws 1991, LB 58, § 17.

Cross References

Adult Protective Services Act, see section 28-348.

81-2215 Area agency on aging; department designate.

The department shall designate an area agency on aging for each planning-
and-service area designated pursuant to subdivision (6) of section 81-2213.

Source: Laws 1982, LB 404, § 15.

81-2216 Area agency on aging; designation by department.
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The department shall designate, to perform the functions of an area agency
on aging, any office or agency having the necessary authority and capacity
which is proposed by the chief elected officials of a combination of units of
local general-purpose governments formed under the Interlocal Cooperation
Act or the Joint Public Agency Act.

Source: Laws 1982, LB 404, § 16; Laws 1999, LB 87, § 98.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

81-2217 Area agency on aging; department; duties prior to designation.

Before designating an area agency on aging for a planning-and-service area,
the department shall:

(1) Provide written notice to the county government in the planning-and-
service area of the pending designation no less than sixty days before taking
action;

(2) Conduct an onsite assessment to determine whether the agency which is
being considered for designation as an area agency on aging has the capacity
and authority to perform all the functions of an area agency on aging specified
by the Nebraska Community Aging Services Act; and

(3) Consider the views of the units of general-purpose local government
within the planning-and-service area.

Source: Laws 1982, LB 404, § 17; Laws 1991, LB 58, § 19.

81-2218 Area agency on aging; governing unit; duties.
The governing unit of the designated area agency on aging shall:

(1) In accordance with section 81-2219, employ a qualified administrator to
serve as the chief executive officer for the administration of the agency and
employ adequate staff for carrying out the area program plan;

(2) Approve and submit a one-year and a five-year area plan and budget to
the department by July 1 of each year. The plan shall comply with the
requirements of the Nebraska Community Aging Services Act and the Older
Americans Act, as now or hereafter amended;

(3) Approve such contracts and agreements as are necessary to carry out the
functions of the agency; and

(4) Establish and consult with an area advisory council on needs, services,
and policies affecting older individuals in the area. The advisory council for the
area agency on aging shall establish bylaws which specify the role and func-
tions of the council, number of members, selection of members, term of
membership, and frequency of meetings.

Source: Laws 1982, LB 404, § 18; Laws 1991, LB 58, § 20.

81-2219 Area agencies on aging; chief executive officer and staff; qualifica-
tions; personnel policies.

Each area agency on aging governing unit shall establish minimum qualifica-
tions of education, training, and experience for its chief executive officer and
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written policies and procedures for the selection, appointment, and annual
performance rating of its chief executive officer and staff.

Source: Laws 1982, LB 404, § 19; Laws 1991, LB 58, § 21.

81-2220 Area agency on aging; duties.
An area agency on aging shall:

(1) Monitor, evaluate, and comment on policies, programs, hearings, and
community actions which affect older individuals;

(2) Conduct public hearings, studies, and assessments on the needs of older
individuals living in the planning-and-service area;

(3) Represent the interests of older individuals to public officials and to
public and private agencies or organizations;

(4) Cooperate, coordinate, and plan with other agencies, organizations, or
individuals to promote benefits and opportunities for older individuals consis-
tent with the goals of the Nebraska Community Aging Services Act and the
Older Americans Act, as now or hereafter amended;

(5) Develop a one-year and a five-year area plan and budget for a comprehen-
sive, coordinated program of community aging services needed by older indi-
viduals of the area and consistent with the requirements of the Nebraska
Community Aging Services Act and the Older Americans Act, as now or
hereafter amended;

(6) Monitor and evaluate the activities of service providers to ensure that the
services being provided comply with the terms of the grant or contract. When a
provider is found to be in breach of the terms of its grant or contract, the area
agency on aging shall enforce the terms of the grant or contract;

(7) Comply with rules, regulations, and requirements of the department
which have been developed in consultation with the area agencies on aging for
client and fiscal information and provide to the department information neces-
sary for federal and state reporting, program evaluation, program management,
fiscal control, and research needs; and

(8) Provide technical assistance to service providers as needed, prepare
written monitoring reports, and provide written reports of onsite assessments of
all service providers funded by the area agency on aging according to the rules
and regulations promulgated by the department.

Source: Laws 1982, LB 404, § 20; Laws 1991, LB 58, § 22.

81-2221 Area plan and budget; contents.

The one-year and the five-year area plan and budget shall contain at least the
following:

(1) Provisions required by the Nebraska Community Aging Services Act and
the Older Americans Act, as now or hereafter amended; and

(2) A detailed statement of the manner in which the area agency on aging

develops, administers, and supports the comprehensive, coordinated program
of community aging services throughout the area.

The department may require minimum service levels for the area and
establish minimum standards for activities which carry out the requirements of
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the Nebraska Community Aging Services Act and the Older Americans Act, as
now or hereafter amended.

Source: Laws 1982, LB 404, § 21; Laws 1991, LB 58, § 23.

81-2222 Funding eligibility; activities and services enumerated.

Activities and services eligible for funding under the Nebraska Community
Aging Services Act and an approved plan are:

(1) Those agency functions and services necessary to carry out the agency’s
responsibilities under the act and in its plan, including, but not limited to,
administration, management, information, referral, counseling, program evalu-
ation, needs assessment, research, training, program development, outreach,
coordination, advocacy, planning, technical assistance, contracting, and pro-
motion; and

(2) Those community aging services necessary to promote, restore, or support
self-sufficiency for older individuals, including (a) congregate activities which
(i) are organized and provided on a group basis and delivered in or through a
senior service center, (ii) have as their purpose to serve older individuals as a
group, and (iii) carry out the goals of the act and (b) individual services which
(i) are organized and provided on a one-to-one basis in home or through a
senior service center, (ii) have as their purpose to serve an individual or family
need, and (iii) carry out the goals of the act.

Source: Laws 1982, LB 404, § 22; Laws 1991, LB 58, § 24.

81-2223 Services; eligibility; determination.

Within an area plan, the determination of eligibility of older individuals to
benefit from community aging services shall be as follows:

(1) For congregate activities, the determination shall be left to the area
agency on aging, taking into account (a) the needs, resources, and standards of
communities and older individuals in the area and (b) the recommendations of]
the area advisory council; and

(2) For individual services, the determination shall be by (a) an assessment of]
an individual’s or family’s circumstances and (b) the development of a service
plan.

Source: Laws 1982, LB 404, § 23; Laws 1991, LB 58, § 25.

81-2224 Area agency on aging; reimbursement for costs; how made.

The department shall reimburse each designated area agency on aging for
seventy-five percent of the actual cost of providing eligible activities and
services as defined in section 81-2222. Such reimbursement shall be made from
(1) state funds appropriated by the Legislature, (2) federal funds allocated to the
department, including federal funds allocated under the Older Americans Act,
as now or hereafter amended, and (3) other funds as available. The payments
shall be made by the department on or before the twentieth day of each month.
If state funds appropriated, federal funds allocated, or other funds available are
insufficient to finance the department-approved plan and budget for each
designated area agency on aging, the reimbursement to each area agency on
aging shall be proportionately reduced. If an area agency on aging chooses to
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exceed the budget approved by the department, costs in excess of the approved
budget shall not be reimbursed by the department.

Source: Laws 1982, LB 404, § 24; Laws 1991, LB 58, § 26; Laws 1993,
LB 818, § 2.

81-2225 Reimbursement for costs; qualification.

To qualify for reimbursement by the department, as provided for in section
81-2224, a designated area agency on aging shall have a department-approved
plan and budget and shall provide no less than twenty-five percent of such
approved plan and budget from local sources. Local sources shall include, but
shall not be limited to, local tax dollars, donations, and fees, and shall not
include receipts from federal or state sources, except federal revenue-sharing
trust funds.

Source: Laws 1982, LB 404, § 25.

81-2225.01 Intrastate funding formula; department; duties.

(1) The department, after consultation with the area agencies on aging, shall
develop and use an intrastate funding formula for the allocation to area
agencies on aging of state and federal funds awarded pursuant to the Nebraska
Community Aging Services Act and the Older Americans Act, as now or
hereafter amended.

(2) The area agencies on aging shall comply with the intrastate funding
formula determined by the department.

Source: Laws 1991, LB 58, § 27.

81-2226 Area agency on aging; malfeasance; effect.

In the event of a documented malfeasance on the part of any area agency on
aging in the administration of its area plan, and the failure of the governing
unit of the area agency to take corrective action within a reasonable time, the
department shall, with the advice of the committee, terminate funding to the
area agency governing unit by disapproving the area plan for that area agency
on aging.

Source: Laws 1982, LB 404, § 26; Laws 1996, LB 1044, § 874; Laws
2007, LB296, § 765.

81-2227 Department; submit budget.

Based upon the department-approved plan and budget for each designated
area agency on aging, the department shall submit a budget request to the
Department of Administrative Services no later than September 15 for each
even-numbered year, except for 2002, no later than the date provided in section
81-132, for the funds required to achieve the objectives of the Nebraska
Community Aging Services Act. Such request shall include all federal funds
available to the department for reimbursement to area agencies on aging.

Source: Laws 1982, LB 404, § 27; Laws 1991, LB 58, § 28; Laws 2002,
Second Spec. Sess., LB 12, § 4.

81-2228 Area agency on aging; maintain local tax expenditures.
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Any area agency on aging receiving state funds pursuant to the Nebraska
Community Aging Services Act shall maintain, as a minimum in its area plan
budget, the same level of funds expended from local tax sources as was
expended in the area plan budget for the year ending June 30, 1981.

Source: Laws 1982, LB 404, § 28; Laws 1991, LB 58, § 29.

(b) CARE MANAGEMENT SERVICES

81-2229 Legislative intent.
It is the intent of the Legislature that:

(1) The state establish a statewide system of care management units through
the area agencies on aging to aid in the coordination of the delivery of a
continuum of services targeted primarily to the state’s older population;

(2) The continuum of services include the proper utilization of all available
care resources, including community-based services and institutionalization, to
ensure that persons are receiving, when reasonably possible, the level of care
that best matches their level of need;

(3) The Department of Health and Human Services apply for and implement
a Title XIX medicaid waiver as a way to provide care management services to
medicaid clients and to control the rising costs of medicaid; and

(4) The Department of Health and Human Services develop a uniform
method for data collection by care management units.

Source: Laws 1987, LB 42, § 1; Laws 1996, LB 1044, § 875; Laws 2007,
LB296, § 766.

81-2230 Purpose of sections.

The purpose of sections 81-2229 to 81-2235 shall be to provide for care
management units which include ongoing consultation, assessment, care plan
development, referral, and review for individuals, primarily older Nebraskans,
in need of long-term care. With the individual’s approval, the care management
unit shall help coordinate the developed plan of care using the most appropri-
ate available public and private resources to meet the individual’s long-term
care needs.

Source: Laws 1987, LB 42, § 2; Laws 1996, LB 1044, § 876.

81-2231 Care management units; certification; standards.

The care management units shall be certified by the Department of Health
and Human Services which shall adopt and promulgate rules and regulations
within two hundred forty days of August 30, 1987, providing standards for
certification. Such standards shall be developed in consultation with appropri-
ate state agencies and professional organizations and shall provide that:

(1) The care management units shall be subject to periodic review by the
department;

(2) The care management units shall provide an assessment of an individual’s
entire range of needs, including, but not limited to, functional, psychosocial,
and environmental needs;

(3) The care management units shall develop a long-term care plan for each
client in consultation with the individual and if possible his or her family
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utilizing and coordinating available and appropriate public and private re-
sources;

(4) The care management units shall periodically monitor the delivery of
services to each client and review the individual’s plan to determine if the plan
remains appropriate;

(5) The care management units shall be operated separately from any direct
care programs provided by the area agencies on aging; and

(6) A standardized long-term care assessment document shall be developed
that incorporates, when reasonably possible, (a) assessment procedures cur-
rently used by area agencies on aging and (b) assessment criteria designed to
reduce duplication of effort with related long-term care services, both public
and private, including assessment material necessary to determine service
eligibility by the Department of Health and Human Services.

Source: Laws 1987, LB 42, § 3; Laws 1996, LB 1044, § 877.

81-2232 Area agency on aging; prepare plan; procedure.

Within sixty days of the adoption and promulgation of the standards for
certification by the Department of Health and Human Services, each area
agency on aging shall submit to the department for approval a plan of
operation to either provide and supervise or subcontract for at least one
certified care management unit to provide all eligible individuals residing in its
planning-and-service area with long-term care management services. Within
thirty days of receipt of a plan for approval, the department shall notify the area
agency on aging of its acceptance or denial of the plan. If the plan is denied,
the department shall give the reasons for denial and the area agency on aging
shall submit a revised plan. If the area agency on aging does not submit a
revised plan within thirty days of the denial, the Department of Health and
Human Services may contract with another public or private entity to serve
that planning-and-service area.

Source: Laws 1987, LB 42, § 4; Laws 1996, LB 1044, § 878.

81-2233 Department; report.

The Department of Health and Human Services shall submit an annual
report on care management units to the Governor and the Legislature. The
report submitted to the Legislature shall be submitted electronically.

Source: Laws 1987, LB 42, § 5; Laws 1996, LB 1044, § 879; Laws 2012,
LB782, § 214.

81-2234 Care management unit; fee scale; reimbursement.

(1) Individuals who have family income below three hundred percent of a
poverty level determined by the Department of Health and Human Services
based on any federal poverty index or similar guidelines shall pay from zero to
ninety percent of the fee for the services provided by a care management unit.
The fee scale shall be adopted and promulgated as rules and regulations by the
department and shall reflect the income range of individuals.

(2) A care management unit may receive reimbursement from state and
federal government programs which allow for reimbursement for care manage-
ment or case management services.

Reissue 2014 270



AGING SERVICES § 81-2240

(3) Individuals not covered by subsection (1) or (2) of this section shall pay
the full fee for services provided by a care management unit.

Source: Laws 1987, LB 42, § 6; Laws 1996, LB 1044, § 880.

81-2235 Care management unit; reimbursement by department.

(1) Each care management unit may be reimbursed by the Department of
Health and Human Services for costs not paid for by the individual or through
other reimbursement specified in section 81-2234. Reimbursement by the
department shall be based on actual casework time units expended on all care
management services provided and shall include expenses for personnel, ad-
ministration and planning, client eligibility review, contractual services, and
necessary support services and other necessary actual and indirect costs.
Standardized rates of reimbursement shall be adopted and promulgated by the
department and shall be adjusted at least every three years.

(2) Appropriations for reimbursement by the department for services provid-
ed under sections 81-2229 to 81-2235 and for the costs of the department to
administer the program shall be appropriated separately from funds appropri-
ated under the Nebraska Community Aging Services Act.

(3) Funds appropriated under this section shall not be used to replace funds
appropriated under the Nebraska Community Aging Services Act and granted
to the area agencies on aging prior to August 30, 1987, and used to provide
case management or care management services in their planning-and-service
area, except that such funds may be replaced by non-Nebraska Community
Aging Services funds that are obtained subsequent to August 30, 1987, as
allowed under rules and regulations adopted and promulgated by the Depart-
ment of Health and Human Services.

Source: Laws 1987, LB 42, § 7; Laws 1996, LB 1044, § 881.

Cross References

Nebraska Community Aging Services Act, see section 81-2201.

81-2236 Repealed. Laws 1996, LB 1044, § 985.

(c) LONG-TERM CARE OMBUDSMAN

81-2237 Act, how cited.

Sections 81-2237 to 81-2264 shall be known and may be cited as the Long-
Term Care Ombudsman Act.

Source: Laws 1992, LB 677, § 1.

81-2238 Definitions, where found.

For purposes of the Long-Term Care Ombudsman Act, the definitions found
in sections 81-2239 to 81-2248 shall be used.

Source: Laws 1992, LB 677, § 2.

81-2239 Department, defined.

Department shall mean the Department of Health and Human Services.
Source: Laws 1992, LB 677, § 3; Laws 1996, LB 1044, § 882.

81-2240 Repealed. Laws 1996, LB 1044, § 985.
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81-2241 Repealed. Laws 2007, LB 296, § 815.

81-2242 Local long-term care ombudsman program, defined.

Local long-term care ombudsman program shall mean an entity, either
public or private and nonprofit, designated as a local long-term care ombuds-
man program by the department.

Source: Laws 1992, LB 677, § 6.

81-2243 Long-term care facility, defined.

Long-term care facility shall include:

(1) A nursing facility;

(2) An assisted-living facility;

(3) Any other adult care home;

(4) A continuing care community;

(5) Any swing bed in an acute care facility or extended care facility; and
(6) Any adult day service.

Source: Laws 1992, LB 677, § 7; Laws 1997, LB 608, § 26; Laws 2000,
LB 819, § 157.

81-2244 Office, defined.
Office shall mean the office of the state long-term care ombudsman.
Source: Laws 1992, LB 677, § 8.

81-2245 Older Americans Act, defined.

Older Americans Act shall mean the federal Older Americans Act, as amend-

ed.
Source: Laws 1992, LB 677, § 9.

81-2246 Older individual, defined.

Older individual shall mean an individual who is sixty years of age or older.
Source: Laws 1992, LB 677, § 10.

81-2247 Ombudsman advocate, defined.

Ombudsman advocate shall mean an employee or a volunteer of the office
other than the state long-term care ombudsman or of a local program trained
and certified to carry out duties prescribed in rules and regulations of the
office.

Source: Laws 1992, LB 677, § 11.

81-2248 State long-term care ombudsman, defined.

State long-term care ombudsman shall mean the person or persons appoint-
ed under section 81-2249 to fulfill the responsibilities of the office.

Source: Laws 1992, LB 677, § 12; Laws 2007, LB296, § 767.

81-2249 Office; created; state long-term care ombudsman; appointed.
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Pursuant to the Older Americans Act, the office of the state long-term care
ombudsman is hereby created. The department shall establish and operate the
office. The chief executive officer of the department shall appoint the state long-
term care ombudsman.

Source: Laws 1992, LB 677, § 13; Laws 2007, LB296, § 768.

81-2250 Long-term care ombudsman program; established; contents.

The department shall establish a long-term care ombudsman program con-
sisting of the state long-term care ombudsman and any local long-term care
ombudsman programs. The program, as approved and administered by the
department, shall:

(1) Investigate and resolve complaints not reportable under the Adult Protec-
tive Services Act made by or on behalf of older individuals who are patients,
residents, or clients of long-term care facilities relating to action, inaction, or
decisions of providers of long-term care services or their representatives, of
public agencies, or of social service agencies which may adversely affect the
health, safety, welfare, or rights of such older individuals. The department shall
adopt and promulgate rules and regulations regarding the handling of com-
plaints received under this section, including procedures for conducting investi-
gations of complaints. The rules and regulations shall include procedures to
ensure that no state long-term care ombudsman or ombudsman advocate
investigates any complaint involving a provider with which the representative
was once employed or associated;

(2) Provide for the training of the state long-term care ombudsman and
ombudsman advocates and promote the development of citizen organizations to
participate in the program, provide training to ombudsman advocates and staff
of local long-term care ombudsman programs, issue certificates attesting to the
successful completion of the prescribed training, and provide ongoing technical
assistance to such local programs;

(3) Analyze and monitor the development and implementation of federal,
state, and local laws, regulations, and policies with respect to long-term care
facilities and services and recommend any changes in such laws, regulations,
and policies deemed by the long-term care ombudsman program to be appro-
priate;

(4) Establish a statewide, uniform reporting system to collect and analyze
data relating to complaints and conditions in long-term care facilities for the
purpose of identifying and resolving significant problems. The data shall be
submitted to the department at least on an annual basis;

(5) Prepare reports as requested by the department and provide policy,
regulatory, and legislative recommendations to solve problems, resolve com-
plaints, and improve the quality of care and life in long-term care facilities;

(6) Provide for public forums to discuss concerns and problems relating to
action, inaction, or decisions that may adversely affect the health, safety,
welfare, or civil rights of residents of long-term care facilities and their
representatives, public agencies and entities, and social service agencies; and

(7) Provide information to public agencies, legislators, and others, as deemed
necessary by the department, regarding the problems and concerns, including
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recommendations related to such problems and concerns, of older individuals
residing in long-term care facilities.

Source: Laws 1992, LB 677, § 14; Laws 1996, LB 1044, § 884; Laws
2007, LB296, § 769.

Cross References

Adult Protective Services Act, see section 28-348.

81-2251 Rules and regulations; state long-term care ombudsman; qualifica-
tions.

The department shall adopt and promulgate rules and regulations to carry
out the Long-Term Care Ombudsman Act. The department shall ensure that the
state long-term care ombudsman has no conflicts of interest in fulfilling the
duties of the office, is capable of administering the office impartially, has an
understanding of long-term care issues, has experience in the fields of aging
and health care, and has worked with and been involved in volunteer pro-
grams.

Source: Laws 1992, LB 677, § 15; Laws 2007, LB296, § 770.

81-2252 Local long-term care ombudsman programs; designation; provision-
al status.

The department may designate for two-year periods, within each planning-
and-service area designated pursuant to section 81-2213, local long-term care
ombudsman programs in accordance with rules and regulations established by
the department. Such rules and regulations shall include specifications regard-
ing the sites of the offices of the local long-term care ombudsman programs and
requirements concerning staffing, levels of training required for ombudsman
advocates and staff, standards of operation, and program review.

The office may withdraw or provisionally maintain the designation of an
entity as a local long-term care ombudsman program if the entity fails to meet
the rules and regulations established by the department. If the designation of a
local long-term care ombudsman program is provisionally maintained, the
office shall notify the program of the reasons for the provisional status, of the
changes or corrections necessary for the removal of the provisional status, of
the length of time permitted to make the changes or corrections, and that the
office will withdraw the designation if the program does not comply with the
requirements specified in the notice. If the designation of a local long-term care
ombudsman program is withdrawn, the office may provide for the continuation
of long-term care ombudsman services for that area.

Source: Laws 1992, LB 677, § 16; Laws 2007, LB296, § 771.

81-2253 Staff training requirements; ombudsman advocate certification;
required.

(1) The state long-term care ombudsman shall ensure that the staff of the
office and of local long-term care ombudsman programs are trained in:

(a) Federal, state, and local laws, regulations, and policies with respect to
long-term care facilities in the state;

(b) Investigative techniques;
(c) Management of long-term care facilities; and
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(d) Such other matters as the department deems appropriate.

(2) The state long-term care ombudsman shall develop procedures for the
certification of ombudsman advocates.

(3) No ombudsman advocate shall investigate any complaint filed with the
office unless such person is certified by the office.

Source: Laws 1992, LB 677, § 17.

81-2254 Office; investigations; procedure.

The office shall investigate and seek to resolve complaints and concerns not
reportable under the Adult Protective Services Act communicated by or on
behalf of an older individual who is a patient, resident, or client of any long-
term care facility. The office may initiate investigations based on its observa-
tions of the conditions in a long-term care facility. If the office does not
investigate a complaint, the complainant shall be notified of the decision not to
investigate and the reasons for the decision.

Source: Laws 1992, LB 677, § 18.

Cross References

Adult Protective Services Act, see section 28-348.

81-2255 Abuse, neglect, or exploitation; referral required; procedure.

(1) When abuse, neglect, or exploitation of an older individual who is a
patient, resident, or client of a long-term care facility is suspected, the long-
term care ombudsman program shall make an immediate referral to the
department or the appropriate law enforcement agency. The long-term care
ombudsman program shall coordinate with adult protective services or the
appropriate law enforcement agency, if requested, pursuant to any investigation
of such abuse, neglect, or exploitation.

(2) Any state agency or board which responds to a complaint against a long-
term care facility or an individual employed by a long-term care facility that
was referred to the agency or board by the office shall forward to the office
copies of related inspection reports, plans of correction, and notice of any
citations and sanctions levied against the long-term care facility or the individu-
al.

Source: Laws 1992, LB 677, § 19; Laws 1996, LB 1044, § 885; Laws
2007, LB29e6, § 772.

81-2256 Long-term care facility; notice required; form.

Every long-term care facility shall post in a conspicuous location a notice of
the name, address, and telephone number of the office and the name and
telephone number of the nearest local long-term care ombudsman program. A
brief description of the services provided by the office and the nearest long-
term care ombudsman program shall be included in the notice. The form of the
notice shall be approved by the office.

Source: Laws 1992, LB 677, § 20.

81-2257 Office; access to governmental records.
275 Reissue 2014



§ 81-2257 STATE ADMINISTRATIVE DEPARTMENTS

Upon request, the office shall have access to any record of a state or local
governmental agency which is necessary to carry out its responsibilities under
the Long-Term Care Ombudsman Act.

Source: Laws 1992, LB 677, § 21.

81-2258 Office; access to medical and personal records; liability for disclo-
sure; confidentiality.

(1) In order for the office to carry out its responsibilities under the Long-
Term Care Ombudsman Act, the office shall have access to the medical and
personal records of an older individual who is a patient, resident, or client of a
long-term care facility which are retained by the facility. If the older individual:

(a) Has the ability to consent in writing, access may only be obtained by the
written consent of the older individual;

(b) Is unable to consent in writing, oral consent may be given in the presence
of a third party as witness before access is given;

(¢) Is under guardianship or conservatorship that provides the guardian or
conservator with the authority to approve review of records, the office shall
obtain the permission of the guardian or conservator for review of the records
unless (i) the existence of the guardianship or conservatorship is unknown to
the office or the facility, (ii) the guardian or conservator cannot be reached
within five working days, (iii) the subject of the complaint is the guardian or the
conservator, or (iv) in case of an emergency; and

(d) Is unable to express written or oral consent and there is no guardian or
conservator or the notification of the guardian or conservator is not applicable
for reasons set forth in subdivision (c) of this subsection or the older individual
is deceased, inspection of records may be made by the state long-term care
ombudsman.

(2) Copies of records may be reproduced by the office.

(3) Upon request by the office, a long-term care facility shall provide to the
office the name, address, and telephone number of the guardian, conservator,
attorney in fact, legal representative, or next of kin of any patient, resident, or
client.

(4) The long-term care facility and personnel who disclose records pursuant
to this section shall not be liable for the disclosure.

(5) The office shall establish procedures to protect the confidentiality of
records obtained pursuant to this section.

Source: Laws 1992, LB 677, § 23.

81-2259 State long-term care ombudsman and state ombudsman advocate;
access to patient, resident, or client.

A state long-term care ombudsman or an ombudsman advocate shall have
immediate access to any consenting patient, resident, or client of a long-term
care facility for the purpose of effectively carrying out the Long-Term Care
Ombudsman Act if such state long-term care ombudsman or ombudsman
advocate identifies himself or herself and presents his or her credentials to the
individual in charge of the long-term care facility.

Source: Laws 1992, LB 677, § 22.
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81-2260 Complaints or investigations; confidentiality; exceptions.

(1) Information relating to any complaints or investigation made pursuant to
the Long-Term Care Ombudsman Act that discloses the identities of complain-
ants, patients, residents, or clients shall remain confidential except:

(a) When disclosure is authorized in writing by the complainant, patient,
resident, or client or the older individual's guardian or legal representative;

(b) When disclosure is necessary to an investigation of abuse, neglect, or
exploitation and the disclosure is made to the Attorney General, the county
attorney, or the department;

(c) When disclosure is necessary for the provision of services to the patient,
resident, or client and the patient, resident, or client is unable to express
written or oral consent; or

(d) Upon court order.

(2) Access to the records and files of the office relating to any complaint or
investigation made pursuant to the Long-Term Care Ombudsman Act shall be
permitted only at the discretion of the state long-term care ombudsman, except
that the identity of any complainant, witness, patient, resident, or client shall
not be disclosed by such ombudsman except:

(a) When disclosure is authorized in writing by such complainant, witness,
patient, resident, or client or the older individual’s guardian or legal represen-
tative;

(b) Upon court order; or

(c) Pursuant to subsection (3) of this section.

(3) The records and files of the office shall be released to adult protective
services of the department if it so requests for purposes of the Adult Protective
Services Act.

(4) The department shall have access to the records and files of the office to
verify the effectiveness and quality of the long-term care ombudsman program.

Source: Laws 1992, LB 677, § 24; Laws 1996, LB 1044, § 886; Laws
2007, LB296, § 773.

Cross References

Adult Protective Services Act, see section 28-348.

81-2261 Department; duties.
The department shall ensure that:

(1) No individual involved in the designation of the state long-term care
ombudsman has a pecuniary or other interest in a long-term care facility;

(2) No state long-term care ombudsman or ombudsman advocate has a
pecuniary or other interest in a long-term care facility;

(3) Mechanisms are in place to identify and remedy all such or other similar
conflicts; and

(4) The office has the ability to pursue administrative, legal, and other
appropriate remedies on behalf of patients, residents, and clients of long-term
care facilities.

Source: Laws 1992, LB 677, § 25.
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81-2262 Local long-term care ombudsman program and certified individual;
treatment.

Any local long-term care ombudsman program or any individual certified by
the office, whether an employee or an unpaid volunteer, shall be treated as a
representative of the office.

Source: Laws 1992, LB 677, § 26.

81-2263 State long-term care ombudsman and ombudsman advocate; immu-
nity from liability; legal counsel.

No state long-term care ombudsman or ombudsman advocate shall be liable
for the good faith performance of official duties pursuant to the Long-Term
Care Ombudsman Act. Pursuant to the Older Americans Act, the department
shall ensure that adequate legal counsel is available to the office for advice and
consultation and that legal representation is provided to any state long-term
care ombudsman or ombudsman advocate against whom any legal action is
brought in connection with his or her official duties.

Source: Laws 1992, LB 677, § 27.

81-2264 Interference with lawful actions; institution of certain proceedings;
prohibited.

(1) No person shall willfully interfere with the lawful actions of the office,
including the request for immediate entry into a long-term care facility by an
individual certified pursuant to section 81-2253 who identifies himself or
herself and presents his or her credentials to the individual in charge of the
long-term care facility.

(2) No person shall institute discriminatory, disciplinary, or retaliatory action
against any officer or employee of a long-term care facility or governmental
agency or against any patient, resident, or client of a long-term care facility or
guardian or family member thereof for any communications by him or her with
the office or for any information given or disclosed by him or her in good faith
to aid the office in carrying out its duties and responsibilities.

Source: Laws 1992, LB 677, § 28.

(d) PREADMISSION SCREENING
81-2265 Repealed. Laws 2009, LB 288, § 54.
81-2266 Repealed. Laws 2000, LB 888, § 1.
81-2267 Repealed. Laws 2009, LB 288, § 54.

81-2268 Medicaid waiver funds; use authorized.

Services identified by care plans for those eligible for medical assistance
whose care needs are appropriate for nursing facilities but whose needs can be
met outside a nursing facility may be purchased with medicaid waiver funds
available through the home and community-based waiver for the aged and
disabled administered by the Department of Health and Human Services.

Source: Laws 1993, LB 801, § 4; Laws 1996, LB 1044, § 890; Laws 2007,
LB296, § 776.
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81-2269 Statewide project; establishment.

(1) The Department of Health and Human Services, through its care manage-
ment units, shall establish a statewide project to prevent premature institution-
alization of nursing facility medicaid-eligible applicants sixty-five years of age
and older through preadmission screening. In any case in which a determina-
tion has not been made within forty-eight hours, the nursing facility applicant
shall be deemed appropriate for nursing home admission until such time as
preadmission screening is completed, notwithstanding that a preadmission
screening has not been done. The Department of Health and Human Services
shall use the preadmission screening services of the project.

(2) Subsection (1) of this section becomes operative on July 1, 1997.

Source: Laws 1993, LB 801, § 5; Laws 1995, LB 406, § 90; Laws 1996,
LB 1044, § 891.

81-2270 Purchase of services with state funds; sliding-fee scale.

Services identified by care plans for those not eligible for services provided
through the home and community-based waiver for the aged and disabled may
be purchased with funds appropriated through section 81-2235 based on a
sliding-fee scale.

Source: Laws 1993, LB 801, § 6; Laws 1996, LB 1044, § 892; Laws 2009,
LB288, § 37.

81-2271 Rules and regulations.

The Department of Health and Human Services shall adopt and promulgate
rules and regulations to establish procedures and standards to implement the
intent of sections 81-2268 to 81-2271.

Source: Laws 1993, LB 801, § 7; Laws 1996, LB 1044, § 893; Laws 2009,
LB288, § 38.

(e) DEPARTMENT ON AGING CASH FUND
81-2272 Repealed. Laws 1996, LB 1044, § 985.

(f) NEBRASKA SENIOR COMPANION VOLUNTEER PROGRAM ACT

81-2273 Act, how cited.

Sections 81-2273 to 81-2283 shall be known and may be cited as the
Nebraska Senior Companion Volunteer Program Act.

Source: Laws 2000, LB 1101, § 2.

81-2274 Purpose of act.

The purpose of the Nebraska Senior Companion Volunteer Program Act is to
provide volunteer community service opportunities to low-income older per-
sons for the benefit of frail elderly persons with special needs.

Source: Laws 2000, LB 1101, § 3.

81-2275 Terms, defined.
For purposes of the Nebraska Senior Companion Volunteer Program Act:
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(1) Department means the Department of Health and Human Services;

(2) Direct service contractor means any public or private nonprofit organiza-
tion that (a) is not currently receiving federal funding for the federal senior
companion program and (b) demonstrates the ability to provide the services
specified in section 81-2277;

(3) Frail elderly means a person who (a) is sixty years of age or older, (b) has
a physical, mental, or emotional health limitation, and (c) needs assistance to
achieve and maintain independent living; and

(4) Senior companion volunteer means an individual who (a) is sixty years of
age or older, (b) has an annual income not exceeding one hundred twenty-five
percent of the federal poverty level, (c) is determined by a physical examination
to be capable, with or without reasonable accommodation, of serving adults
with special needs without detriment to himself or herself or the persons
served, and (d) provides companion services at least four hours a day, four days
a week.

Source: Laws 2000, LB 1101, § 4.

81-2276 Nebraska Senior Companion Volunteer Program; established.

The department shall establish and coordinate the Nebraska Senior Compan-
ion Volunteer Program and shall utilize senior companion volunteers provided
by one or more direct service contractors.

Source: Laws 2000, LB 1101, § 5.

81-2277 Direct service contractor; powers and duties.

A direct service contractor:

(1) May apply to the department for a grant pursuant to section 81-2281;

(2) Shall recruit, select, train, and assign staff and senior companion volun-
teers;

(3) Shall provide for supervision of senior companion volunteers;

(4) Shall provide or arrange for meals and transportation for senior compan-
ion volunteers if funds are available; and

(5) Shall maintain a systematic means of capturing and reporting all program
data required by the department.

Source: Laws 2000, LB 1101, § 6.

81-2278 Nebraska Senior Companion Volunteer Program; eligible recipients.

The Nebraska Senior Companion Volunteer Program shall provide compan-
ion services to the frail elderly who (1) are bedfast or too frail or too ill to be
transported to special programs, (2) have withdrawn from all social interaction
or are confined due to psychological problems, or (3) desire but are unable to
participate in adult day services programs because openings are unavailable.

Source: Laws 2000, LB 1101, § 7.

81-2279 Senior companion volunteers; benefits.

Senior companion volunteers providing companion services pursuant to the
Nebraska Senior Companion Volunteer Program Act shall receive (1) transpor-
tation expenses for transportation to and from their residences and the place
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where services are to be rendered, (2) one free meal when reasonably available
during each day that services are rendered, and (3)(a) accident and liability,
insurance, (b) an annual physical examination, and (c¢) a nontaxable hourly
stipend of two dollars and fifty-five cents per hour.

Source: Laws 2000, LB 1101, § 8.

81-2280 Senior companion volunteers; assignment restrictions.

Senior companion volunteers shall not be assigned to individuals already
receiving in-home supportive services through the department or another entity;
of state or local government.

Source: Laws 2000, LB 1101, § 9.

81-2281 Grants; amount; application; duration.

(1) The department shall make grants in an amount not to exceed fifty
thousand dollars to direct service contractors and shall give preference to
applications for grants to provide in-home services.

(2) Applications shall be made on forms provided by the department.

(3) No grant shall be approved for any applicant who has received federal
funding to provide services under any federal senior companion program.

(4) As a condition to receiving a grant, an applicant shall obtain at least ten
percent matching funds from a local governmental or other source.

(5) Grants shall be for a period of twenty-four months and shall not be used
as matching funds but solely to carry out the requirements of the Nebraska
Senior Companion Volunteer Program Act.

(6) No person paid from grant funds shall replace any staff member of the
grantee.

Source: Laws 2000, LB 1101, § 10.

81-2282 Grantee; reports.

Each grantee shall file with the department a quarterly report of its activities
on forms provided by the department.

Source: Laws 2000, LB 1101, § 11.

81-2283 Rules and regulations.

The department shall adopt and promulgate rules and regulations to carry
out the Nebraska Senior Companion Volunteer Program Act.

Source: Laws 2000, LB 1101, § 12.

ARTICLE 23
INTERGOVERNMENTAL DATA COMMUNICATIONS ACT

Section

81-2301. Transferred to section 86-531.
81-2302. Transferred to section 86-532.
81-2303. Transferred to section 86-533.
81-2304. Transferred to section 86-539.
81-2305. Transferred to section 86-540.
81-2306. Transferred to section 86-541.
81-2307. Transferred to section 86-542.
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Section

81-2308. Transferred to section 86-543.
81-2308.01. Transferred to section 86-544.
81-2309. Transferred to section 86-545.
81-2310. Transferred to section 86-546.
81-2311. Transferred to section 86-547.
81-2312. Transferred to section 86-548.
81-2313. Transferred to section 86-549.

81-2301 Transferred to section 86-531.
81-2302 Transferred to section 86-532.
81-2303 Transferred to section 86-533.
81-2304 Transferred to section 86-539.
81-2305 Transferred to section 86-540.
81-2306 Transferred to section 86-541.
81-2307 Transferred to section 86-542.
81-2308 Transferred to section 86-543.
81-2308.01 Transferred to section 86-544.
81-2309 Transferred to section 86-545.
81-2310 Transferred to section 86-546.
81-2311 Transferred to section 86-547.
81-2312 Transferred to section 86-548.
81-2313 Transferred to section 86-549.

ARTICLE 24
PROMPT PAYMENT ACT

Section

81-2401. Act, how cited.

81-2402. Terms, defined.

81-2403. Goods or services; payment in full; when required.
81-2404. Creditor; charge interest; when.

81-2405. Incorrect bill; notice to creditor; corrected bill; payment.
81-2406. Act, how construed.

81-2407. Act; applicability.

81-2408. Agency; reports; required.

81-2401 Act, how cited.

Sections 81-2401 to 81-2408 shall be known and may be cited as the Prompt
Payment Act.

Source: Laws 1988, LB 1079, § 1.

81-2402 Terms, defined.

As used in the Prompt Payment Act, unless the context otherwise requires:
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(1) Agency shall mean the state and any agency, department, office, commis-
sion, board, panel, or division of the state. Agency shall include the University
of Nebraska and the Nebraska state colleges;

(2) Bill shall mean a proper billing or invoice which requests a payment and
which is supplemented by all necessary verification and forms required by
agency rules and regulations to process payments;

(3) Creditor shall mean any person, corporation, association, or other busi-
ness concern engaged in a trade or business, either on a for-profit or not-for-
profit basis, and providing any goods or services to an agency;

(4) Good faith dispute shall mean:

(a) A contention by the agency that goods delivered or services rendered were
of less quantity or quality than ordered or specified by contract, faulty, on
installed improperly; or

(b) Any other reason giving cause for the withholding of payment by the
agency until the dispute is settled, except that failure to give notice as pre-
scribed in section 81-2405 shall preclude an agency from claiming a good faith
dispute in the case of a defective or improper billing;

(5) Goods shall mean any goods, supplies, materials, equipment, or other
personal property but shall not mean any real property; and

(6) Services shall mean any contractual services, including, but not limited to,
architectural, engineering, medical, financial consulting, or other professional
services, any construction services, and any other personal services but shall
not mean any services performed as an officer or employee of any agency.

Source: Laws 1988, LB 1079, § 2; Laws 2010, LB552, § 11.

81-2403 Goods or services; payment in full; when required.

(1) Except as provided in subsection (2) of this section, each agency shall
make payment in full for all goods delivered or services rendered on or before
the forty-fifth calendar day after (a) the date of receipt by the agency of the
goods or services or (b) the date of receipt by the agency of the bill for the
goods or services, whichever is later, unless other provisions for payment are
agreed to in writing by the creditor and the agency.

(2) Any agency making payment for goods or services provided for third
parties shall make payment in full for such goods or services on or before the
sixtieth calendar day after the date of receipt by the agency of the bill.

(3) No goods or services shall be deemed to be received by an agency until all
such goods or services are completely delivered and finally accepted by the
agency. For purposes of determining whether payment was made in accor-
dance with this section, payment in full by an agency shall be considered to be
made on the date the warrant or check for such payment was mailed or
otherwise transmitted.

Source: Laws 1988, LB 1079, § 3.

81-2404 Creditor; charge interest; when.

Any creditor of an agency not receiving payment in full for goods delivered or
services rendered within the forty-five-day or sixty-day time period, whichever
is applicable, may charge the agency interest on the unpaid principal balance at
the rate specified in section 45-104.02, as such rate may from time to time be
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adjusted. Interest charges shall begin to accrue on the thirty-first calendar day
after (1) the date of receipt by the agency of the goods or services or (2) the date
of receipt by the agency of the bill for the goods or services, whichever is later,
and shall terminate on the date on which payment in full of the amount due is
made. Each agency shall pay the interest charge upon request unless the bill is
the subject of a good faith dispute between the agency and the creditor. No
claim by a creditor for interest charges shall be allowed unless the agency is
requested to pay the interest charges within ninety calendar days from the date
on which payment in full is due.

Source: Laws 1988, LB 1079, § 4; Laws 1992, Fourth Spec. Sess., LB 1,
§ 42.

81-2405 Incorrect bill; notice to creditor; corrected bill; payment.

When a bill submitted to an agency is filled out incorrectly or when there is
any defect or impropriety in a bill submitted, the agency shall notify the
creditor in writing prior to the date on which payment in full is due. The notice
shall contain a description of the defect or impropriety and any additional
information necessary to enable the creditor to correct the bill. Upon receiving
a properly corrected bill, the agency shall make payment in full of the bill on or
before the forty-fifth calendar day after the receipt of the corrected bill or, when
the agency is making payment for goods or services provided by a third party,
on or before the sixtieth calendar day after the receipt of the corrected bill.

Source: Laws 1988, LB 1079, § 5.

81-2406 Act, how construed.

Nothing in the Prompt Payment Act shall be construed to prohibit full or
partial payments by agencies for goods or services whether or not such goods
or services have been completely received or finally accepted by the agencies.

Source: Laws 1988, LB 1079, § 6.

81-2407 Act; applicability.
The Prompt Payment Act shall not apply to the following:

(1) Claims subject to a good faith dispute if notice of the dispute is conveyed
to the creditor in writing before the time required for payment, except that the
Prompt Payment Act shall take effect on the date that the dispute is resolved;

(2) Contracts related to highway or road construction, reconstruction, or
maintenance; and

(3) Claims, contracts, or projects which are to be paid for exclusively with
federal funds.

Source: Laws 1988, LB 1079, § 7.

81-2408 Agency; reports; required.

Each agency shall report monthly to the Director of Administrative Services
and the Legislative Fiscal Analyst any account that has not been paid within the
applicable time period prescribed by section 81-2403. The report submitted to
the Legislative Fiscal Analyst shall be submitted electronically. Each agency
shall report annually any interest charge on a past-due account, whether paid
or unpaid, to the Governor and to the Appropriations Committee of the
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Legislature. The report submitted to the committee shall be submitted electroni-
cally.

Source: Laws 1988, LB 1079, § 8; Laws 2012, LB782, § 215.

ARTICLE 25
COMMISSION ON INDIAN AFFAIRS

Section

81-2501. Commission; members; qualifications; nomination; appointment; terms.

81-2502. Commission; purpose.

81-2503. Commission; legal entity; executive director; qualifications; office.

81-2504. Commission; functions.

81-2505. Commission; alcohol rehabilitation programs; participation.

81-2506. Commission; members; compensation; expenses.

81-2507. Commission; meetings; quorum; attendance required; exception.

81-2508. Commission; executive board; purpose; members; powers.

81-2509. State assistance to political subdivisions and nonprofit corporations; terms,
defined.

81-2510. State assistance to political subdivision or nonprofit corporation; application;
use.

81-2511. State assistance to political subdivision or nonprofit corporation; application;
contents; commission; duties.

81-2512. Repealed. Laws 2013, LB 199, § 43.

81-2513. State assistance to political subdivision or nonprofit corporation;
commission; approval of application; failure to approve applications; effect;
quorum.

81-2514. State assistance to political subdivisions and nonprofit corporations;
Designated Collection Fund; created; use; investment; commission; seek
and accept funds.

81-2515. State assistance to political subdivisions and nonprofit corporations; sections;
termination.

81-2516. Commission on Indian Affairs Cash Fund; created; use; investment.

81-2501 Commission; members; qualifications; nomination; appointment;
terms.

(1) There is hereby established the Commission on Indian Affairs. For
purposes of sections 81-2501 to 81-2508, commission shall mean the Commis-
sion on Indian Affairs.

(2) The commission shall consist of fourteen members who shall be enrolled
tribal members of a federally recognized Indian tribe residing within the State
of Nebraska and from the following categories: Two from the Omaha Tribe
reservation; two from the Winnebago Tribe reservation; two from the Santee
Tribe reservation; two from the Ponca Tribe of Nebraska; one from the city of]
Lincoln; two from the city of Omaha; one from the district comprised of Sioux,
Dawes, Sheridan, and Box Butte counties; one from the district comprised of
Garden, Deuel, Cheyenne, Kimball, Banner, Morrill, and Scotts Bluff counties;
and one member at large. The commission may have such nonvoting, ex officio
members as shall be appointed by the commission and who need not be of
Indian ancestry. The commission shall elect one of its members as chairperson.
Members of the commission shall serve four-year terms or for the unexpired
term in the event of a vacancy, except that when making the initial appoint-
ments of members representing new categories or districts one-half of the
members shall serve two-year terms and one-half of the members shall serve
four-year terms. Members of the commission serving on September 6, 1991,
shall serve until their terms expire.
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(3) As the terms of the voting members expire, their successors shall be
appointed by the Governor from a panel of nominees submitted by the group to
be represented, with three names being submitted for each appointment to be
made.

(a) Nominations for successors representing the Omaha Tribe reservation, the
Winnebago Tribe reservation, and the Santee Tribe reservation shall be submit-
ted by the respective tribal councils.

(b) The initial and subsequent nominations for appointment of members to
represent the Ponca Tribe of Nebraska shall be made by the Tribal Council of
the tribe.

(¢c) The initial and subsequent nominations for appointment of members
representing the districts specified in subsection (2) of this section shall be
made by separate panels comprised of five residents of each district. The
composition and terms of membership on such panels shall be determined by
the commission. Each panel shall be governed by rules and regulations estab-
lished by the commission.

(d) Nominations for successors representing the cities of Lincoln and Omaha
shall be governed by rules and regulations established by the commission to
insure adequate representation for those American Indian residents of the
respective cities.

(e) The initial and subsequent nominations for appointment of the member at
large shall be governed by rules and regulations established by the commission
to insure adequate representation for those Nebraska residents of American
Indian ancestry not otherwise represented on the commission.

(f) Appointments for unexpired terms shall follow the same procedure as for
initial and subsequent appointments. Voting members shall be eligible for
reappointment.

Source: Laws 1971, LB 904, § 1; Laws 1973, LB 37, § 1; R.S.1943,
(1987), § 81-1214; Laws 1991, LB 114, § 1; Laws 1992, LB 862,
§ 1.

81-2502 Commission; purpose.

The purpose of the commission shall be to join representatives of all Indians
in Nebraska to do all things which it may determine to enhance the cause of
Indian rights and to develop solutions to problems common to all Nebraska
Indians.

Source: Laws 1971, LB 904, § 2; R.S.1943, (1987), § 81-1215.

81-2503 Commission; legal entity; executive director; qualifications; office.

The commission shall be a legal entity with the power to receive and
administer funds from state, federal, tribal, and other sources, and to employ
and fix the compensation of an executive director of its own choosing who shall
be an enrolled member of a Nebraska tribe or a legal resident of the State of
Nebraska of Indian descent. An office for the executive director shall be
provided.

Source: Laws 1971, LB 904, § 3; Laws 1976, LB 986, § 8; R.S.1943,
(1987), § 81-1216.

81-2504 Commission; functions.
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The functions of the commission shall be to:

(1) Promote state and federal legislation beneficial to the Indian community
in Nebraska;

(2) Coordinate existing programs relating to the Indian community in such
areas as housing, education, welfare, medical and dental care, employment,
economic development, law and order, and related problems;

(3) Work with other state and federal government agencies and federal and
state elected officials in the development of new programs in areas mentioned
under subdivision (2) of this section;

(4) Keep the Governor’s office apprised of the situation in the Indian
community;

(5) Administer sections 81-2509 to 81-2515;

(6) Provide the public with information and education relevant to Indian
affairs in the State of Nebraska; and

(7) Develop programs to encourage the total involvement of Indian people in
activities for the common benefit of the Indian community.

Source: Laws 1971, LB 904, § 4; R.S.1943, (1987), § 81-1217; Laws 2010,
LB1002, § 8.

81-2505 Commission; alcohol rehabilitation programs; participation.

The Commission on Indian Affairs may participate in alcohol rehabilitation
programs with any nonprofit organization.

Source: Laws 1976, LB 871, § 5; R.S.1943, (1987), § 23-362.04; Laws
1989, LB 5, § 4; R.S.1943, (1987), § 81-1217.01.

81-2506 Commission; members; compensation; expenses.

The members of the commission shall each receive fifty dollars for each day
spent in the performance of their duties and shall receive reimbursement for
any actual and necessary expenses as provided in sections 81-1174 to 81-1177.

Source: Laws 1971, LB 904, § 5; Laws 1973, LB 37, § 2; Laws 1981, LB
204, § 191; R.S.1943, (1987), § 81-1218; Laws 1991, LB 114, § 2.

81-2507 Commission; meetings; quorum; attendance required; exception.

(1) The commission shall meet at least once every calendar quarter. Meetings
shall be held on the first Friday of January, April, July, and October. If such day
is a holiday, or if the commission is prevented from meeting on such day, the
meeting shall be held on the following Friday. Special meetings may be called
at the request of eight voting members. Eight voting members of the commis-
sion shall constitute a quorum for the transaction of business.

(2) Any member of the commission who, without a valid excuse, fails to
attend quarterly or special meetings shall be terminated as a member of the
commission and a successor shall be appointed to complete the term of office.

Source: Laws 1971, LB 904, § 6; Laws 1973, LB 37, § 3; Laws 1976, LB
174, § 2; Laws 1979, LB 322, § 52; Laws 1981, LB 545, § 34;
R.S.1943, (1987), § 81-1219; Laws 1992, LB 862, § 2.

81-2508 Commission; executive board; purpose; members; powers.
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(1) For the purpose of administration of the Commission on Indian Affairs
during the interim between its regular quarterly meetings, there is hereby
established an executive board of the Commission on Indian Affairs consisting
of the chairperson of the commission, two members representing the reserva-
tions or tribal service areas as defined in section 43-1503, one member
representing the urban areas, and one member who represents the western
Nebraska areas or is the member at large.

(2) The executive board shall have the authority to enter into contracts for
consultation services, supplies, and equipment if the amount contracted for
does not exceed the sum of two thousand dollars in any one contract, and to
supervise all programs relating to the affairs of Indian tribes instituted and
authorized by the commission.

Source: Laws 1976, LB 174, § 1; R.S.1943, (1987), § 81-1219.01; Laws
1999, LB 475, § 9.

81-2509 State assistance to political subdivisions and nonprofit corporations;
terms, defined.

For purposes of sections 81-2509 to 81-2515:
(1) Commission means the Commission on Indian Affairs;

(2) Indian reservation means a tract of land set apart by the federal govern-
ment for the use of the Native American people; and

(3) Political subdivision means a city, village, or county within a sixty-mile
radius of an Indian reservation or a tribal government that owns land within
such sixty-mile radius.

Source: Laws 2010, LB1002, § 1; Laws 2013, LB199, § 34.
Termination date June 30, 2018.

81-2510 State assistance to political subdivision or nonprofit corporation;
application; use.

Any political subdivision or nonprofit corporation may annually apply to the
commission for state assistance under sections 81-2509 to 81-2515. The state
assistance shall be used by the applicant for economic development, education,
health care, and law enforcement needs in such political subdivision when the
applicant is a political subdivision and in the political subdivision where the
nonprofit corporation is located when the applicant is a nonprofit corporation.

Source: Laws 2010, LB1002, § 2; Laws 2013, LB199, § 35.
Termination date June 30, 2018.

81-2511 State assistance to political subdivision or nonprofit corporation;
application; contents; commission; duties.

(1) All applications for state assistance under sections 81-2509 to 81-2515
shall be in writing, describe the proposed use for the state assistance, and be of;
such form and contain the content as the commission shall prescribe. An
application from a political subdivision shall include a certified copy of the
action by the governing body of the political subdivision approving the applica-
tion. The commission shall publish application forms for distribution to a
political subdivision or nonprofit corporation upon request.
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(2) Upon receiving an application for state assistance, the commission shall
review the application and notify the applicant of any additional information
needed for a proper evaluation of the application.

(3) Any state assistance received pursuant to sections 81-2509 to 81-2515
shall be used only for public purposes.

Source: Laws 2010, LB1002, § 3; Laws 2013, LB199, § 36.
Termination date June 30, 2018.

81-2512 Repealed. Laws 2013, LB 199, § 43.

81-2513 State assistance to political subdivision or nonprofit corporation;
commission; approval of application; failure to approve applications; effect;
quorum.

(1) After consideration of the application, the commission shall issue a
finding of whether the use described in the application is eligible for state
assistance.

(2) If the commission finds that the use described in the application is a
legitimate use and that state assistance is in the best interest of the state, the
application shall be approved.

(3) If no applications are approved, the commission may use the funds in the
Designated Collection Fund directly for the needs listed in section 81-2510.

(4) A majority of the commission members constitutes a quorum for the
purpose of conducting business. All actions of the commission shall be made by
a majority vote of the voting members.

Source: Laws 2010, LB1002, § 5; Laws 2013, LB199, § 37.
Termination date June 30, 2018.

81-2514 State assistance to political subdivisions and nonprofit corporations;
Designated Collection Fund; created; use; investment; commission; seek and
accept funds.

(1) The State Treasurer shall for FY2010-11 transfer on July 15, 2010, twenty-
five thousand dollars from the General Fund to the Designated Collection Fund
which is hereby created. Any money in the fund available for investment shall
be invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

(2) The commission may accept and shall actively seek, for the needs listed in
section 81-2510, any and all grants, donations, gifts, or contributions from
public or private sources. Any such grants, donations, gifts, or contributions
shall be deposited in the Designated Collection Fund and shall only be expend-
ed as provided in sections 81-2509 to 81-2515.

Source: Laws 2010, LB1002, § 6.
Termination date June 30, 2018.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-2515 State assistance to political subdivisions and nonprofit corporations;
sections; termination.
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Sections 81-2509 to 81-2515 terminate on June 30, 2018.

Source: Laws 2010, LB1002, § 7.
Termination date June 30, 2018.

81-2516 Commission on Indian Affairs Cash Fund; created; use; investment.

The Commission on Indian Affairs Cash Fund is created. The fund shall be
administered by the Commission on Indian Affairs. The fund shall consist of
money from contracts, fees, grants, or gifts from nonfederal sources received by
the state and any investment income earned on the fund. The fund may be used
to support the commission’s operations pursuant to sections 81-2501 to
81-2508. The Department of Administrative Services may for accounting pur-
poses create subfunds of the fund to segregate awards or allocations received.
Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 2013, LB199, § 15; Laws 2014, LB906, § 21.
Effective date March 30, 2014.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 26
GEOGRAPHIC INFORMATION SYSTEM

Section

81-2601. Transferred to section 86-569.
81-2602. Transferred to section 86-570.
81-2603. Transferred to section 86-571.
81-2604. Transferred to section 86-572.
81-2605. Transferred to section 86-573.

81-2601 Transferred to section 86-569.
81-2602 Transferred to section 86-570.
81-2603 Transferred to section 86-571.
81-2604 Transferred to section 86-572.
81-2605 Transferred to section 86-573.

ARTICLE 27
STATE GOVERNMENT EFFECTIVENESS ACT

Section

81-2701. Act, how cited.

81-2702. Purpose of act.

81-2703. Terms, defined.

81-2704. Allegation of wrongdoing; investigation; confidentiality; report; Public
Counsel or official; duties.

81-2705. Employee protections.

81-2706. Employee protections; Public Counsel; powers and duties.

81-2707. Employee protections; preliminary finding of violation; hearings; relief
authorized; appeal; presumption; attorney’s fees.
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Section

81-2708. Allegation of wrongdoing or violation of employee protection; official;
powers.

81-2709. Employee; cause of action authorized; attorney’s fees; presumption.

81-2710. Intentional misuse of act; disciplinary action.

81-2711. Employee rights and responsibilities; notice required.

81-2701 Act, how cited.

Sections 81-2701 to 81-2711 shall be known and may be cited as the State
Government Effectiveness Act.

Source: Laws 1993, LB 44, § 1; Laws 2005, LB 475, § 2.

81-2702 Purpose of act.

The primary purpose of the State Government Effectiveness Act is to encour-
age public officials and employees to disclose information concerning possible
violations of law and fiscal waste or mismanagement in state government to
elected state officials or the Public Counsel and to prohibit reprisals for such
disclosures by state employees.

The Legislature finds and declares that it is in the vital interest of the people
of this state that their government operate in accordance with the law and
without fraud, waste, or mismanagement. If this interest is to be protected,
public officials and employees must work in a climate where conscientious
service is encouraged and disclosures of illegalities or improprieties may be
made without reprisal or fear of reprisal.

Source: Laws 1993, LB 44, § 2.

81-2703 Terms, defined.
For purposes of the State Government Effectiveness Act:

(1) Agency shall mean any agency, department, board, commission, or other
governmental unit of the State of Nebraska acting or purporting to act by
reason of connection with the State of Nebraska but shall not include (a) any
court, (b) any member or employee of the Legislature or the Legislative
Council, (c) the Governor or his or her personal staff, (d) any political subdivi-
sion or entity thereof, (e) any instrumentality formed pursuant to an interstate
compact and answerable to more than one state, or (f) any entity of the federal
government;

(2) Employee shall mean any person employed by an agency, regardless of
rank;

(3) Official shall mean any elected state official;

(4) Personnel action shall include dismissing, demoting, transferring, reas-
signing, suspending, reprimanding, admonishing, reducing in rank, or reclassi-
fying an employee, withholding work from an employee of an agency, requiring
an employee to submit to a fitness-for-duty examination or take disability
retirement, any other involuntary action taken against an employee, or any
threat thereof made against an employee; and

(5) Wrongdoing shall include any action by an agency or employee which (a)
is a violation of any law, (b) results in gross mismanagement or gross waste of]
funds, or (c) creates a substantial and specific danger to public health or safety.

Source: Laws 1993, LB 44, § 3.
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81-2704 Allegation of wrongdoing; investigation; confidentiality; report;
Public Counsel or official; duties.

(1) Within thirty working days after receiving a written allegation of wrong-
doing from an employee, the Public Counsel or official may conduct a prelimi-
nary investigation and determine whether reasonable grounds exist to support
the employee’s allegation. The Public Counsel or official may consider the
following factors in considering whether to proceed with a preliminary investi-
gation:

(a) The employee has available to him or her another remedy which the
employee could reasonably be expected to use;

(b) The complaint pertains to a matter outside the Public Counsel’s or
official’s power;

(c) The complaint is trivial, frivolous, vexatious, or not made in good faith or
has been delayed too long to justify present examination of its merit;

(d) Other complaints are more worthy of attention; or

(e) The Public Counsel’s or official’s resources are insufficient for adequate
investigation.

(2) The identity of the employee presenting the allegation shall not be
disclosed by the Public Counsel, his or her investigators, employees, or agents,
or the official without the employee’s prior written consent.

(3) When the Public Counsel or official finds reason to believe that reasonable
grounds exist to support the employee’s allegation of wrongdoing, the Public
Counsel may conduct a formal investigation. The Public Counsel shall inform
the employee of his or her intent to conduct a formal investigation. Upon the
request of the Public Counsel, the director or chief operating officer of the
agency which is the subject of the allegation shall cooperate in the investigation
of the allegation and any related matters. Upon the conclusion of his or her
formal investigation, the Public Counsel shall prepare a report of his or her
findings.

(4) Any report prepared pursuant to subsection (3) of this section shall be
transmitted to the director or chief operating officer of the agency which is the
subject of the allegation, or if the allegation and report are directed against a
director or chief operating officer, the report shall be transmitted to the
Governor, to his or her authorized representative, or to the appropriate board
or commission that has governing authority over the director or chief operating
officer. The report may include, but need not be limited to, any or all of the
following:

(a) A summary of the information received before the formal investigation
was initiated;

(b) A description of the conduct of the formal investigation;
(c) A summary of any evidence obtained from the formal investigation;

(d) A listing of any violation or apparent violation of any law, rule, regulation,
or agency policy or practice; or

(e) A description of any action taken or recommended as a result of the
investigation including, but not limited to:

(i) Changes in agency rules, regulations, practices, or policies;
(ii) Disciplining the employees involved; or
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(iii) Referring evidence of a criminal violation to the Attorney General.

(5) A copy of every report prepared pursuant to subsection (3) of this section
shall be retained in the files of the Public Counsel. If the contents of the report
indicate a wrongdoing exists or has occurred, the report shall become a matter
of public record at the time it is transmitted pursuant to subsection (4) of this
section unless the Public Counsel determines its release would impede an
ongoing investigation.

(6) When the Public Counsel terminates a preliminary investigation or when
the Public Counsel terminates a formal investigation of an allegation of wrong-
doing, the Public Counsel shall, in writing, promptly notify the employee who
made the allegation.

Source: Laws 1993, LB 44, § 4; Laws 1995, LB 856, § 1.

81-2705 Employee protections.

Any person who has authority to recommend, approve, direct, or otherwise
take or affect personnel action shall not, with respect to such authority:

(1) Take personnel action against an employee because of the disclosure of
information by the employee to the Public Counsel or an official which the
employee reasonably believes evidences wrongdoing;

(2) Take personnel action against an employee as a reprisal for the submis-
sion of an allegation of wrongdoing or a violation of this section to the Public
Counsel or official by such employee; or

(3) Take personnel action against an employee as a reprisal for providing
information or testimony, pursuant to an investigation or hearing held under
the State Government Effectiveness Act, to the Public Counsel, an official, the
State Personnel Board, a corresponding personnel appeals board, or the
director or chief operating officer of an agency.

Source: Laws 1993, LB 44, § 5.

81-2706 Employee protections; Public Counsel; powers and duties.

(1) The Public Counsel shall receive any allegation of a violation of section
81-2705 and investigate to determine whether there are grounds to believe that
a violation has occurred or is about to occur.

(2) When investigating an allegation of a violation of section 81-2705, the
Public Counsel shall have access to all information maintained by any agency
or employee directly or indirectly involved.

(3) If the Public Counsel terminates the investigation of an alleged violation
of section 81-2705, the Public Counsel shall, in writing, promptly inform the
employee who raised the allegation.

(4) If the Public Counsel finds that there are grounds to believe by a
preponderance of the evidence that a violation of section 81-2705 has occurred
or is about to occur, he or she shall transmit his or her finding in writing to the
employee who raised the allegation. The Public Counsel shall also transmit his
or her finding in writing to the Governor and (a) the State Personnel Board if
the employee is employed by an agency that is subject to the State Personnel
System or (b) the personnel appeals board of the employee’s agency if the
employee is employed by an agency that is not subject to the state personnel
system. If no such personnel appeals board exists, the Public Counsel shall

293 Reissue 2014



§ 81-2706 STATE ADMINISTRATIVE DEPARTMENTS

transmit his or her finding to the director or chief operating officer of the
agency, or if the director or chief operating officer has committed or is about to
commit the violation of section 81-2705, the finding shall be transmitted to the
Governor or his or her authorized representative.

(5) Any finding that is made and transmitted by the Public Counsel pursuant
to subsection (4) of this section shall include a finding regarding whether an
alleged violation of section 81-2705 has occurred or will occur within two years
after the date the employee engaged in an action for which he or she is
protected from retaliation pursuant to section 81-2705.

Source: Laws 1993, LB 44, § 6; Laws 1995, LB 856, § 2; Laws 1997, LB
15,8 1.

81-2707 Employee protections; preliminary finding of violation; hearings;
relief authorized; appeal; presumption; attorney’s fees.

(1) Upon receiving the Public Counsel’s finding that a violation of section
81-2705 has occurred or is about to occur, the employee who raised the
allegation may petition the State Personnel Board, personnel appeals board, or
director or chief operating officer of the agency to hold a hearing to determine
whether a violation of section 81-2705 has occurred or is about to occur. Upon
the receipt of such a petition, the State Personnel Board, personnel appeals
board, or director or chief operating officer of the agency shall within ninety
days hold a hearing to determine whether a violation of section 81-2705 has
occurred or is about to occur. If the finding transmitted by the Public Counsel
pursuant to section 81-2706 includes a finding that the alleged violation of
section 81-2705 has occurred or will occur within two years after the date the
employee engaged in an action for which he or she is protected from retaliation
pursuant to section 81-2705, the State Personnel Board, personnel appeals
board, or director or chief operating officer of the agency may, without further
proceedings, stay or reverse the personnel action until a hearing can be held to
determine if a violation of section 81-2705 is contemplated or has occurred. In
any case in which the personnel action is not stayed or reversed until a hearing
is held pursuant to this subsection, the State Personnel Board, personnel
appeals board, or director or chief operating officer of the agency shall within
ten days of receipt of the employee’s petition hold a hearing to determine
whether a violation of section 81-2705 has occurred or is about to occur. In any
case in which the personnel action is stayed or reversed pursuant to this
subsection, the board, director, or chief operating officer shall within ninety
days hold a hearing to determine whether a violation has occurred or is about
to occur. The employee may be represented by counsel at such hearing.

(2) After determining that a violation has occurred, the State Personnel
Board, personnel appeals board, or director or chief operating officer of the
agency shall be authorized to grant backpay or other relief as it deems
appropriate, including reasonable attorney’s fees. The relief authorized in this
subsection, including reasonable attorney’s fees, shall be paid from funds of the
agency in which the violation occurred.

(3) An employee or agency aggrieved by the decision rendered pursuant to
subsection (2) of this section may appeal such decision. The appeal shall be in
accordance with the Administrative Procedure Act. An employee prevailing on
appeal shall receive reasonable attorney’s fees incurred during the appeal and
any previous hearings held on the matter appealed pursuant to this section.
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(4) In any proceeding held pursuant to this section, if an employee establishes
that a personnel action was taken against him or her after he or she submitted
an allegation of wrongdoing or provided information to the Public Counsel, his
or her investigators, employees, or agents, or an official in conjunction with a
preliminary or formal investigation undertaken pursuant to section 81-2704,
the personnel action shall be presumed to have been taken against such
employee because of such allegation. Such presumption may be rebutted by
appropriate evidence.

(5) No appeal by the state shall operate as a supersedeas of any judgment,
decision, or order of a district court or the Court of Appeals in any matter
relating to the enforcement of the State Government Effectiveness Act.

Source: Laws 1993, LB 44, § 7; Laws 1995, LB 856, § 3; Laws 1997, LB
15, § 2.

Cross References

Administrative Procedure Act, see section 84-920.

81-2708 Allegation of wrongdoing or violation of employee protection; offi-
cial; powers.

An official who receives an allegation of wrongdoing or of a violation of]
section 81-2705 may conduct a preliminary investigation of such allegation or
submit such allegation to the Public Counsel for investigation pursuant to
section 81-2704 or 81-2706. A copy of any written findings issued by the Public
Counsel pursuant to such an investigation shall be transmitted to the official
submitting the allegation.

Source: Laws 1993, LB 44, § 8.

81-2709 Employee; cause of action authorized; attorney’s fees; presumption.

(1) An employee aggrieved by the decision rendered pursuant to subsection
(1) of section 81-2707 who has been or is about to be injured by a violation of
section 81-2705 shall be entitled to maintain a cause of action pursuant to the
Administrative Procedure Act for damages, reinstatement, backpay, and such
other relief, including preliminary relief, as the court may deem appropriate.
An employee who prevails in an action under this subsection shall receive
reasonable attorney’s fees incurred during the action.

(2) In an action brought pursuant to subsection (1) of this section by an
employee who establishes that a personnel action was taken against him or her
after he or she submitted an allegation of wrongdoing or provided information
to the Public Counsel, his or her investigators, employees, or agents, or an
official in conjunction with a preliminary or formal investigation undertaken
pursuant to section 81-2704, the personnel action shall be presumed to have
been taken against such employee because of such allegation. Such presump-
tion may be rebutted by appropriate evidence.

Source: Laws 1993, LB 44, § 9.

Cross References

Administrative Procedure Act, see section 84-920.

81-2710 Intentional misuse of act; disciplinary action.
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No employee shall intentionally misuse the State Government Effectiveness
Act. Intentional misuse shall include frivolous use, attempts to treat a personnel
grievance as an allegation of wrongdoing, and repeated attempts to use such
procedures to obtain a resolution of views that do not satisfy the criteria
prescribed in subdivision (5) of section 81-2703 for allegations of wrongdoing.
The Public Counsel or official may report to the agency any employee found by
the Public Counsel or official to have intentionally misused the act, and such
employee may be subject to such disciplinary action as is deemed appropriate
by the director or chief operating officer of the employee’s agency.

Source: Laws 1993, LB 44, § 10.

81-2711 Employee rights and responsibilities; notice required.

(1) By December 31, 2005, the Public Counsel shall prepare for agencies a
written notice of the rights and responsibilities of employees under the State
Government Effectiveness Act. By January 31, 2006, the Public Counsel shall
distribute the written notice to each agency.

(2) Beginning January 31, 2006, each agency shall post the notice in a
conspicuous manner at the place of employment. Each agency shall inform its
employees of their rights and responsibilities under the State Government
Effectiveness Act by distributing the notice to each employee in print or
electronic format.

Source: Laws 2005, LB 475, § 1.

ARTICLE 28
RAILROAD RIGHT-OF-WAY

Section
81-2801. Railroad right-of-way; acquisition by state agency; approval of Legislature;
exception.

81-2801 Railroad right-of-way; acquisition by state agency; approval of
Legislature; exception.

No agency of this state shall purchase, lease, or acquire real estate from any
railroad over a right-of-way outside of incorporated cities and villages which
has been permitted to be abandoned by a federal agency without prior approval
by the Legislature of such purchase, lease, or acquisition, except that (1) the
Game and Parks Commission may acquire all or any part of a railroad right-of-
way proposed to be abandoned for interim trail use pursuant to sections 37-303
and 37-914 and (2) the Department of Roads may acquire such real estate
solely for the purpose of highway construction or improvements when such
right-of-way is adjacent to an existing state highway or when such right-of-way
is needed to maintain existing improvements that have previously been located
upon such right-of-way through agreements, easements, or leases. Real estate
acquired by the department pursuant to this section which is in excess of that
needed or is deemed no longer necessary shall be disposed of as provided for in
section 39-1325.

Source: Laws 1971, LB 662, § 2; Laws 1983, LB 119, § 1; R.S.1943,
(1990), § 74-424; Laws 1994, LB 414, § 4; Laws 1996, LB 584,
§ 21; Laws 1998, LB 922, § 410.
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ARTICLE 29
STATE CIVIL OFFICERS

Section
81-2901. State civil offices; vacancy; how filled.

81-2901 State civil offices; vacancy; how filled.

Every state civil office filled by appointment shall be vacant upon the
happening of any one of the events listed in section 32-560 except as provided
in section 32-561. The resignation of the incumbent of such a civil office may be
made as provided in section 32-562. Vacancies in such a civil office shall be
filled as provided in section 32-567 and shall be subject to section 32-563.

Source: Laws 1994, LB 76, § 609.

ARTICLE 30
NEBRASKA HEALTH AND HUMAN SERVICES SYSTEM ACT

Section

81-3001. Repealed. Laws 2007, LB 296, § 815.
81-3001.01. Repealed. Laws 2007, LB 296, § 815.
81-3002. Repealed. Laws 2003, LB 467, § 22.
81-3002.01. Repealed. Laws 2003, LB 467, § 22.
81-3003. Repealed. Laws 2003, LB 467, § 22.
81-3004. Repealed. Laws 2007, LB 296, § 815.
81-3005. Repealed. Laws 2003, LB 467, § 22.
81-3006. Repealed. Laws 2007, LB 296, § 815.
81-3007. Repealed. Laws 2003, LB 467, § 22.
81-3007.01. Repealed. Laws 2007, LB 296, § 815.
81-3008. Repealed. Laws 2007, LB 296, § 815.
81-3009. Repealed. Laws 2007, LB 296, § 815.

81-3010. Repealed. Laws 2003, LB 467, § 22.
81-3011. Repealed. Laws 2003, LB 467, § 22.
81-3012. Repealed. Laws 2003, LB 467, § 22.
81-3013. Repealed. Laws 2003, LB 467, § 22.

81-3014. Repealed. Laws 2003, LB 467, § 22.

81-3001 Repealed. Laws 2007, LB 296, § 815.
81-3001.01 Repealed. Laws 2007, LB 296, § 815.
81-3002 Repealed. Laws 2003, LB 467, § 22.
81-3002.01 Repealed. Laws 2003, LB 467, § 22.
81-3003 Repealed. Laws 2003, LB 467, § 22.
81-3004 Repealed. Laws 2007, LB 296, § 815.
81-3005 Repealed. Laws 2003, LB 467, § 22.
81-3006 Repealed. Laws 2007, LB 296, § 815.
81-3007 Repealed. Laws 2003, LB 467, § 22.
81-3007.01 Repealed. Laws 2007, LB 296, § 815.

81-3008 Repealed. Laws 2007, LB 296, § 815.
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81-3009 Repealed. Laws 2007, LB 296, § 815.
81-3010 Repealed. Laws 2003, LB 467, § 22.
81-3011 Repealed. Laws 2003, LB 467, § 22.
81-3012 Repealed. Laws 2003, LB 467, § 22.
81-3013 Repealed. Laws 2003, LB 467, § 22.
81-3014 Repealed. Laws 2003, LB 467, § 22.

ARTICLE 31
DEPARTMENT OF HEALTH AND HUMAN SERVICES

Cross References

Uniform Credentialing Act, see section 38-101.

Section

81-3101. Repealed. Laws 2007, LB 296, § 815.
81-3102. Repealed. Laws 2007, LB 296, § 815.
81-3103. Repealed. Laws 2007, LB 296, § 815.
81-3104. Repealed. Laws 2003, LB 467, § 22.
81-3105. Repealed. Laws 2003, LB 467, § 22.
81-3106. Repealed. Laws 2007, LB 296, § 815.
81-3107. Repealed. Laws 2007, LB 296, § 815.
81-3108. Repealed. Laws 2007, LB 296, § 815.
81-3109. Repealed. Laws 2007, LB 296, § 815.
81-3110. Act, how cited.

81-3111. Purposes of act.

81-3112. Programs, services, and duties transferred to Department of Health and
Human Services.

81-3113. Department of Health and Human Services created; divisions.

81-3114. Chief executive officer; qualifications.

81-3115. Division directors; appointment; chief medical officer; duties.

81-3116. Responsibilities of divisions.

81-3117. Chief executive officer; duties.

81-3118. Confidential information; how treated; duties.

81-31109. Health and Human Services Cash Fund; created; transfer; investment.

81-3120. Petty cash funds authorized.

81-3121. Contracts, documents, funds, and records of departments transferred to
Department of Health and Human Services; how treated.

81-3122. Rules, regulations, orders, judicial or administrative proceedings, and
references in law; how treated.

81-3123. Employees of departments transferred to Department of Health and
Human Services; how treated.

81-3124. Property of departments transferred to Department of Health and Human
Services; how treated.

81-3125. Personnel who work with sex offenders; duties; department; maintain
records; contents.

81-3126. Chief executive officer; disclosure of information relating to certain
children authorized; limitations; release of criminal history record check
results.

81-3127. Program administration; terms, defined.

81-3128. Program administration; staffing; considerations; caseworkers; activities;
appointments; equipment.

81-3129. Program administration; services for clients; dedicated caseworkers;
specialized department employees or units.

81-3130. Program administration; community support specialists; duties; training
required.
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Section

81-3131. Program administration; contracts with community-based organizations
authorized; Department of Health and Human Services; duties.

81-3132. Program administration; Department of Health and Human Services;
implement requirements; report.

81-3133. Division of Children and Family Services; reports; strategic plan; key

goals; benchmarks; progress reports.

81-3133.01. Division of Behavioral Health; strategic plan; key goals;
benchmarks; progress reports.

81-3133.02. Division of Developmental Disabilities; strategic plan; key goals;
benchmarks; progress reports.

81-3133.03. Division of Medicaid and Long-Term Care; strategic plan; key goals;
benchmarks; progress reports.

81-3134. Report to legislative committees; access of individuals with co-occurring
conditions of intellectual disability and mental illness to services; report;
contents.

81-3135. Department of Health and Human Services; reinstatement of lead agency
prohibited in certain service areas.

81-3136. Department of Health and Human Services; develop model for alternative
response to reports of child abuse or neglect; contents; report.

81-3137. Procurement of managed care for long-term care services and support;
request for proposals; restriction.

81-3138. System of home and community-based long-term care services; grant

application; department; duties; report.

81-3101 Repealed. Laws 2007, LB 296, § 815.
81-3102 Repealed. Laws 2007, LB 296, § 815.
81-3103 Repealed. Laws 2007, LB 296, § 815.
81-3104 Repealed. Laws 2003, LB 467, § 22.

81-3105 Repealed. Laws 2003, LB 467, § 22.

81-3106 Repealed. Laws 2007, LB 296, § 815.
81-3107 Repealed. Laws 2007, LB 296, § 815.
81-3108 Repealed. Laws 2007, LB 296, § 815.
81-3109 Repealed. Laws 2007, LB 296, § 815.

81-3110 Act, how cited.

Sections 81-3110 to 81-3124 and 81-3133.01 to 81-3133.03 shall be known
and may be cited as the Health and Human Services Act.

Source: Laws 2007, LB296, § 1; Laws 2014, LB974, § 11.
Effective date April 3, 2014.

81-3111 Purposes of act.

The purposes of the Health and Human Services Act are to (1) provide for the
administration of publicly funded health and human services programs and
services in the State of Nebraska through the Department of Health and
Human Services; (2) transfer programs, services, and duties of the Department
of Health and Human Services, the Department of Health and Human Services
Regulation and Licensure, and the Department of Health and Human Services
Finance and Support to a single state agency to be known as the Department of
Health and Human Services; (3) create six divisions within the Department of
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Health and Human Services; (4) require the appointment by the Governor of a
single chief executive officer for the department, a director for each of the six
divisions of the department, and a chief medical officer; and (5) clarify the
department’s core missions, scope, functions, and responsibilities; ensure and
improve accountability, collaboration, and coordination; and enhance services
provided to Nebraskans by the department.

Source: Laws 2007, LB296, § 2.

81-3112 Programs, services, and duties transferred to Department of Health
and Human Services.

Effective July 1, 2007, all programs, services, and duties of the Department of
Health and Human Services, the Department of Health and Human Services
Regulation and Licensure, and the Department of Health and Human Services
Finance and Support shall be transferred to the Department of Health and
Human Services.

Source: Laws 2007, LB296, § 3.

81-3113 Department of Health and Human Services created; divisions.

The Department of Health and Human Services is created. The department
shall have six divisions to be known as (1) the Division of Behavioral Health, (2)
the Division of Children and Family Services, (3) the Division of Developmental
Disabilities, (4) the Division of Medicaid and Long-Term Care, (5) the Division
of Public Health, and (6) the Division of Veterans’ Homes.

Source: Laws 2007, LB296, § 4.

81-3114 Chief executive officer; qualifications.

The Governor shall appoint the chief executive officer of the Department of
Health and Human Services who shall have recognized and demonstrated
knowledge and expertise in the delivery of publicly funded health and human
services programs and services and administrative experience in an executive
capacity. The chief executive officer shall report to the Governor and serve at
the pleasure of the Governor. The chief executive officer shall be subject to
confirmation by a majority vote of the members of the Legislature.

Source: Laws 2007, LB296, § 5.

81-3115 Division directors; appointment; chief medical officer; duties.

(1) The Governor shall appoint a director for each division created in section
81-3113 who shall serve at the pleasure of the Governor and shall report to the
chief executive officer. Each division director shall be subject to confirmation
by a majority of the members of the Legislature.

(2) If the Director of Public Health is licensed to practice medicine and
surgery in the State of Nebraska, he or she shall also be the chief medical
officer. If the Director of Public Health is not licensed to practice medicine and
surgery in the State of Nebraska, the Governor shall appoint a chief medical
officer in addition to the Director of Public Health. The chief medical officer
shall be licensed to practice medicine and surgery in the State of Nebraska,
shall serve at the pleasure of the Governor, and shall be subject to confirmation
by a majority of the members of the Legislature.
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(3) The chief medical officer shall perform duties under the Uniform Creden-
tialing Act as provided in section 38-1,101, shall be the final decisionmaker in
contested cases of health care facilities defined in the Health Care Facility
Licensure Act arising under the act and sections 71-6042, 71-6732, and
81-604.03, and shall perform such other duties as provided by law.

Source: Laws 2007, LB296, § 6; Laws 2007, LB463, § 1315.

Cross References

Health Care Facility Licensure Act, see section 71-401.
Uniform Credentialing Act, see section 38-101.

81-3116 Responsibilities of divisions.

The responsibilities of the divisions created in section 81-3113 include, but
are not limited to, the following:

(1) The Division of Behavioral Health shall administer (a) the state hospitals
for the mentally ill designated in section 83-305 and (b) publicly funded
community-based behavioral health services;

(2) The Division of Children and Family Services shall administer (a) protec-
tion and safety programs and services, including child welfare programs and
services and the Office of Juvenile Services, (b) economic and family support
programs and services, and (c) service areas as may be designated by the chief
executive officer or by the Director of Children and Family Services under
authority of the chief executive officer, except that on and after September 1,
2012, the western, central, and northern service areas shall be aligned to be
coterminous with the district court judicial districts described in section
24-301.02;

(3) The Division of Developmental Disabilities shall administer (a) the Bea-
trice State Developmental Center and (b) publicly funded community-based
developmental disabilities services;

(4) The Division of Medicaid and Long-Term Care shall administer (a) the
medical assistance program also known as medicaid, (b) aging services, and (c)
other related programs and services;

(5) The Division of Public Health shall administer (a) preventive and commu-
nity health programs and services, (b) the regulation and licensure of health-
related professions and occupations, and (c) the regulation and licensure of
health care facilities and health care services; and

(6) The Division of Veterans’ Homes shall administer (a) the Eastern Nebras-
ka Veterans’ Home, (b) the Grand Island Veterans’ Home, (c) the Norfolk
Veterans’ Home, and (d) the Western Nebraska Veterans’ Home.

Source: Laws 2007, LB296, § 7; Laws 2012, LB961, § 4.

81-3117 Chief executive officer; duties.

The chief executive officer of the Department of Health and Human Services
shall:

(1) Supervise and be responsible for the administration of the department
and the appointment and removal of employees;

(2) Manage services and programs of the department, whether contracted or
delivered directly by the state, including, but not limited to: (a) Delegating
appropriate powers and duties to division directors and employees of the
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department; (b) assuring coordination throughout the department for consum-
ers of services; (c) providing services in accordance with established policies,
desired outcomes, priorities, and goals; (d) identifying strategies jointly with
communities for accomplishing identified goals and outcomes; and (e) assuring
service coordination and access through public education and information,
community resource development, technical assistance, and coordinated ser-
vice management;

(3) Enter into such agreements as may be necessary or appropriate to provide
services and manage funds as provided under the Health and Human Services
Act, including the administration of federal funds granted to the state in the
furtherance of the activities of the department;

(4) Allow for the transfer of personnel and for the authority of one division of
the department to act as the agent for another division of the department in
carrying out certain services or functions, or a portion of them, or for the joint
implementation of public or private grants or performance of contracts;

(5) Recommend to the Legislature and the Governor legislation he or she
deems necessary or appropriate;

(6) Consult and cooperate with other state agencies so as to coordinate
activities in an effective manner with related activities in other agencies;

(7) Adopt and promulgate necessary rules and regulations to implement
programs and activities as required by state law or under federal law or
regulation governing federal funds, grants, or contracts administered by the
department. The authority to adopt and promulgate rules and regulations may
be delegated by the chief executive officer to the division directors of the
department;

(8) Under the direction and guidance of the Adjutant General and the
Nebraska Emergency Management Agency, to coordinate assistance programs
established by the Adjutant General under section 81-829.72 with the programs
of the department;

(9) Coordinate budget, research, and data collection efforts to insure effec-
tiveness of the department;

(10) Ensure that the Appropriations Committee of the Legislature is provided
any information the committee requires to make funding determinations and
budget recommendations to the Legislature, including, but not limited to,
specific program budgets, internal budget requests, fiscal reports, and appear-
ances by division directors, division administrators, program administrators,
and subprogram directors before the committee to present department, divi-
sion, program, and subprogram budget requests;

(11) Seek grants and other funds from federal and other public and private
sources to carry out the purposes of the act and the missions and purposes of
the department and to accept and administer programs or resources delegated,
designated, assigned, or awarded by the Governor or by other public and
private sources;

(12) Act as the agent of the federal government in matters of mutual concern
in conformity with the Health and Human Services Act and the scope of
authority of the department as provided by law;

(13) Facilitate joint planning initiatives in the department;

(14) Adopt and promulgate confidentiality rules and regulations as provided
in section 81-3118;
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(15) Delegate the authority to act as decisionmaker in contested cases to the
division directors;

(16) Encourage and direct initiatives and collaboration in the department;
and

(17) Perform such other duties as are provided by law.
Source: Laws 2007, LB296, § 8.

81-3118 Confidential information; how treated; duties.

(1) The chief executive officer of the Department of Health and Human
Services may adopt and promulgate rules and regulations which prescribe
standards and procedures for access to and security of confidential information
among the divisions within the department and within each division. These
include standards for collection, maintenance, and use of information in
electronic or other storage media. Procedures for disclosure of confidential
information among the divisions shall include a determination by the chief
executive officer on whether confidential information should be shared among
the divisions. In making the determination, the following factors shall be
considered:

(a) The law governing the confidentiality of the information and the original
purpose for which the information was collected;

(b) The potential for harm to an individual if the disclosure is made;

(c) Whether the disclosure will enhance the coordination of policy develop-
ment, service provision, eligibility determination, program management, quali-
ty assurance, financial services, or support services;

(d) Whether the information is a trade secret, academic or scientific research
work which is in progress and unpublished, or other proprietary or commercial
information;

(e) Any limitations placed on the use of the information by the original source
of the information;

(f) Whether the proposed use is for a bona fide research project or study, the
procedures and methodology of which meet the standards for research in the
particular body of knowledge;

(g) The security of the information, including the scope of access, ongoing
security, publication, and disposal of the information at the end of its use;

(h) The degree to which aggregate or summary data may identify an individu-
al whose privacy would otherwise be protected; and

(i) Whether such information constitutes criminal intelligence information
maintained by correctional or law enforcement authorities.

(2) Otherwise confidential information may be disclosed among the divisions
pursuant to subsection (1) of this section if not expressly prohibited by law.
Such disclosure shall not be considered a public disclosure or make the record
a public record. Any further disclosure may be made only if permitted by law or
a policy governing the originating division. Each division shall observe confi-
dentiality of human resources information and employment records, except that
the divisions shall act and be considered to be one agency for purposes of
human resources issues, employment records, and related matters.
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(3) All officials and employees shall be informed regarding laws, rules and
regulations, and policies governing confidential information and acknowledge
receipt of that information.

Source: Laws 2007, LB296, § 9.

81-3119 Health and Human Services Cash Fund; created; transfer; invest-
ment.

The Health and Human Services Cash Fund is created and shall consist of
funds from contracts, grants, gifts, or fees. Transfers may be made from the
fund to the General Fund at the direction of the Legislature. The State
Treasurer shall transfer one million five hundred thousand dollars on or before
July 15, 2013, from the Health and Human Services Cash Fund to the Rural
Health Professional Incentive Fund. Any money in the Health and Human
Services Cash Fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 2007, LB296, § 10; Laws 2008, LB961, § 6; Laws 2009,
LB288, § 39; Laws 2009, First Spec. Sess., LB3, § 85; Laws
2013, LB199, § 38.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-3120 Petty cash funds authorized.

The chief executive officer of the Department of Health and Human Services
may request that petty cash funds be created at specific locations which may be
used for fees and costs related to the prosecution of support establishment,
modification, and enforcement cases, including, but not limited to, court costs,
filing fees, service of process fees, sheriff’s costs, garnishment and execution
fees, court reporter and transcription costs, costs related to appeals, witness
and expert witness fees, and fees or costs for obtaining necessary documents.
The petty cash funds shall be created and administered as provided in section
81-104.01, except that the amount in each petty cash fund shall not be less than
twenty-five dollars nor more than two thousand dollars.

Source: Laws 2007, LB296, § 11; Laws 2011, LB265, § 1.

81-3121 Contracts, documents, funds, and records of departments trans-
ferred to Department of Health and Human Services; how treated.

On and after July 1, 2007, whenever the Department of Health and Human
Services, the Department of Health and Human Services Finance and Support,
or the Department of Health and Human Services Regulation and Licensure is
referred to or designated by any contract or other document in connection with
the duties and functions transferred to the Department of Health and Human
Services pursuant to the Health and Human Services Act, such reference or
designation shall apply to such department. All contracts entered into by the
agencies prior to July 1, 2007, in connection with the duties and functions
transferred to the department are hereby recognized, with the department
succeeding to all rights and obligations under such contracts. Any cash funds,
custodial funds, gifts, trusts, grants, and any appropriations of funds from prior
fiscal years available to satisfy obligations incurred under such contracts shall
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be transferred and appropriated to the department for the payments of such
obligations. All licenses, certificates, registrations, permits, seals, or other forms
of approval issued by the departments in accordance with functions or duties
transferred to the department shall remain valid as issued under the names of
the original departments unless revoked or their effectiveness is otherwise
terminated as provided by law. All documents and records transferred, or
copies of the same, may be authenticated or certified by the department for all
legal purposes.

Source: Laws 2007, LB296, § 12.

81-3122 Rules, regulations, orders, judicial or administrative proceedings,
and references in law; how treated.

All rules, regulations, and orders of the Department of Health and Human
Services, the Department of Health and Human Services Finance and Support,
or the Department of Health and Human Services Regulation and Licensure or
their predecessor agencies adopted prior to July 1, 2007, in connection with the
powers, duties, and functions transferred to the Department of Health and
Human Services pursuant to the Health and Human Services Act, shall contin-
ue to be effective until revised, amended, repealed, or nullified pursuant to law.

No suit, action, or other proceeding, judicial or administrative, lawfully
commenced prior to July 1, 2007, or which could have been commenced prior
to that date, by or against any of such departments, or any director or employee
thereof in such director’s or employee’s official capacity or in relation to the
discharge of his or her official duties, shall abate by reason of the transfer of
duties and functions from the Department of Health and Human Services, the
Department of Health and Human Services Finance and Support, or the
Department of Health and Human Services Regulation and Licensure to the
Department of Health and Human Services.

On and after July 1, 2007, unless otherwise specified, whenever any provision
of law refers to the Department of Health and Human Services, the Department
of Health and Human Services Finance and Support, or the Department of
Health and Human Services Regulation and Licensure in connection with
duties and functions transferred to the Department of Health and Human
Services, such law shall be construed as referring to such department.

Source: Laws 2007, LB296, § 13.

81-3123 Employees of departments transferred to Department of Health and
Human Services; how treated.

On and after July 1, 2007, positions of employment in the Department of
Health and Human Services, the Department of Health and Human Services
Finance and Support, and the Department of Health and Human Services
Regulation and Licensure related to the powers, duties, and functions trans-
ferred pursuant to the Health and Human Services Act are transferred to the
Department of Health and Human Services. For purposes of the transition,
employees of the former departments shall be considered employees of the
Department of Health and Human Services and shall retain their rights under
the state personnel system or pertinent bargaining agreement, and their service
shall be deemed continuous. This section does not grant employees any new
rights or benefits not otherwise provided by law or bargaining agreement or
preclude the divisions or the chief executive officer of the Department of Health
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and Human Services from exercising any of the prerogatives of management
set forth in section 81-1311 or as otherwise provided by law. This section is not,
an amendment to or substitute for the provisions of any existing bargaining
agreements.

Source: Laws 2007, LB296, § 14.

81-3124 Property of departments transferred to Department of Health and
Human Services; how treated.

On July 1, 2007, all items of property, real and personal, including office
furniture and fixtures, books, documents, and records of the Department of
Health and Human Services, the Department of Health and Human Services
Finance and Support, and the Department of Health and Human Services
Regulation and Licensure pertaining to the duties and functions transferred to
the Department of Health and Human Services pursuant to the Health and
Human Services Act shall become the property of such department.

Source: Laws 2007, LB296, § 15.

81-3125 Personnel who work with sex offenders; duties; department; main-
tain records; contents.

(1) The personnel of the Department of Health and Human Services who
work with sex offenders shall develop, maintain, and adhere to written policies
or administrative rules and regulations governing the transfer and discharge of
sex offenders treated in a program of the department. At a minimum, the
policies or rules and regulations shall contain:

(a) Specific requirements regarding treatment that sex offenders are required
to meet in order to be transferred from one sex offender treatment unit to
another or to be discharged from treatment; and

(b) A list of the personnel of the department who are required to review and
document their opinions regarding the treatment progress of each sex offender
prior to his or her transfer or discharge.

(2) The department shall maintain, along with each sex offender’s permanent
medical records, complete treatment records for sex offenders treated in a
program of the department, including documentation of the reason behind
transfer and discharge decisions. At a minimum, each sex offender’s records
shall contain:

(a) Detailed documentation that the sex offender has or has not met the
requirements for transfer or discharge; and

(b) Signed comments from all personnel of the department required to review
the sex offender’s treatment progress prior to his or her transfer or discharge.

Source: Laws 2007, LB610, § 1.

81-3126 Chief executive officer; disclosure of information relating to certain
children authorized; limitations; release of criminal history record check
results.

(1) For purposes of this section:

(a) Chief executive officer means the chief executive officer of the Department
of Health and Human Services;

(b) Child abuse or neglect has the same meaning as in section 28-710;
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(c) Child fatality means the death of a child from suspected abuse, neglect, or
maltreatment as determined by the county coroner or county attorney;

(d) Department means the Department of Health and Human Services;
(e) Director means the Director of Children and Family Services;

(f) Division means the Division of Children and Family Services of the
Department of Health and Human Services; and

(g) Near fatality means a case in which an examining physician determines
that a child is in serious or critical condition as the result of sickness or injury
caused by suspected abuse, neglect, or maltreatment.

(2) Notwithstanding any other provision of state law, the chief executive
officer or director may disclose information regarding child abuse or neglect
and the investigation of and any services related to the child abuse and neglect
if the chief executive officer or director determines that such disclosure is not
contrary to the best interests of the child, the child’s siblings, or other children
in the household, and any one of the following factors is present:

(a) The alleged perpetrator of the child abuse or neglect has been charged
with committing a crime related to the report of child abuse or neglect
maintained by the division;

(b) A judge, a law enforcement agency official, a county attorney, or another
state or local investigative agency or official has publicly disclosed the provision
of services related to or the investigation of the child abuse or neglect;

(¢) An individual who is the parent, custodian, foster parent, provider, or
guardian of the victim or a child victim over fourteen years of age has made a
prior knowing, voluntary, public disclosure;

(d) The information relates to a child fatality or near fatality;

(e) The information is released to confirm, clarify, or correct information
concerning an allegation or actual instance of child abuse or neglect which has
been made public by sources outside the department; or

() A child who is in the custody of the department is missing from his or her
placement, in which case the chief executive officer or director may release the
name and physical description of the child.

(3) Information that may be disclosed includes, but is not limited to, child
placement, whether in-home or out-of-home, terms of contact, hearing dates,
the reason for removal from parents or placement, the number of placements
and type, permanency objectives, court-ordered services or other services
provided by the division, and status of the court process. The following
information shall not be released by the chief executive officer or director
absent a court order: Date of birth, social security number, protected health
information, the name of the person who made the report of child abuse or
neglect pursuant to section 28-711, and names of foster parents, unless the
foster parent is the alleged perpetrator.

(4) The chief executive officer or director may release the results of criminal
history record checks that have been completed by the division as authorized by
law.

(5) For purposes of this section, the best interests of the child, the child’s
siblings, or other children in the household does not allow the disclosure of
information that would impede a pending or current criminal investigation by a
law enforcement agency.
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(6) The division may adopt and promulgate rules and regulations to carry out
this section.

Source: Laws 2008, LB782, § 1.

81-3127 Program administration; terms, defined.
For purposes of sections 81-3127 to 81-3132:

(1) Client means an applicant for one or more economic assistance programs
or his or her legal representative;

(2) Community-based organization means:

(a) An area agency on aging established pursuant to the Nebraska Communi-
ty Aging Services Act;

(b) A Nebraska-based community action agency designated under the federal
Economic Opportunity Act of 1964, 42 U.S.C. 2701 et seq.;

(c) A Nebraska-based center for independent living established under the
federal Rehabilitation Act of 1973, 29 U.S.C. 701 et seq., as such act existed on
January 1, 2012;

(d) A Nebraska-based rural health clinic established under the federal Rural
Health Clinics Act of 1983, 42 U.S.C. 201 et seq., as such act existed on January
1, 2012;

(e) A Nebraska-based federally qualified health center and rural health clinic
as such terms are defined in the federal Social Security Act, 42 U.S.C.
1395x(aa), as such section existed on January 1, 2012; and

(f) Any other organization that demonstrates to the Department of Health and
Human Services that it can comply with the requirements of subsection (2) of
section 81-3131;

(3) Economic assistance programs includes aid to dependent children; aid to
the aged, blind, and disabled; Supplemental Nutrition Assistance Program;
medicaid; child care; emergency assistance; energy assistance; social services
block grants; and other similar programs administered by the department; and

(4) Existing local office means all office locations for economic assistance
programs of the Department of Health and Human Services that existed on
January 1, 2012.

Source: Laws 2012, LB825, § 1.

Cross References

Nebraska Community Aging Services Act, see section 81-2201.

81-3128 Program administration; staffing; considerations; caseworkers; ac-
tivities; appointments; equipment.

(1) The Department of Health and Human Services shall staff multiple,
integrated access points for economic assistance programs administered by the
department in order to assure that Nebraskans who rely on such programs will
be able to utilize them effectively.

(2) The department shall staff existing local offices that provide access to
economic assistance programs throughout the state with caseworkers to pro-
vide in-person services to department clients. The department shall provide
sufficient numbers and hours of staff to perform the activities described in this
section and section 81-3129.
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(3) The department shall determine appropriate numbers and hours of staff
for each existing local office based on a review of the need in each service area.
In determining the appropriate numbers and hours of staff, the department
shall, at a minimum, consider: (a) The need for staff to travel to community-
based organizations as provided in section 81-3131; (b) the volume of economic
assistance cases in the counties served by the existing local office; (c) the
number of community-based organizations in the counties served by the exist-
ing local office; (d) the volume of call-center calls originating in the counties
served by the existing local office; and (e) the requirements of sections 81-3127
to 81-3131.

(4) Caseworkers at existing local offices shall perform the following activities
by appointment and on a drop-in basis:

(a) Help clients complete assistance and renewal applications;

(b) Screen clients for program eligibility;

(c) Interview clients for assistance eligibility and assistance renewal eligibili-
ty;

(d) Determine program eligibility of the client; and

(e) Answer client questions in person.

(5) Department call centers for economic assistance programs shall take
appointments for face-to-face help for clients regarding or relating to such
assistance upon request of the client.

(6) Each existing local office shall be equipped with a reasonable number of
computers, telephones, and scanning equipment for client use.

Source: Laws 2012, LB825, § 2.

81-3129 Program administration; services for clients; dedicated caseworkers;
specialized department employees or units.

(1) The Department of Health and Human Services shall provide high-quality
services for clients who apply for or receive benefits under public benefit
programs administered by the department.

(2) The department shall utilize department caseworkers who are located in
call centers, dedicated caseworkers, and specialized department employees or
units who will provide in-person assistance to specific clients.

(3) Upon the request of the client, dedicated caseworkers shall, at a mini-
mum, be utilized for persons with chronic physical or mental disorders and the
elderly that require the provision of medical and personal care services on a
recurring or continuing basis.

(4) Specialized department employees or units shall, at a minimum, be
utilized for complex cases, including medicaid waiver cases, medicaid spousal
impoverishment cases, disability cases, and other similar cases upon request of
the client.

(5) The dedicated caseworkers and specialized department employees or
units shall be placed in the existing local offices and shall be accessible to
department caseworkers in call centers.

Source: Laws 2012, LB825, § 3.

81-3130 Program administration; community support specialists; duties;
training required.
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(1) Community support specialists within the Department of Health and
Human Services shall:

(a) Act as a liaison between the department and community-based organiza-
tions;

(b) Facilitate client assistance by community-based organizations;

(c) Train community-based organizations in how to help clients access
economic assistance programs through the department web site; and

(d) Respond to client problems with the application process known as Access
Nebraska or its successor.

(2) The department shall determine the appropriate numbers and hours of
community support specialists but shall, at a minimum, employ eight communi-
ty support specialists to perform the requirements of subsection (1) of this
section. The community support specialists shall receive annual training in:

(a) Principles and practices of public administration;
(b) Procedure and policy development; and

(c) Federal and state laws, rules, regulations, and procedures pertaining to
health and human services programs.

Source: Laws 2012, LB825, § 4.

81-3131 Program administration; contracts with community-based organiza-
tions authorized; Department of Health and Human Services; duties.

(1) The Department of Health and Human Services shall enter into contracts
with community-based organizations which allow the department to keep
caseworkers present at the community-based organization at the times specified
in the contract. A contract under this section shall specify sufficient times to
allow caseworkers to:

(a) Screen and conduct interviews for assistance eligibility and assistance
renewal;

(b) Assist clients with assistance applications and renewals;
(c) Receive assistance applications and renewals;
(d) Answer questions in person;

(e) Train and provide technical assistance to staff of community-based organi-
zations; and

(f) Conduct face-to-face interviews with clients by appointment and on a
drop-in basis.

(2) In addition to the requirements specified in subsection (1) of this section,
each such contract shall allow the community-based organization to:

(a) Provide quality, accurate information relating to economic assistance
programs that are targeted at populations known to have low participation
rates in or difficulty accessing such assistance programs;

(b) Provide quality outreach to clients in the target populations who utilize
economic assistance programs;

(c) Assist clients in scheduling appointments with caseworkers at a communi-
ty-based organization facility or local office that provides access to economic
assistance programs, whichever the client prefers;
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(d) Assist with organization of information required for economic assistance
application or renewal; and

(e) Negotiate fair compensation for services provided to applicants for eco-
nomic assistance benefits as described in this section.

(3) The department shall maintain a sufficient number of contracts to provide
access to assistance for all Nebraska citizens in establishing and maintaining
eligibility for economic assistance programs. In determining the number of]
contracts with community-based organizations, the department shall, at a
minimum, consider:

(a) The geographic distance applicants would be required to travel to meet
with a caseworker in person and how to minimize that distance;

(b) The volume of economic assistance cases in the service area and how to
adequately serve those cases;

(c) The number of clients in an area who have difficulty in verbal and written
communication due to hearing or vision impairment, language barriers, on
literacy challenges and how to accommodate their needs;

(d) The community-based organization’s ability to serve the need; and
(e) The number of existing local offices in the service area.
Source: Laws 2012, LB825, § 5.

81-3132 Program administration; Department of Health and Human Ser-
vices; implement requirements; report.

The Department of Health and Human Services shall fulfill the requirements
of sections 81-3127 to 81-3131 by September 1, 2012. The department shall
train community-based organizations by September 1, 2012. The department
shall report back to the Health and Human Services Committee of the Legisla-
ture by September 15, 2012, regarding the implementation of sections 81-3127
to 81-3131, including, but not limited to, the reasons for the department’s
determinations of the appropriate number of staff and hours pursuant to
section 81-3128 and the number of community-based organization contracts
pursuant to section 81-3131.

Source: Laws 2012, LB825, § 6.

81-3133 Division of Children and Family Services; reports; strategic plan;
key goals; benchmarks; progress reports.

(1)(a) On or before July 30, 2012, the Division of Children and Family
Services of the Department of Health and Human Services shall report in
writing its expenditures between January 1, 2012, and June 30, 2012, and the
outcomes relating to such expenditures to the Appropriations Committee of the
Legislature and the Health and Human Services Committee of the Legislature.
Such report shall identify any changes or movement of funds in excess of two
hundred fifty thousand dollars relating to child welfare between subprograms
within Budget Program 347 and Budget Program 354.

(b) Beginning with the third calendar quarter of 2012, the division shall
report electronically its expenditures for each quarter and the outcomes relat-
ing to such expenditures within thirty days after the end of the quarter to the
Appropriations Committee of the Legislature and the Health and Human
Services Committee of the Legislature. Such report shall identify any changes

311 Reissue 2014



§ 81-3133 STATE ADMINISTRATIVE DEPARTMENTS

or movement of funds in excess of two hundred fifty thousand dollars relating
to child welfare between subprograms within Budget Program 347 and Budget
Program 354.

(2)(a) For the biennium ending June 30, 2015, the biennium ending June 30,
2017, and the biennium ending June 30, 2019, the Division of Children and
Family Services of the Department of Health and Human Services shall, as part
of the appropriations request process pursuant to section 81-132, include a
strategic plan that identifies the main purpose or purposes of each program,
verifiable and auditable key goals that the division believes are fair measures of;
its progress in meeting each program’s main purpose or purposes, and bench-
marks for improving performance on the key goals for the state as a whole and
for each Department of Health and Human Services service area designated
pursuant to section 81-3116. The division shall also report whether the bench-
marks are being met and, if not, the expected timeframes for meeting them.
Such key goals and benchmarks shall be developed by the Division of Children
and Family Services with the assistance of the budget division of the Depart-
ment of Administrative Services pursuant to subdivision (2) of section 81-1113.

(b) Not later than September 15, 2013, not later than September 15, 2015,
and not later than September 15, 2017, the Division of Children and Family
Services of the Department of Health and Human Services shall report elec-
tronically to the Health and Human Services Committee of the Legislature and
the Appropriations Committee of the Legislature on the progress towards the
key goals identified pursuant to this subsection that occurred in the previous
twelve months. The division shall annually appear at a joint hearing of the two
legislative committees and present the report.

Source: Laws 2012, LB949, § 1; Laws 2013, LB222, § 40; Laws 2013,
LB269, § 13; Laws 2014, LB974, § 15.
Effective date April 3, 2014.

81-3133.01 Division of Behavioral Health; strategic plan; key goals; bench-
marks; progress reports.

(1) For the biennium ending June 30, 2017, and the biennium ending June
30, 2019, the Division of Behavioral Health of the Department of Health and
Human Services shall, as part of the appropriations request process pursuant to
section 81-132, include a strategic plan that identifies the main purpose or
purposes of each program, verifiable and auditable key goals that the division
believes are fair measures of its progress in meeting each program’s main
purpose or purposes, and benchmarks for improving performance on the key
goals. The division shall also report whether the benchmarks are being met
and, if not, the expected timeframes for meeting them. Such key goals and
benchmarks shall be developed by the division with the assistance of the budget
division of the Department of Administrative Services pursuant to subdivision
(2) of section 81-1113.

(2) Not later than September 15, 2015, and not later than September 15,
2017, the Division of Behavioral Health of the Department of Health and
Human Services shall report electronically to the Health and Human Services
Committee of the Legislature and the Appropriations Committee of the Legisla-
ture on the progress towards the key goals identified pursuant to this section
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that occurred in the previous twelve months. The division shall annually appear
at a joint hearing of the two legislative committees and present the report.

Source: Laws 2014, LB974, § 12.
Effective date April 3, 2014.

81-3133.02 Division of Developmental Disabilities; strategic plan; key goals;
benchmarks; progress reports.

(1) For the biennium ending June 30, 2017, and the biennium ending June
30, 2019, the Division of Developmental Disabilities of the Department of
Health and Human Services shall, as part of the appropriations request process
pursuant to section 81-132, include a strategic plan that identifies the main
purpose or purposes of each program, verifiable and auditable key goals that
the division believes are fair measures of its progress in meeting each pro-
gram’s main purpose or purposes, and benchmarks for improving performance
on the key goals. The division shall also report whether the benchmarks are
being met and, if not, the expected timeframes for meeting them. Such key
goals and benchmarks shall be developed by the division with the assistance of]
the budget division of the Department of Administrative Services pursuant to
subdivision (2) of section 81-1113.

(2) Not later than September 15, 2015, and not later than September 15,
2017, the Division of Developmental Disabilities of the Department of Health
and Human Services shall report electronically to the Health and Human
Services Committee of the Legislature and the Appropriations Committee of the
Legislature on the progress towards the key goals identified pursuant to this
section that occurred in the previous twelve months. The division shall annually
appear at a joint hearing of the two legislative committees and present the
report.

Source: Laws 2014, LB974, § 13.
Effective date April 3, 2014.

81-3133.03 Division of Medicaid and Long-Term Care; strategic plan; key
goals; benchmarks; progress reports.

(1) For the biennium ending June 30, 2017, and the biennium ending June
30, 2019, the Division of Medicaid and Long-Term Care of the Department of
Health and Human Services shall, as part of the appropriations request process
pursuant to section 81-132, include a strategic plan that identifies the main
purpose or purposes of each program, verifiable and auditable key goals that
the division believes are fair measures of its progress in meeting each pro-
gram’s main purpose or purposes, and benchmarks for improving performance
on the key goals. The division shall also report whether the benchmarks are
being met and, if not, the expected timeframes for meeting them. Such key
goals and benchmarks shall be developed by the division with the assistance of
the budget division of the Department of Administrative Services pursuant to
subdivision (2) of section 81-1113.

(2) Not later than September 15, 2015, and not later than September 15,
2017, the Division of Medicaid and Long-Term Care of the Department of
Health and Human Services shall report electronically to the Health and
Human Services Committee of the Legislature and the Appropriations Commit-
tee of the Legislature on the progress towards the key goals identified pursuant
to this section that occurred in the previous twelve months. The division shall
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annually appear at a joint hearing of the two legislative committees and present
the report.

Source: Laws 2014, LB974, § 14.
Effective date April 3, 2014.

81-3134 Report to legislative committees; access of individuals with co-
occurring conditions of intellectual disability and mental illness to services;
report; contents.

On or before December 1, 2012, the Director of Children and Family Services
of the Division of Children and Family Services of the Department of Health
and Human Services, the Director of Developmental Disabilities of the Division
of Developmental Disabilities of the Department of Health and Human Ser-
vices, the Director of Behavioral Health of the Division of Behavioral Health of
the Department of Health and Human Services, and the Director of Medicaid
and Long-Term Care of the Division of Medicaid and Long-Term Care of the
Department of Health and Human Services shall provide a report to the Health
and Human Services Committee of the Legislature and the Developmental
Disabilities Special Investigative Committee of the Legislature concerning the
access of individuals with co-occurring conditions of an intellectual disability
and mental illness to the full array of services needed to appropriately treat
their specific conditions. The report shall include, but not be limited, to:

(1) A summary of how these individuals are currently served, including
eligibility determinations, by the Division of Children and Family Services, the
Division of Developmental Disabilities, the Division of Behavioral Health, and
the Division of Medicaid and Long-Term Care;

(2) An identification and further defining of individuals who currently fall in
the gap between the divisions or who move from one division to another in a
search for appropriate services;

(3) Information on the individuals currently receiving services from more
than one division who have these co-occurring conditions, including the costs
of the services, the types of services provided, the unmet demand for such
services, and an estimate of the number of individuals served by one division
who would also qualify for services through another division;

(4) An explanation of the differences and similarities in funding for services
provided by the divisions and how funds from each division are being blended
or can be blended to best serve these individuals;

(5) A plan that could be implemented by the divisions that would provide
more integrated and coordinated treatment for these individuals by the divi-
sions; and

(6) Any recommendations for potential legislation that would assist the
Division of Children and Family Services, the Division of Developmental
Disabilities, the Division of Behavioral Health, and the Division of Medicaid
and Long-Term Care in carrying out the plan provided in subdivision (5) of this
section.

Source: Laws 2012, LB1160, § 19.

81-3135 Department of Health and Human Services; reinstatement of lead
agency prohibited in certain service areas.
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On and after April 10, 2012, the Department of Health and Human Services
shall not reinstate a lead agency in the southeast, central, western, or northern

service areas of Nebraska as such service areas are designated pursuant to
section 81-3116.

Source: Laws 2012, LB961, § 5.

81-3136 Department of Health and Human Services; develop model for
alternative response to reports of child abuse or neglect; contents; report.

(1) It is the intent of the Legislature that the alternative response to reports of
child abuse or neglect model developed pursuant to subsection (2) of this
section be implemented in designated sites under the Child Protection and
Family Safety Act no earlier than July 2014.

(2) The Department of Health and Human Services shall convene interested
stakeholders and families to develop a model for alternative response to reports
of child abuse or neglect under the act. The model shall include:

(a) Methodology for determining the location of sites for initial implementa-
tion of alternative response;

(b) An estimate of the percentage of reports of child abuse or neglect eligible
for alternative response;

(c) Eligibility criteria for alternative response;
(d) The process to determine eligibility for alternative response;
(e) The assessment protocol and tools to be used for alternative response;

(f) The role of child abuse and neglect investigative teams and child abuse
and neglect treatment teams in implementation sites;

(g) How, with whom, and what alternative response data will be shared;

(h) The criteria and process for transition of families from an alternative
response to a traditional investigation;

(i) The criteria and process for families who refuse an alternative response;

(j) The plan to address the continuum of services needed for families receiv-
ing an alternative response;

(k) An overview of critical training elements for both staff who implement
and stakeholders involved with alternative response implementation;

(1) A description of the evaluation component;

(m) The relationship of alternative response to Title IV-E waiver applications
of the Department of Health and Human Services under the federal Social
Security Act;

(n) A plan to communicate and update interested stakeholders and families
with regard to the alternative response planning process;

(o) The identification of statutory and policy changes necessary to implement
the alternative response model, including a procedure that provides that re-
ports of child abuse and neglect which receive an alternative response shall not
receive a formal determination and the subject of the report shall not be
entered into the central registry of child protection cases maintained pursuant
to section 28-718;

(p) A budget for implementing and sustaining an alternative response model;
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(@) The mechanisms of oversight and accountability in the alternative re-
sponse model; and

(r) A determination of how alternative response service providers will be
selected.

(3) The Department of Health and Human Services shall provide the model
developed under subsection (2) of this section in a report to the Nebraska
Children’s Commission by November 1, 2013, for the commission’s review. The
Nebraska Children’s Commission shall electronically submit the report and
review to the Legislature by December 15, 2013.

Source: Laws 2013, LB561, § 71; Laws 2014, LB853, § 50.
Effective date July 18, 2014.

Cross References

Child Protection and Family Safety Act, see section 28-710.

81-3137 Procurement of managed care for long-term care services and
support; request for proposals; restriction.

The Legislature finds that sufficient planning and meaningful input from
stakeholders, including, but not limited to, service providers and consumers, is
critical for establishing an effective managed care system for medicaid recipi-
ents. To ensure the safety and well-being of the state’s most vulnerable popula-
tion, the Department of Health and Human Services shall not release a request,
for proposals relating to procurement of managed care for long-term care
services and support prior to September 1, 2015.

Source: Laws 2014, LB854, § 1.
Effective date July 18, 2014.

81-3138 System of home and community-based long-term care services;
grant application; department; duties; report.

(1) The Department of Health and Human Services shall apply to the United
States Department of Health and Human Services for a grant under the State
Balancing Incentive Payments Program enacted in section 10202 of the federal
Patient Protection and Affordable Care Act. Funds from the grant shall be used
to develop a comprehensive and coordinated system of home and community-
based long-term care services. The department shall file the grant application
not later than July 31, 2014, and the application shall meet the requirements of;
section 10202 of the federal Patient Protection and Affordable Care Act.

(2) On or before December 1, 2014, the Department of Health and Human
Services shall report electronically to the Health and Human Services Commit-
tee of the Legislature on the status of the grant application.

Source: Laws 2014, LB690, § 1.
Effective date July 18, 2014.

ARTICLE 32

DEPARTMENT OF HEALTH AND HUMAN SERVICES
REGULATION AND LICENSURE

Section

81-3201. Repealed. Laws 2007, LB 296, § 815.
81-3202. Repealed. Laws 2007, LB 296, § 815.
81-3203. Repealed. Laws 2007, LB 296, § 815.
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81-3204. Repealed.
81-3205. Repealed.
81-3206. Repealed.
81-3207. Repealed.
81-3208. Repealed.
81-3209. Repealed.
81-3210. Repealed.
81-3211. Repealed.

FINANCE AND SUPPORT

Laws 2003, LB 467, § 22.

Laws 2003, LB 467, § 22.

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.

81-3201 Repealed.
81-3202 Repealed.
81-3203 Repealed.
81-3204 Repealed.
81-3205 Repealed.
81-3206 Repealed.
81-3207 Repealed.
81-3208 Repealed.
81-3209 Repealed.
81-3210 Repealed.
81-3211 Repealed.

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.

Laws 2003, LB 467, § 22.
Laws 2003, LB 467, § 22.

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.

DEPARTMENT OF HEALTH AND HUMAN
SERVICES FINANCE AND SUPPORT

Section

81-3301. Repealed.
81-3302. Repealed.
81-3303. Repealed.
81-3304. Repealed.
81-3305. Repealed.
81-3306. Repealed.
81-3307. Repealed.
81-3308. Repealed.
81-3309. Repealed.
81-3310. Repealed.
81-3311. Repealed.

ARTICLE 33

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2003, LB 467, § 22.

Laws 2003, LB 467, § 22.

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.

81-3301 Repealed.
81-3302 Repealed.
81-3303 Repealed.
81-3304 Repealed.
81-3305 Repealed.
81-3306 Repealed.

Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.
Laws 2007, LB 296, § 815.

Laws 2003, LB 467, § 22.
Laws 2003, LB 467, § 22.

Laws 2007, LB 296, § 815.
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81-3307 Repealed. Laws 2007, LB 296, § 815.
81-3308 Repealed. Laws 2007, LB 296, § 815.
81-3309 Repealed. Laws 2007, LB 296, § 815.
81-3310 Repealed. Laws 2007, LB 296, § 815.
81-3311 Repealed. Laws 2007, LB 296, § 815.

ARTICLE 34
ENGINEERS AND ARCHITECTS REGULATION ACT

Cross References

License Suspension Act, see section 43-3301.
Nebraska Consultants’ Competitive Negotiation Act, see section 81-1702.

Section

81-3401. Act, how cited.

81-3402. Architecture and engineering; regulation; prohibited acts.
81-3403. Definitions, where found.

81-3404. Architect, defined.
81-3405. Board, defined.
81-3405.01. Building official, defined.

81-3406. Consulting engineer, defined.

81-3407. Continuing education, defined.

81-3408. Coordinating professional, defined.

81-34009. Design, defined.

81-3410. Design profession, design professionals, or licensed professional, defined.

81-3411. Direct supervision, defined.

81-3412. Emeritus, defined.

81-3413. Engineer, defined.

81-3414. Engineer-intern, defined.

81-3415. Estimator, technician, or other similar titles, defined.

81-3416. Good moral character, defined.

81-3417. Occasional, part-time, or consulting services, defined.

81-3418. Organization, defined.

81-3419. Planning, defined.

81-3420. Practice of architecture, defined.

81-3421. Practice of engineering, defined.

81-3422. Professional engineer, defined.

81-3422.01. Project, defined.

81-3423. Public service provider, defined.

81-3424. Registration or licensure, defined.

81-3425. Responsible charge, defined.

81-3426. Rules and regulations, defined.

81-3427. Technical submissions, defined.

81-3428. Board of Engineers and Architects; created; members; terms.

81-3429. Board; members; requirements; per diem; expenses.

81-3430. Certificate of appointment; oath; Attorney General; legal advisor; seal;
rules and regulations under prior law.

81-3431. Board; meetings; officers; quorum.

81-3432. Engineers and Architects Regulation Fund; created; use; investment.

81-3432.01. Repayment of qualified educational debt; authorized; eligibility.
81-3433. Roster.

81-3434. Code of practice; contents.

81-3435. Application for licensure or enrollment; form; fees.

81-3436. Organizational practice; certificate; authorization; immunity; Secretary of
State; registration of trade name or service mark; limitation.

81-3437. Certificate of licensure; issuance; seal; use; enrollment card; issuance.

81-3438. Certificates; expiration; renewal; fees; continuing education.
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Section

81-3439. Replacement certificates; fee.

81-3440. Enforcement.

81-3441. Use of title; unlawful practice.

81-3442. Prohibited acts; penalties.

81-3443. Enforcement procedures.

81-3444. Disciplinary actions authorized; civil penalties.

81-3445. State and political subdivisions; construction projects.

81-3446. Construction projects on private lands; owner; duties.

81-3447. Repealed. Laws 2004, LB 599, § 7.

81-3448. Architect; license; application; fee; requirements; examination; issuance.

81-3449. Practice of architecture; exempted activities.

81-3450. Technical submissions by architect; signature or seal.

81-3451. Professional engineer or engineer-intern; license; application;
examination; requirements.

81-3452. Engineering examinations; board; procedure.

81-3453. Practice of engineering; exempted activities.

81-3454. Technical submissions by professional engineer; seal or signature.

81-3455. Act, how construed.

81-3401 Act, how cited.

Sections 81-3401 to 81-3455 shall be known and may be cited as the
Engineers and Architects Regulation Act.

Source: Laws 1997, LB 622, § 1; Laws 2009, LB446, § 1; Laws 2011,
LB45, § 2.

81-3402 Architecture and engineering; regulation; prohibited acts.

In order to safeguard life, health, and property and to promote the public
welfare, the professions of architecture and engineering are declared to be
subject to regulation in the public interest. It is unlawful for any person to (1)
practice or offer to practice architecture or engineering in this state, (2) use in
connection with his or her name, except as provided in sections 81-3413 to
81-3415, or otherwise assume the title architect or professional engineer, or (3)
advertise any title or description tending to convey the impression that he or
she is a licensed architect or engineer unless the person is duly licensed or
exempt from licensure under the Engineers and Architects Regulation Act. The
practice of architecture and engineering and use of the titles architect or
professional engineer is a privilege granted by the state through the board
based on the qualifications of the individual as evidenced by a certificate of
licensure which is not transferable.

Source: Laws 1997, LB 622, § 2.

81-3403 Definitions, where found.

For purposes of the Engineers and Architects Regulation Act, the definitions
found in sections 81-3404 to 81-3427 shall be used.

Source: Laws 1997, LB 622, § 3; Laws 2011, LB45, § 3.

81-3404 Architect, defined.

Architect means a person who engages in the practice of architecture and
who has a current certificate of licensure issued by the board.

Source: Laws 1997, LB 622, § 4.
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81-3405 Board, defined.
Board means the Board of Engineers and Architects.
Source: Laws 1997, LB 622, § 5.

81-3405.01 Building official, defined.

Building official means the person appointed by the state or political subdivi-
sion having jurisdiction over the project to have principal responsibility for the
safety of the project as completed.

Source: Laws 2011, LB45, § 4.

81-3406 Consulting engineer, defined.

Consulting engineer means a professional engineer whose principal occupa-
tion is the independent practice of engineering, whose livelihood is obtained by
offering engineering services to the public, who serves clients as an indepen-
dent fiduciary, who is devoid of public, commercial, and product affiliation that
might tend to imply a conflict of interest, and who is cognizant of his or her
public and legal responsibilities and is capable of discharging them.

Source: Laws 1997, LB 622, § 6.

81-3407 Continuing education, defined.
Continuing education means the process of training and developing knowl-
edge related to a profession after licensure is attained.
Source: Laws 1997, LB 622, § 7.

81-3408 Coordinating professional, defined.

Coordinating professional means an architect or professional engineer who
coordinates, as qualified, the various professional disciplines involved in a
project.

Source: Laws 1997, LB 622, § 8.

81-3409 Design, defined.

Design means the preparation of schematics, layouts, plans, drawings, speci-
fications, calculations, and other diagnostic documents which show the fea-
tures, scope, and detail of an architectural or engineering work to be executed.

Source: Laws 1997, LB 622, § 9.

81-3410 Design profession, design professionals, or licensed professional,

defined.

Design profession, design professionals, or licensed professional means the
professions of architecture and engineering.

Source: Laws 1997, LB 622, § 10.

81-3411 Direct supervision, defined.

Direct supervision means the degree of supervision by a person overseeing
the work of other persons by which the supervisor has control over and
professional knowledge of the work being done.

Source: Laws 1997, LB 622, § 11.
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81-3412 Emeritus, defined.

Emeritus, referring to an architect or professional engineer, means a profes-
sional who relinquishes or does not renew his or her licensure and who is
approved by the board to receive publications and use the honorary title
emeritus.

Source: Laws 1997, LB 622, § 12.

81-3413 Engineer, defined.

Engineer means a person who is qualified to practice engineering by reason
of special knowledge and use of the mathematical, physical, and engineering
sciences and the principles and methods of engineering analysis and design
acquired by engineering education and engineering experience, both of which
are satisfactory to the board.

Source: Laws 1997, LB 622, § 13.

81-3414 Engineer-intern, defined.

Engineer-intern means a person who has passed an examination in the
fundamental engineering subjects as provided in section 81-3451.

Source: Laws 1997, LB 622, § 14.

81-3415 Estimator, technician, or other similar titles, defined.

Estimator, technician, or other similar titles means a person who through
training or experience is performing under the supervision of an architect or
professional engineer tasks associated with the practice of architecture on
engineering.

Source: Laws 1997, LB 622, § 15.

81-3416 Good moral character, defined.

Good moral character means such character as will enable a person to
discharge the fiduciary duties of an architect or professional engineer to his or
her client and to the public for the protection of the public health, safety, and
welfare. Evidence of inability to discharge such duties includes the commission
of an offense justifying discipline.

Source: Laws 1997, LB 622, § 16.

81-3417 Occasional, part-time, or consulting services, defined.

Occasional, part-time, or consulting services means services not provided by
a full-time member of an organization engaged in a design profession.

Source: Laws 1997, LB 622, § 17.

81-3418 Organization, defined.

Organization includes a partnership, limited liability company, corporation,
or other form of business entity but not public service providers.

Source: Laws 1997, LB 622, § 18.

81-3419 Planning, defined.
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Planning means the mental formulation and written or graphic representa-
tion of a program for the accomplishment or attainment of design.

Source: Laws 1997, LB 622, § 19.

81-3420 Practice of architecture, defined.

Practice of architecture means rendering or offering to render services in
connection with the design and construction, enlargement, or alteration of a
building or group of buildings and the space within and surrounding the
buildings. The services include planning, providing preliminary studies, de-
signs, drawings, specifications, and other technical submissions, administration
of construction contracts, coordination of any elements of technical submis-
sions prepared by others including, as appropriate and without limitation,
consulting engineers and landscape architects, and acting as a coordinating
professional. The practice of architecture does not include the practice of
engineering.

Source: Laws 1997, LB 622, § 20.

81-3421 Practice of engineering, defined.

Practice of engineering means any service or creative work if the adequate
performance of the service or work requires engineering education, training,
and experience in the application of special knowledge of the mathematical,
physical, and engineering sciences to include such services or creative work as
consultation, investigation, evaluation, planning, design and design coordina-
tion of engineering works and systems, planning the use of land and water,
performing engineering surveys and studies, the review of construction for the
purpose of monitoring compliance with drawings and specifications, adminis-
tration of construction contracts, and acting as a coordinating professional, and
any of which embraces such services or work, either public or private, in
connection with any utilities, structures, buildings, machines, equipment, pro-
cesses, work systems, projects, and industrial or consumer products or equip-
ment of a mechanical, electrical, hydraulic, pneumatic, or thermal nature,
insofar as they involve safeguarding life, health, or property, and including such
other professional services as may be necessary to the planning, progress, and
completion of any engineering services. The practice of engineering does not
include the practice of architecture.

Design coordination includes the review and coordination of those technical
submissions prepared by others, including, but not limited to, as appropriate
and without limitation, consulting engineers, architects, landscape architects,
land surveyors, and other professionals working under the direction of the
professional engineer.

Engineering surveys includes all survey activities required to support the
sound conception, planning, design, construction, maintenance, and operation
of engineering projects but excludes the surveying of real property for the
establishment of land boundaries, rights-of-way, easements, and the dependent
or independent surveys or resurveys of the public land survey system.

A person shall be construed to practice or offer to practice engineering,
within the meaning and intent of the Engineers and Architects Regulation Act,
if he or she: (1) Practices any branch of the profession of engineering; (2) by
verbal claim, sign, advertisement, letterhead, or card or in any other way,
represents himself or herself to be a professional engineer; (3) through the use

Reissue 2014 322



ENGINEERS AND ARCHITECTS REGULATION ACT § 81-3426

of some other title, implies that he or she is a professional engineer or licensed
under the Engineers and Architects Regulation Act; or (4) holds himself on
herself out as able to perform or does perform any engineering service or work
or any other service designated by the practitioner which is recognized by the
board as engineering. The practice of engineering does not include the services
ordinarily performed by subordinates under direct supervision of a professional
engineer or those commonly designated as locomotive, stationary, and marine
operating engineers, power plant operating engineers, or manufacturers who
supervise the operation of or operate machinery or equipment or who supervise
construction within their own plant.

Source: Laws 1997, LB 622, § 21.

81-3422 Professional engineer, defined.

Professional engineer means a person who is licensed as a professional
engineer by the board. The board may designate a professional engineer, on the
basis of education, experience, and examination, as being licensed in a specific
discipline or branch of engineering signifying the area in which the profession-
al engineer has demonstrated competence.

Source: Laws 1997, LB 622, § 22.

81-3422.01 Project, defined.

Project means the construction, enlargement, or alteration of works involving
the practice of architecture or engineering other than those exempted by
sections 81-3449 and 81-3453.

Source: Laws 2011, LB45, § 5.

81-3423 Public service provider, defined.

Public service provider means any political subdivision which appoints a
municipal engineer or which employs a full-time person licensed under the
Engineers and Architects Regulation Act who is in responsible charge of
architectural or engineering work.

Source: Laws 1997, LB 622, § 23.

81-3424 Registration or licensure, defined.

Registration or licensure means a certificate of registration or licensure
issued by the board. The definition of license and registration shall be synony-
mous.

Source: Laws 1997, LB 622, § 24.

81-3425 Responsible charge, defined.

Responsible charge means control and supervision for engineering or archi-
tectural work.

Source: Laws 1997, LB 622, § 25.

81-3426 Rules and regulations, defined.

Rules and regulations means rules and regulations adopted and promulgated
under the Engineers and Architects Regulation Act by the board.

Source: Laws 1997, LB 622, § 26.
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81-3427 Technical submissions, defined.

Technical submissions means designs, drawings, specifications, studies, and
other technical reports.

Source: Laws 1997, LB 622, § 27.

81-3428 Board of Engineers and Architects; created; members; terms.

(1) The Board of Engineers and Architects is created to administer the
Engineers and Architects Regulation Act. The board may use any funds avail-
able to obtain suitable office space within Lincoln, Nebraska. The board shall
consist of six members appointed by the Governor, after consultation with the
appropriate professional organizations, for terms of five years terminating on
the last day of February, and two education members appointed as prescribed
in subsection (2) of this section. The board shall consist of:

(a) Three architect members, including one education member;

(b) Four professional engineer members, including one education member;
and

(c) One public member.

Each member shall hold office after the expiration of his or her term until his
or her successor is duly appointed and qualified. The Governor may remove
any member of the board for misconduct, incompetency, or neglect of duty.
Vacancies in the membership of the board, however created, shall be filled for
the unexpired term by appointment by the Governor. The Board of Examiners
for Professional Engineers and Architects as it existed immediately prior to
January 1, 1998, shall serve as the Board of Engineers and Architects until the
additional public member is appointed. The Governor shall reappoint or re-
place existing members as their terms expire, and the public member shall be
reappointed or replaced in the fifth year of his or her term.

(2) The board shall include two education members who are licensed in the
relevant profession representing the professional faculty of the College of
Engineering and Technology and the College of Architecture within the Univer-
sity of Nebraska, as recommended by the dean of the respective college and
appointed by the Governor. The appointments are for five years.

(3) The board may designate a former member of the board as an emeritus
member. Emeritus member status, when conferred, must be renewed annually.

Source: Laws 1997, LB 622, § 28.

81-3429 Board; members; requirements; per diem; expenses.

Each member of the board shall be a citizen of the United States and a
resident of the State of Nebraska for at least one year immediately preceding
appointment. Each professional member shall have been engaged in the active
practice of the design profession for at least ten years, shall have had responsi-
ble charge of work for at least five years at the time of his or her appointment,
and shall be licensed in the appropriate profession. Each member of the board
shall receive as compensation not more than sixty dollars per day for each day
or substantial portion of a day actually spent in traveling to and from and while
attending sessions of the board and its committees, authorized meetings of the
National Council of Architectural Registration Boards, the National Council of
Examiners for Engineering and Surveying, or their subdivisions or committees,
or other business as authorized by the board and all necessary expenses
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incident to the performance of his or her duties under the Engineers and
Architects Regulation Act as provided in sections 81-1174 to 81-1177.

Source: Laws 1997, LB 622, § 29; Laws 2011, LB45, § 6.

81-3430 Certificate of appointment; oath; Attorney General; legal advisor;
seal; rules and regulations under prior law.

Each member of the board shall receive a certificate of appointment from the
Governor and, before beginning his or her term of office, shall file with the
Secretary of State the constitutional oath of office. The board or any committee
of the board is entitled to the services of the Attorney General in connection
with the affairs of the board, and the board may compel the attendance of
witnesses, administer oaths, and take testimony and proofs concerning all
matters within its jurisdiction. The Attorney General shall act as legal advisor to
the board and render such legal assistance as may be necessary in carrying out
the Engineers and Architects Regulation Act. The board shall adopt and have
an official seal, which shall be affixed to all certificates of licensure granted,
and shall adopt and promulgate rules and regulations to carry out the act. The
rules and regulations of the Board of Examiners for Professional Engineers and
Architects in effect immediately prior to January 1, 1998, shall continue in
effect until changed by the Board of Engineers and Architects.

Source: Laws 1997, LB 622, § 30.

81-3431 Board; meetings; officers; quorum.

The board shall hold at least one regular meeting each year. Special meetings
shall be held as the rules and regulations provide and at such places as the
board elects. Notice of all meetings shall be given in such manner as the rules
and regulations provide. The board shall elect from its members, annually at its
first meeting after March 1, a chairperson, vice-chairperson, and secretary. A
quorum of the board shall consist of not less than five members.

Source: Laws 1997, LB 622, § 31.

81-3432 Engineers and Architects Regulation Fund; created; use; invest-
ment.

The Engineers and Architects Regulation Fund is created. The secretary of
the board shall receive and account for all money derived from the operation of
the Engineers and Architects Regulation Act and shall remit the money to the
State Treasurer for credit to the Engineers and Architects Regulation Fund. All
expenses certified by the board as properly and necessarily incurred in the
discharge of duties, including compensation and administrative staff, and any
expense incident to the administration of the act relating to other states shall be
paid out of the fund. Loan repayments payable pursuant to section 81-3432.01
shall be paid out of the fund. Warrants for the payment of expenses shall be
issued by the Director of Administrative Services and paid by the State
Treasurer upon presentation of vouchers regularly drawn by the chairperson
and secretary of the board and approved by the board. At no time shall the total
amount of warrants exceed the total amount of the fees collected under the act
and to the credit of the fund. Transfers may be made from the fund to the
General Fund at the direction of the Legislature through June 30, 2011. Any
money in the Engineers and Architects Regulation Fund available for invest-
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ment shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1997, LB 622, § 32; Laws 2009, LB446, § 2; Laws 2009,
First Spec. Sess., LB3, § 86.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-3432.01 Repayment of qualified educational debt; authorized; eligibility.

(1) The board may repay qualified educational debt owed by an eligible
graduate. Such repayment shall be made from the Engineers and Architects
Regulation Fund. To be eligible for loan repayment, a recipient shall be a
graduate of (a) a National Architectural Accrediting Board-accredited architec-
ture program in Nebraska or (b) an ABET-accredited engineering program in
Nebraska and shall have obtained qualified educational debt.

(2) For purposes of this section, qualified educational debt means govern-
ment and commercial loans obtained by a student for postsecondary education
tuition, other educational expenses, and reasonable living expenses, as deter-
mined by the board.

(3) The board may adopt and promulgate rules and regulations governing any
loan repayment under this section.

Source: Laws 2009, LB446, § 3.

81-3433 Roster.

The secretary of the board shall publish a complete roster showing the names
and last-known addresses of all architects and professional engineers at inter-
vals as established by the board. The secretary shall file the roster with the
Secretary of State and may mail a copy to each licensed person as well as
county and municipal officials. The secretary of the board may also sell or
distribute copies of the roster to the public.

Source: Laws 1997, LB 622, § 33.

81-3434 Code of practice; contents.

(1) The Legislature hereby finds and declares that a code of practice estab-
lished by the board by which architects and professional engineers could
govern their professional conduct would be beneficial to the state and would
safeguard the life, health, and property of the citizens of this state.

(2) The code of practice established by this section shall include provisions
on:

(a) Professional competence;

(b) Conlflict of interest;

(c) Full disclosure of financial interest;

(d) Full disclosure of matters affecting public safety, health, and welfare;

(e) Compliance with laws;

(f) Professional conduct and good character standards; and

(g) Practice of architecture and engineering.

(3) The board may establish a code of practice through rules and regulations.
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(4) The board may publish commentaries regarding the code of practice. The

commentaries shall explain the meaning of interpretations given to the code by
the board.

Source: Laws 1997, LB 622, § 34.

81-3435 Application for licensure or enrollment; form; fees.

(1) Application for licensure as an architect or professional engineer or
enrollment as an engineer-intern shall be made on a form prescribed and
furnished by the board. It shall contain statements made under oath showing
the applicant’s education and a detailed summary of technical experience and
shall include the names and complete mailing addresses of the references, none
of whom should be members of the board. The board may accept the verified
information contained in a valid Council Record issued by the National Council
of Architectural Registration Board or the National Council of Examiners for
Engineering and Surveying in lieu of the same information that is required on
the form prescribed and furnished by the board.

(2) Application and licensure fees shall be established by the board and shall
accompany the application. Original and reciprocal fees shall not exceed three
hundred dollars and shall be in addition to the examination fee which shall be
set to recover the costs of examination and its administration.

(3) The fee for intern enrollment shall be established by the board and shall
accompany the application. The fee shall not exceed one hundred dollars and
shall be in addition to the examination fee which shall be set to recover the
costs of the examination and its administration.

(4) The certificate of authorization fee for organizations shall be established
by the board and shall accompany the application. The fee shall not exceed
three hundred dollars per year.

(5) The fee for emeritus status shall be established by the board and shall
accompany the application. The fee shall not exceed one hundred dollars per
year.

(6) If the board denies the issuance of a certificate or enrollment to any
applicant, including the application of an organization for a certificate of
authorization, the board shall retain the fee.

Source: Laws 1997, LB 622, § 35.

81-3436 Organizational practice; certificate; authorization; immunity; Secre-
tary of State; registration of trade name or service mark; limitation.

(1) The practice or offer to practice for others the professions of architecture
or engineering by individuals licensed under the Engineers and Architects
Regulation Act through an organization is permitted if the criteria for organiza-
tional practice established by the board are met and the organization had been
issued a certificate of authorization by the board. All technical submissions by
an organization involving the practice of architecture and engineering, when
issued or filed for public record, shall be dated and bear the seal of the licensee
qualified in the profession who prepared the submission or under whose
immediate direction they were prepared. Public service providers are not
included in this section.

(2) An organization desiring a certificate of authorization shall file with the
board an application, using the form provided by the board, listing the names
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and addresses of all officers of the organization, the members of the organiza-
tion’s governing body, and the individual or individuals duly licensed to
practice their respective professions in this state who shall be in responsible
charge of the practice of those professions in the state through the organization.
Any change in status of any of these persons during the certificate period shall
be designated on the same form and filed with the board within thirty days
after the effective date of the change. If the requirements of this section are
met, the board shall issue a certificate of authorization to the organization and
the organization may contract for and collect fees for furnishing professional
services.

(3) The act shall not prevent an organization from performing professional
services for itself.

(4) An organization is not relieved of responsibility for the conduct or acts of
its agents, employees, officers, or partners by reason of its compliance with this
section. An individual practicing architecture or engineering is not relieved of
responsibility for services performed by reason of employment or any other
relationship with an organization holding a certificate of authorization.

(5) Commencing one year after January 1, 1998, the Secretary of State shall
not issue a certificate of authority to do business in the state to an applicant or
issue a registration of name to an organization which includes among the
objectives for which it is established the practice of architecture or engineering,
or any modification or derivation of those design professions, unless the board
has issued the applicant a certificate of authorization or a letter indicating the
eligibility of the applicant to receive a certificate. The organization shall supply
the certificate or letter with its application for incorporation or licensure.

(6) Commencing one year after January 1, 1998, the Secretary of State shall
not register any trade name or service mark which includes the words architect
or engineer, or any modification or derivative of such words, in its firm name
or logotype except to those organizations holding authorization certificates
issued by the board except as authorized in the act or in the Professional
Landscape Architects Act.

(7) The certificate of authorization shall be renewed periodically as required

by the board.

(8) A design professional who renders occasional, part-time, or consulting
services to or for an organization may not for the purposes of this section be
designated as being responsible for the professional activities of the organiza-
tion.

Source: Laws 1997, LB 622, § 36; Laws 2013, LB7, § 1.

Cross References

Professional Landscape Architects Act, see section 81-8,183.01.

81-3437 Certificate of licensure; issuance; seal; use; enrollment card; issu-
ance.

(1) The board shall issue to any applicant who, on the basis of education,
experience, and examination, has met the requirements of the Engineers and
Architects Regulation Act a certificate of licensure giving the licensee proper
authority to carry out the prerogatives of the act. The certificate of licensure
shall carry the designation Licensed Architect or Licensed Professional (disci-
pline) Engineer. The certificate shall give the full name of the licensee and
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license number and shall be signed by the chairperson of the board, the
secretary of the board, and a board member representing the respective
profession under the seal of the board.

(2) The certificate shall be prima facie evidence that the person is entitled to
all rights, privileges, and responsibilities of an architect or a professional
engineer while the certificate of licensure remains unrevoked and unexpired.

(3)(a) Each licensee authorized to practice architecture or engineering must
obtain a seal. The design of the seal shall be determined by the board. The
following information shall be on the seal: State of Nebraska; licensee’s name;
licensee’s license number; and the words Architect or Professional (discipline)
Engineer.

(b) Whenever the seal is applied, the licensee’s signature shall be across the
seal. The board may adopt and promulgate rules and regulations for application
of the seal.

(c) The seal and the date of its placement shall be on all technical submis-
sions and calculations whenever presented to a client or any public or govern-
mental agency. It shall be unlawful for a licensee to affix his or her seal or to
permit his or her seal to be affixed to any document after the expiration of the
certificate or for the purpose of aiding or abetting any other person to evade or
attempt to evade the act.

(d) The seal and date shall be placed on all originals, copies, tracings, or
other reproducible drawings and the first and last pages of specifications,
reports, and studies in such a manner that the seal, signature, and date will be
reproduced and be in compliance with rules and regulations of the board. The
application of the licensee’s seal shall constitute certification that the work was
done by the licensee or under the licensee’s control. In the case of multiple
sealings, the first or title page shall be sealed and dated by all involved. In
addition, each sheet shall be sealed and dated by the licensee responsible for
each sheet. In the case of an organization, each sheet shall be sealed and dated
by the licensee involved. The architect or professional engineer in responsible
charge shall seal and date the title or first sheet.

(e) In the case of a temporary permit issued to a licensee of another state, the
licensee shall use his or her state of licensure seal and shall affix his or her
signature and temporary permit to all his or her work.

() Projects involving more than one licensed architect or professional engi-
neer shall have one designated as the coordinating professional. The coordinat-
ing professional shall apply his or her seal and the date to the cover sheet of all
documents and denote the seal as that of the coordinating professional.

(4) The board shall issue to any applicant who, in the opinion of the board,
has met the requirements of the act an enrollment card as engineer-intern
which indicates that his or her name has been recorded as such in the board
office. The engineer-intern enrollment card does not authorize the holder to
practice as a professional engineer.

Source: Laws 1997, LB 622, § 37; Laws 2013, LB7, § 2.

81-3438 Certificates; expiration; renewal; fees; continuing education.

Certificates of licensure and certificates of authorization shall expire on a
date established by the board and shall become invalid after that date unless
renewed. The secretary of the board shall notify every person licensed under
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the Engineers and Architects Regulation Act and every organization holding a
certificate of authorization under the act of the date of the expiration of the
certificate of licensure or certificate of authorization and the amount of the fee
required for renewal. The notice shall be mailed to the licensee or organization
at the last-known address on file with the board at least one month in advance
of the date of the expiration. Renewal may be effected at any time prior to or
during the period established by the board upon application and payment of a
renewal fee. The fee shall not exceed two hundred dollars per year. Renewal of
an expired certificate may be effected under rules and regulations of the board
regarding requirements for reexamination and for penalty fees. The board may
adopt a program of continuing education for individual licensees.

Source: Laws 1997, LB 622, § 38.

81-3439 Replacement certificates; fee.

The board may issue a new certificate of licensure or certificate of authoriza-
tion to replace any lost, destroyed, or mutilated certificate. A fee not to exceed
one hundred dollars shall be charged for each such issuance.

Source: Laws 1997, LB 622, § 39.

81-3440 Enforcement.

The board shall enforce the Engineers and Architects Regulation Act and the
rules and regulations, including enforcement against any unlicensed person. If
any person refuses to obey any decision or order of the board, the board or,
upon the request of the board, the Attorney General or the appropriate county,
attorney shall file an action for the enforcement of the decision or order,
including injunctive relief, in the district court. After a hearing, the court shall
order enforcement of the decision or order, or any part thereof, if legally and
properly made by the board and, if appropriate, injunctive relief.

Source: Laws 1997, LB 622, § 40.

81-3441 Use of title; unlawful practice.

Except as provided in sections 81-3413 to 81-3415, 81-3449, and 81-3453, an
individual shall not directly or indirectly engage in the practice of architecture
or engineering in the state or use the title architect or professional engineer or
display or use any words, letters, figures, titles, sign, card, advertisement, or
other symbol or device indicating or tending to indicate that he or she is an
architect or professional engineer or is practicing architecture or engineering
unless he or she is licensed under the Engineers and Architects Regulation Act.
A licensee shall not aid or abet any person not licensed under the act in the
practice of architecture or engineering.

Source: Laws 1997, LB 622, § 41; Laws 2011, LB45, 8§ 7.

81-3442 Prohibited acts; penalties.

Any person who performs any of the following actions is guilty of a Class I
misdemeanor for the first offense and a Class IV felony for the second or any
subsequent offense:

(1) Practices or offers to practice architecture or engineering in this state
without being licensed in accordance with the Engineers and Architects Regu-
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lation Act unless such practice or offer to practice is otherwise exempt under
the act;

(2) Knowingly and intentionally employs or retains a person to practice
architecture or engineering in this state who is not licensed in accordance with
the act except as provided in sections 81-3413 to 81-3415 and who is not
exempted by sections 81-3449 and 81-3453;

(3) Uses the words architect, engineer, or any modification or derivative of
such words in its name or form of business activity except as authorized in the
act or in the Professional Landscape Architects Act;

(4) Presents or attempts to use the certificate of licensure or the seal of
another person;

(5) Gives any false or forged evidence of any kind to the board or to any
member of the board in obtaining or attempting to obtain a certificate;

(6) Falsely impersonates any other licensee of like or different name;

(7) Attempts to use an expired, suspended, revoked, or nonexistent certificate
of licensure or who practices or offers to practice when not qualified;

(8) Falsely claims that he or she is licensed or authorized under the act; or
(9) Violates the act.
Source: Laws 1997, LB 622, § 42; Laws 2011, LB45, § 8.

Cross References

Professional Landscape Architects Act, see section 81-8,183.01.

81-3443 Enforcement procedures.

A complaint against any person or organization involving any matter coming
within the jurisdiction of the board shall be in writing and shall be filed with
the board. The complaint, at the discretion of the board, shall be heard within a
reasonable time in accordance with the rules and regulations and may be heard
through the use of a hearing officer. The accused shall have the right to appear
personally with or without counsel, to cross-examine adverse witnesses, and to
produce evidence and witnesses in his, her, or its defense. The board shall set
the time and place for the hearing and shall cause a copy of the complaint,
together with a notice of the time and place fixed for the hearing, to be sent by
registered mail to the accused, at his, her, or its last-known business or
residence address known to the board, at least thirty days before the hearing. If
after the hearing the board finds the accused has violated the Engineers and
Architects Regulation Act or any rules or regulations, it may issue any order or
take any action described in section 81-3444. If the board finds no violation, it
shall enter an order dismissing the complaint. If the order revokes, suspends, or
cancels a license, the board shall notify, in writing, the Secretary of State and
the clerk of the city or village in the state where the person or organization has
a place of business, if any. The board may reissue a license that has been
revoked. Application for the reissuance of a license shall be made in such a
manner as the board directs and shall be accompanied by a fee established by

the board.
Source: Laws 1997, LB 622, § 43; Laws 2011, LB45, § 9.

81-3444 Disciplinary actions authorized; civil penalties.
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(1) The board may after hearing, by majority vote, take any or all of the
following actions, upon proof satisfactory to the board that any person or
organization has violated the Engineers and Architects Regulation Act or any
rules or regulations. Upon a finding that a person or organization has commit-
ted a violation, the following actions may be taken against such person or
organization upon a two-thirds majority vote of the board:

(a) Issuance of censure or reprimand;
(b) Suspension of judgment;
(c) Placement of the offender on probation;

(d) Placement of a limitation or limitations on the holder of a license and
upon the right of the holder of a license to practice the profession to such
extent, scope, or type of practice for such time and under such conditions as
are found necessary and proper;

(e) Imposition of a civil penalty not to exceed ten thousand dollars for each
offense. The amount of the penalty shall be based on the severity of the
violation;

(f) Entrance of an order of revocation, suspension, or cancellation of the
certificate of licensure;

(g) Issuance of a cease and desist order;

(h) Imposition of costs as in an ordinary civil action in the district court,
which may include reasonable attorney’s fees and hearing officer fees incurred
by the board and the expenses of any investigation undertaken by the board; or

(i) Dismissal of the action.

(2) In hearings under this section, the board may take into account suitable
evidence of reform.

(3) Civil penalties collected under subdivision (1)(e) of this section shall be
remitted to the State Treasurer for distribution in accordance with Article VII,
section 5, of the Constitution of Nebraska. All costs collected under subdivision
(1)(h) of this section shall be remitted to the State Treasurer for credit to the
Engineers and Architects Regulation Fund.

Source: Laws 1997, LB 622, § 44; Laws 2011, LB45, § 10.

81-3445 State and political subdivisions; construction projects.

Except as otherwise provided in this section and sections 81-3449 and
81-3453, the state and its political subdivisions shall not engage in the construc-
tion of any public works involving architecture or engineering unless the plans,
specifications, and estimates have been prepared and the construction has been
observed by an architect, a professional engineer, or a person under the direct
supervision of an architect, professional engineer, or those under the direct
supervision of an architect or professional engineer. This section shall not apply
to any public work in which the contemplated expenditure for the complete
project does not exceed one hundred thousand dollars. The board shall adjust
the dollar amount in this section every fifth year. The first such adjustment after
August 27, 2011, shall be effective on July 1, 2014. The adjusted amount shall
be equal to the then current amount adjusted by the cumulative percentage
change in the Consumer Price Index for All Urban Consumers published by the
Federal Bureau of Labor Statistics for the five-year period preceding the
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adjustment date. The amount shall be rounded to the next highest one-thou-
sand-dollar amount.

Source: Laws 1997, LB 622, § 45; Laws 1999, LB 253, § 2; Laws 2004,
LB 599, § 2; Laws 2011, LB45, § 11.

81-3446 Construction projects on private lands; owner; duties.

(1) The owner of any real property who allows a project to be constructed on
his or her real property is engaged in the practice of architecture or engineer-
ing unless he or she employs or causes others to employ licensed professionals
or persons under the direct supervision of licensed professionals to furnish at
least minimum construction phase services with respect to the project or is
exempt from the Engineers and Architects Regulation Act under sections
81-3449 and 81-3453.

(2) For purposes of this section:

(a) Construction phase service includes at least the following services: (i)
Visiting the project site on a regular basis as is necessary to determine that the
work is proceeding generally in accordance with the technical submissions
submitted to the building official at the time the project permit was issued; and
(ii) processing technical submissions required of the contractor by the terms of]
contract documents. The term does not include supervision of construction,
review of payment applications, resolution of disputes between the owner and
contractor, and other such items which are considered additional construction
administration services which the owner may or may not elect to include in the
architect’s or engineer’s scope of work; and

(b) Owner means with respect to any real property the following persons: (i)
The record owner of such real property; (ii) the lessee of all or any portion of
the real property when the lease covers all of that portion of the real property
upon which the project is being constructed, the lessee has significant approval
rights with respect to the project, and the lease, at the time the project begins,
has a remaining term of not less than ten years; or (iii) the grantee of an
easement granting right-of-way to construct the project.

Source: Laws 1997, LB 622, § 46; Laws 2011, LB45, § 12.

81-3447 Repealed. Laws 2004, LB 599, § 7.

81-3448 Architect; license; application; fee; requirements; examination; issu-
ance.

(1) A person applying to the Board of Engineers and Architects for initial
licensure as an architect shall submit an application accompanied by the fee
established by the board and satisfactory evidence that he or she holds a degree
in architecture accredited by the National Architectural Accrediting Board and
that he or she has completed practical training in architectural work as
required by the Board of Engineers and Architects. If an applicant is qualified,
the Board of Engineers and Architects shall, by means of a written or electronic
examination, examine the applicant on technical and professional subjects as
prescribed by the board. None of the examination materials shall be considered
public records. The board may exempt from the written examination an
applicant who holds a certification issued by the National Council of Architec-
tural Registration Boards. The Board of Engineers and Architects may adopt
guidelines published from time to time by the National Council of Architectural
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Registration Boards. The Board of Engineers and Architects may also adopt the
examinations and grading procedures of the National Council of Architectural
Registration Boards and the accreditation decisions of the National Architectur-
al Accrediting Board. The Board of Engineers and Architects shall issue a
certificate of licensure to each applicant who is found to be of good moral
character and who satisfies the requirements set forth in this section. Licensure
shall be effective upon issuance.

(2) A person applying for initial licensure who does not hold a degree in
architecture accredited by the National Architectural Accrediting Board shall
submit an application accompanied by the fee established by the Board of
Engineers and Architects. The application shall demonstrate satisfactory evi-
dence of twelve years’ combined architectural education and architectural work
experience, including the equivalent of the Intern Development Program pro-
mulgated by the National Council of Architectural Registration Boards. If an
applicant is determined by the Board of Engineers and Architects to meet this
requirement, the board shall, by means of a written or electronic examination,
examine the applicant on technical and professional subjects as prescribed by
the board. Only an individual who has earned a bachelor of science in
architectural studies degree with an architecture emphasis prior to December
31, 1999, may be considered under this subsection.

Source: Laws 1997, LB 622, § 48; Laws 2011, LB45, § 13.

81-3449 Practice of architecture; exempted activities.

The provisions of the Engineers and Architects Regulation Act regulating the
practice of architecture do not apply to the following activities:

(1) The construction, remodeling, alteration, or renovation of a detached
single-family through four-family dwelling of less than five thousand square feet
of above grade finished space. Any detached or attached sheds, storage build-
ings, and garages incidental to the dwelling are not included in the tabulation
of finished space. Such exemption may be increased by rule and regulation of
the board adopted pursuant to the Negotiated Rulemaking Act but shall not
exceed the Type V, column B, limitations set forth by the allowable height and
building areas table in the state building code adopted in section 71-6403;

(2) The construction, remodeling, alteration, or renovation of a one-story
commercial or industrial building or structure of less than five thousand square
feet of above grade finished space which does not exceed thirty feet in height
unless such building or structure, or the remodeling or repairing thereof,
provides for the employment, housing, or assembly of twenty or more persons.
Any detached or attached sheds, storage buildings, and garages incidental to
the building or structure are not included in the tabulation of finished space.
Such exemption may be increased by rule and regulation of the board adopted
pursuant to the Negotiated Rulemaking Act but shall not exceed the Type V,
column B, limitations set forth by the allowable height and building areas table
in the state building code adopted in section 71-6403;

(3) The construction, remodeling, alteration, or renovation of farm buildings,
including barns, silos, sheds, or housing for farm equipment and machinery,
livestock, poultry, or storage, if the structures are designed to be occupied by
no more than twenty persons. Such exemption may be increased by rule and
regulation of the board adopted pursuant to the Negotiated Rulemaking Act but
shall not exceed the Type V, column B, limitations set forth by the allowable
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height and building areas table in the state building code adopted in section
71-6403;

(4) Any public works project with contemplated expenditures for a completed
project that do not exceed one hundred thousand dollars. The board shall
adjust the dollar amount in this subdivision every fifth year. The first such
adjustment after August 27, 2011, shall be effective on July 1, 2014. The
adjusted amount shall be equal to the then current amount adjusted by the
cumulative percentage change in the Consumer Price Index for All Urban
Consumers published by the Federal Bureau of Labor Statistics for the five-year
period preceding the adjustment date. The amount shall be rounded to the next
highest one-thousand-dollar amount;

(5) Any alteration, renovation, or remodeling of a building if the alteration,
renovation, or remodeling does not affect architectural or engineering safety
features of the building;

(6) The teaching, including research and service, of architectural subjects in a
college or university offering a degree in architecture accredited by the Nation-
al Architectural Accrediting Board;

(7) The preparation of submissions to architects, building officials, or other
regulating authorities by the manufacturer, supplier, or installer of any materi-
als, assemblies, components, or equipment that describe or illustrate the use of;
such items, the preparation of any details or shop drawings required of the
contractor by the terms of the construction documents, or the management of
construction contracts by persons customarily engaged in contracting work;

(8) The preparation of technical submissions or the administration of con-
struction contracts by employees of a person or organization lawfully engaged
in the practice of architecture if such employees are acting under the direct
supervision of an architect;

(9) The offering by an organization of a combination of services involved in
the practice of architecture and construction services if:

(a) An architect or person otherwise permitted under subdivision (11) of this
section to offer architectural services participates substantially in all material
aspects of the offering;

(b) There is written disclosure at the time of the offering that an architect is
engaged by and contractually responsible to such organization;

(c) Such organization agrees that the architect will have direct supervision of
the work and that such architect’s services will not be terminated without the
consent of the person engaging the organization; and

(d) The rendering of architectural services by such architect will conform to
the Engineers and Architects Regulation Act and the rules and regulations;

(10) A public service provider or an organization who employs a design
professional performing professional services for itself;

(11) A nonresident who holds the certification issued by the National Council
of Architectural Registration Boards offering to render the professional services
involved in the practice of architecture. The nonresident shall not perform any
of the professional services involved in the practice of architecture until
licensed as provided in the act. The nonresident shall notify the board in
writing that (a) he or she holds a National Council of Architectural Registration
Boards certificate and is not currently licensed in Nebraska but will be present
in Nebraska for the purpose of offering to render architectural services, (b) he
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or she will deliver a copy of the notice to every potential client to whom the
applicant offers to render architectural services, and (c) he or she promises to
apply immediately to the board for licensure if selected as the architect for the
project;

(12) The practice by a qualified member of another legally recognized
profession who is otherwise licensed or certified by this state or any political
subdivision to perform services consistent with the laws of this state, the
training, and the code of ethics of the respective profession, if such qualified
member does not represent himself or herself to be practicing architecture and
does not represent himself or herself to be an architect;

(13) Financial institutions making disbursements of funds in connection with
construction projects;

(14) Earthmoving and related work associated with soil and water conserva-
tion practices performed on farmland or any land owned by a political subdivi-
sion that is not subject to a permit from the Department of Natural Resources
or for work related to livestock waste facilities that are not subject to a permit
by the Department of Environmental Quality; and

(15) The work of employees and agents of a political subdivision or a
nonprofit entity organized for the purpose of furnishing electrical service
performing, in accordance with other requirements of law, their customary
duties in the administration and enforcement of codes, permit programs, and
land-use regulations and their customary duties in utility and public works
construction, operation, and maintenance.

Source: Laws 1997, LB 622, § 49; Laws 1999, LB 253, § 3; Laws 1999,
LB 440, § 1; Laws 2000, LB 900, § 251; Laws 2004, LB 599, § 3;
Laws 2011, LB45, § 14.

Cross References

Negotiated Rulemaking Act, see section 84-921.

81-3450 Technical submissions by architect; signature or seal.

An architect shall not affix his or her signature or seal to technical submis-
sions unless they were prepared by the architect or under his or her direct
supervision, except that in the case of the portions of such technical submis-
sions prepared under the direct supervision of another architect employed by
the first architect or by his or her firm, he or she may affix his or her signature
or seal to those portions of the technical submissions if the architect has
reviewed such portions and has coordinated their preparation or integrated
them into his or her work. He or she may affix his or her signature or seal to
those portions of the technical submissions that are not required by the
Engineers and Architects Regulation Act to be prepared by or under the direct
supervision of an architect if the architect has reviewed or adapted in whole or
in part such submissions and integrated them into his or her work.

Source: Laws 1997, LB 622, § 50; Laws 2013, LB7, § 3.

81-3451 Professional engineer or engineer-intern; license; application; exam-
ination; requirements.

(1) To be eligible for admission to examination to be a professional engineer
or engineer-intern, an applicant must be of good moral character and reputa-
tion and shall submit five references with his or her application for licensure as
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a professional engineer or enrollment as an engineer-intern. Three of the
references shall be professional engineers having personal knowledge of the
applicant’s engineering experience or, in the case of an application for enroll-
ment as an engineer-intern, character references.

(2)(a) A person holding a certificate of licensure to engage in the practice of
engineering, issued by the proper authority of a state, territory, or possession of
the United States, the District of Columbia, or any foreign country, based on
requirements that do not conflict with the Engineers and Architects Regulation
Act and were of a standard not lower than that specified in the applicable
licensure law in effect in this state at the time such certificate was issued may,
upon application, be licensed as a professional engineer without further exami-
nation.

(b) A person holding an active Council Record with the National Council of
Examiners for Engineering and Surveying whose qualifications as evidenced by
the Council Record meet the requirements of the act may, upon application, be
licensed as a professional engineer after passing an examination testing the
applicant’s knowledge of the applicable statutes and rules and regulations
unique to the State of Nebraska.

(c) A graduate of an ABET-accredited engineering curriculum, enrolled as an
engineer-intern, and having a specific record of an additional four years or
more of progressive post-accredited-degree experience on engineering projects
of a grade and a character which indicates to the Board of Engineers and
Architects that the applicant may be competent to practice engineering shall be
admitted to an examination of at least eight hours in length, administered by
the board, on the principles and practice of engineering. Upon passing the
examination, the applicant shall be granted a certificate of licensure to practice
engineering in this state if the applicant is otherwise qualified. Engineering
teaching of advanced subjects and the design of engineering research and
projects in a college or university offering an ABET-accredited engineering
curriculum of four years or more may be considered as engineering experience.
An applicant who does not hold an ABET-accredited engineering degree but
who is enrolled as an engineer-intern in this state and has a specific record of
an additional six years or more of progressive experience on engineering
projects of a grade and a character which indicates to the Board of Engineers
and Architects that the applicant may be competent to practice engineering
shall be admitted to an examination of at least eight hours in length, adminis-
tered by the board, in the principles and practice of engineering. Upon passing
the examination, the applicant shall be granted a certificate of licensure to
practice engineering in this state if otherwise qualified.

(3)(a) A graduate of or senior in an ABET-accredited engineering curriculum,
or the substantial equivalent as determined by the board, shall be admitted to
an eight-hour examination on the fundamentals of engineering. Upon passing
the examination and verification of graduation, the applicant shall be enrolled
as an engineer-intern.

(b) A person enrolled as an engineer-intern in a state, territory, or possession
of the United States, the District of Columbia, or any foreign country, based on
requirements that do not conflict with the Engineers and Architects Regulation
Act and were of a standard not lower than that specified in the applicable law
in effect in this state at the time such person was enrolled and who is a resident
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of this state may, upon application, be enrolled in this state as an engineer-
intern.

Source: Laws 1997, LB 622, § 51; Laws 2004, LB 599, § 4; Laws 2004,
LB 1069, § 1; Laws 2011, LB45, § 15.

81-3452 Engineering examinations; board; procedure.

(1) The board or its agent shall direct the time and place of engineering
examinations. The board shall determine the acceptable grade on examinations.

(2) The examination will be given in at least two sections and may be taken
only after the applicant has met the other minimum requirements as described
in section 81-3451 and has been approved by the board for admission to the
examination as follows:

(a) The fundamentals of engineering examination consists of an eight-hour
test period on the fundamentals of engineering. Passing this examination
qualifies the examinee for an engineer-intern enrollment card if all other
requirements for certification are met; and

(b) The principles and practice of engineering examination consists of at least
an eight-hour test period on applied engineering. Passing this examination
qualifies the examinee for licensure as a professional engineer if all other
requirements for certification are met.

(3) A candidate failing one examination may apply for reexamination, which
may be granted upon payment of a fee established by the board. In the event of
a second failure, the examinee may, at the discretion of the board, be required
to appear before the board with evidence of having acquired the necessary
additional knowledge to qualify before admission to the examination.

(4) The board may prepare and adopt specifications for the examinations.
They shall be published in brochure form and be available to any person
interested in being licensed or certified.

Source: Laws 1997, LB 622, § 52; Laws 2011, LB45, § 16.

81-3453 Practice of engineering; exempted activities.

The provisions of the Engineers and Architects Regulation Act regulating the
practice of engineering do not apply to the following activities:

(1) The construction, remodeling, alteration, or renovation of a detached
single-family through four-family dwelling of less than five thousand square feet;
above grade finished space. Any detached or attached sheds, storage buildings,
and garages incidental to the dwelling are not included in the tabulation of
finished space. Such exemption may be increased by rule and regulation of the
board adopted pursuant to the Negotiated Rulemaking Act but shall not exceed
the Type V, column B, limitations set forth by the allowable height and building
areas table in the state building code adopted in section 71-6403;

(2) The construction, remodeling, alteration, or renovation of a one-story
commercial or industrial building or structure of less than five thousand square
feet above grade finished space which does not exceed thirty feet in height
unless such building or structure, or the remodeling or repairing thereof,
provides for the employment, housing, or assembly of twenty or more persons.
Any detached or attached sheds, storage buildings, and garages incidental to
the building or structure are not included in the tabulation of finished space.
Such exemption may be increased by rule and regulation of the board adopted
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pursuant to the Negotiated Rulemaking Act but shall not exceed the Type V,
column B, limitations set forth by the allowable height and building areas table
in the state building code adopted in section 71-6403;

(3) The construction, remodeling, alteration, or renovation of farm buildings,
including barns, silos, sheds, or housing for farm equipment and machinery,
livestock, poultry, or storage and if the structures are designed to be occupied
by no more than twenty persons. Such exemption may be increased by rule and
regulation of the board adopted pursuant to the Negotiated Rulemaking Act but
shall not exceed the Type V, column B, limitations set forth by the allowable
height and building areas table in the state building code adopted in section
71-6403;

(4) Any public works project with contemplated expenditures for the complet-
ed project that do not exceed one hundred thousand dollars. The board shall
adjust the dollar amount in this subdivision every fifth year. The first such
adjustment after August 27, 2011, shall be effective on July 1, 2014. The
adjusted amount shall be equal to the then current amount adjusted by the
cumulative percentage change in the Consumer Price Index for All Urban
Consumers published by the Federal Bureau of Labor Statistics for the five-year
period preceding the adjustment date. The amount shall be rounded to the next
highest one-thousand-dollar amount;

(5) Any alteration, renovation, or remodeling of a building if the alteration,
renovation, or remodeling does not affect architectural or engineering safety
features of the building;

(6) The teaching, including research and service, of engineering subjects in a
college or university offering an ABET-accredited engineering curriculum of
four years or more;

(7) A public service provider or an organization who employs a design
professional performing professional services for itself;

(8) The practice by a qualified member of another legally recognized profes-
sion who is otherwise licensed or certified by this state or any political
subdivision to perform services consistent with the laws of this state, the
training, and the code of ethics of such profession, if such qualified member
does not represent himself or herself to be practicing engineering and does not
represent himself or herself to be a professional engineer;

(9) The offer to practice engineering by a person not a resident of and having
no established place of business in this state if the person is legally qualified by
licensure to practice engineering in his or her own state or country. The person
shall make application to the board in writing and after payment of a fee
established by the board may be granted a temporary permit for a definite
period of time not to exceed one year to do a specific job. No right to practice
engineering accrues to such applicant with respect to any other work not set
forth in the permit;

(10) The work of an employee or a subordinate of a person holding a
certificate of licensure under the act or an employee of a person practicing
lawfully under subdivision (9) of this section if the work is done under the
direct supervision of a person holding a certificate of licensure or a person
practicing lawfully under such subdivision;

(11) Those services ordinarily performed by subordinates under direct super-
vision of a professional engineer or those commonly designated as locomotive,
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stationary, marine operating engineers, power plant operating engineers, or
manufacturers who supervise the operation of or operate machinery or equip-
ment or who supervise construction within their own plant;

(12) Financial institutions making disbursements of funds in connection with
construction projects;

(13) Earthmoving and related work associated with soil and water conserva-
tion practices performed on farmland or any land owned by a political subdivi-
sion that is not subject to a permit from the Department of Natural Resources
or for work related to livestock waste facilities that are not subject to a permit
by the Department of Environmental Quality;

(14) The work of employees and agents of a political subdivision or a
nonprofit entity organized for the purpose of furnishing electrical service
performing, in accordance with other requirements of law, their customary
duties in the administration and enforcement of codes, permit programs, and
land-use regulations and their customary duties in utility and public works
construction, operation, and maintenance;

(15) Work performed exclusively in the exploration for and development of
energy resources and base, precious, and nonprecious minerals, including
sand, gravel, and aggregate, which does not have a substantial impact upon
public health, safety, and welfare, as determined by the board, or require the
submission of reports or documents to public agencies;

(16) The construction of water wells as defined in section 46-1212, the
installation of pumps and pumping equipment into water wells, and the
decommissioning of water wells, unless such construction, installation, or
decommissioning is required by the owner thereof to be designed or supervised
by an engineer or unless legal requirements are imposed upon the owner of a
water well as a part of a public water supply;

(17) Work performed in the exploration, development, and production of oil
and gas or before the Nebraska Oil and Gas Conservation Commission; and

(18) Siting, layout, construction, and reconstruction of a private onsite
wastewater treatment system with a maximum flow from the facility of one
thousand gallons of domestic wastewater per day if such system meets all of the
conditions required pursuant to the Private Onsite Wastewater Treatment
System Contractors Certification and System Registration Act unless the siting,
layout, construction, or reconstruction by an engineer is required by the
Department of Environmental Quality, mandated by law or rules and regula-
tions imposed upon the owner of the system, or required by the owner.

Source: Laws 1997, LB 622, § 53; Laws 1999, LB 253, § 4; Laws 1999,
LB 440, § 2; Laws 2000, LB 900, § 252; Laws 2003, LB 94, § 19;
Laws 2004, LB 599, § 5; Laws 2011, LB45, § 17.

Cross References

Negotiated Rulemaking Act, see section 84-921.
Private Onsite Wi; Treatment System Contractors Certification and System Registration Act, see section 81-15,236.

81-3454 Technical submissions by professional engineer; seal or signature.

(1) A professional engineer shall not affix his or her seal or signature to
sketches, working drawings, specifications, or other documents developed by
others not under his or her direct supervision, except that in the case of the
portions of such technical submissions prepared under the direct supervision of
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another professional engineer employed by the first professional engineer or by
his or her firm, he or she may affix his or her signature or seal to those portions
of the technical submissions if the professional engineer has reviewed such
portions and has coordinated their preparation or integrated them into his or
her work. He or she may affix his or her signature or seal to those portions of
the technical submissions that are not required by the Engineers and Architects
Regulation Act to be prepared by or under the direct supervision of a profes-
sional engineer if the professional engineer has reviewed or adapted in whole
or in part such submission and integrated them into his or her work.

(2) In the case of a temporary permit issued to a professional engineer of
another state, the licensee shall use his or her state of licensure seal and shall
affix his or her signature and a copy of the temporary permit to all his or her
work.

Source: Laws 1997, LB 622, § 54; Laws 2013, LB7, § 4.

81-3455 Act, how construed.

The Legislature declares that the Engineers and Architects Regulation Act is
necessary for the public convenience and welfare, is remedial in nature, and
shall be construed liberally. Nothing in the act shall be construed to establish a
statewide building code.

Source: Laws 1997, LB 622, § 55.
ARTICLE 35
GEOLOGISTS REGULATION ACT

Cross References

License Suspension Act, see section 43-3301.
Nebraska Consultants’ Competitive Negotiation Act, see section 81-1702.

Section
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81-3511. Geology specialty, defined.
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81-3520. Board of Geologists; created; membership; terms.
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Section

81-3525. Roster.

81-3526. Code of practice; board; powers and duties.

81-3527. Licensure; enrollment; application; fees.

81-3528. Practice through organization; certificate of authorization; requirements.

81-3529. Certificate of licensure; seal; use; prohibited acts; enrollment card.

81-3530. Seal and signature; affixation; restrictions.

81-3531. Certificate of licensure; certificate of authorization; renewal; form;
contents; notice; fee; continuing education; authorized.

81-3532. Certificates; replacement; fee.

81-3533. Enforcement of act.

81-3534. Practice of geology; restrictions.

81-3535. Prohibited acts; penalties.

81-3536. Violation of act; charges; board; duties; hearing.

81-3537. Violation of act; disciplinary action; penalties.

81-3538. Repealed. Laws 2005, LB 544, § 1.

81-3539. Licensure; enrollment; applicant; qualifications; waiver.

81-3540. Geology examinations.

81-3541. Licensure; activities exempt.

81-3501 Act, how cited.

Sections 81-3501 to 81-3541 shall be known and may be cited as the
Geologists Regulation Act.

Source: Laws 1998, LB 1161, § 49; Laws 2004, LB 890, § 1.

81-3502 Geology; regulation; prohibited acts.

In order to safeguard life, health, and property and to promote the public
welfare, the profession of geology is declared to be subject to regulation in the
public interest. It is unlawful for any person to (1) practice or offer to practice
geology in this state, (2) use in connection with his or her name or otherwise
assume the title professional geologist, or (3) advertise any title or description
tending to convey the impression that he or she is a licensed geologist, unless
the person is duly licensed or exempt from licensure under the Geologists
Regulation Act. The practice of geology and use of the title geologist is a
privilege granted by the state.

Source: Laws 1998, LB 1161, § 50.

81-3503 Definitions, where found.

For purposes of the Geologists Regulation Act, the definitions found in
sections 81-3504 to 81-3519 shall be used.

Source: Laws 1998, LB 1161, § 51; Laws 2004, LB 890, § 2.

81-3504 Board, defined.
Board means the Board of Geologists.
Source: Laws 1998, LB 1161, § 52.

81-3505 Consulting geologist, defined.

Consulting geologist means a professional geologist whose principal occupa-
tion is the independent practice of geology; whose livelihood is obtained by
offering geologic services to the public; who serves clients as an independent
fiduciary; who is devoid of public, commercial, and product affiliation that
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might tend to imply a conflict of interest; and who is cognizant of his or her
public and legal responsibilities and is capable of discharging them.

Source: Laws 1998, LB 1161, § 53.

81-3506 Continuing education, defined.
Continuing education means the process of training and developing knowl-
edge related to a profession after licensure is attained.
Source: Laws 1998, LB 1161, § 54.

81-3507 Direct supervision, defined.

Direct supervision means the degree of supervision by a person overseeing
the work of another person by which the supervisor has control over and
detailed professional knowledge of the work being done.

Source: Laws 1998, LB 1161, § 55.

81-3508 Emeritus, referring to a geologist, defined.

Emeritus, referring to a geologist, means a professional who relinquishes or
does not renew his or her licensure and who is approved by the board to
receive publications and use the honorary title emeritus.

Source: Laws 1998, LB 1161, § 56.

81-3509 Geologist, defined.

Geologist means a person who is qualified to practice geology by reason of
special knowledge and use of the earth sciences and the principles of geology
and geologic data collection and analysis acquired by geologic education and
geologic experience as provided in section 81-3539.

Source: Laws 1998, LB 1161, § 57.

81-3509.01 Geologist-intern, defined.
Geologist-intern means a person who has passed an examination in the

fundamentals of geology as provided in section 81-3540.
Source: Laws 2004, LB 890, § 3.

81-3510 Geology, defined.

Geology means the science which includes treatment of the earth and its
origin and history, in general; investigation of the earth’s constituent rocks,
soils, minerals, solids, fluids including underground waters, gases, and other
materials; the study of the natural agents, forces, and processes which cause
changes in the earth or on its surface; and the application of this knowledge of;
the earth.

Source: Laws 1998, LB 1161, § 58.

81-3511 Geology specialty, defined.

Geology specialty means a branch of geology which has been recognized for
the purposes of licensure, including, but not limited to, environmental geology,
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engineering geology, geophysics, hydrogeology, petroleum geology, mining ge-
ology, and structural geology.

Source: Laws 1998, LB 1161, § 59.

81-3512 Good character, defined.

Good character means such character as will enable a person to discharge
the fiduciary duties of a geologist to his or her client and to the public for the
protection of the public health, safety, and welfare. Evidence of inability to
discharge such duties includes the commission of an offense justifying disci-
pline.

Source: Laws 1998, LB 1161, § 60.

81-3513 Occasional, part-time, or consulting services, defined.

Occasional, part-time, or consulting services means services not provided by
a full-time member of an organization engaged in geology.

Source: Laws 1998, LB 1161, § 61.

81-3514 Organization, defined.

Organization includes a partnership, limited liability company, corporation,
or other form of business entity.

Source: Laws 1998, LB 1161, § 62.

81-3515 Practice of geology, defined.

Practice of geology means any service or creative work if the adequate
performance of the service or work requires geologic education, training, and
experience to include such services or creative work as geological consultation,
investigation, planning, surveying, mapping, and inspection of geological work,
and the responsible supervision thereof, the performance of which is related to
public welfare or the safeguarding of life, health, property, and the environ-
ment, and teaching, including research and service, of advanced geological
subjects. A person shall be construed to practice or offer to practice geology if
he or she: (1) Practices any branch of the profession of geology; (2) by verbal
claim, sign, advertisement, letterhead, or card or in any other way, represents
himself or herself to be a professional geologist; (3) through the use of some
other title, implies that he or she is licensed under the Geologists Regulation
Act; or (4) holds himself or herself out as able to perform or does perform any
geologic service or work recognized by the board as the practice of geology.

Source: Laws 1998, LB 1161, § 63.

81-3516 Professional geologist, defined.

Professional geologist means a geologist who has a current certificate of
licensure issued by the board.

Source: Laws 1998, LB 1161, § 64.

81-3517 Registration (or licensure), defined.
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Registration (or licensure) means a certificate of registration (or licensure)
issued by the board. For the purposes of the Geologists Regulation Act, license
and registration have the same meaning.

Source: Laws 1998, LB 1161, § 65.

81-3518 Responsible charge, defined.

Responsible charge means direct control, direction, and personal supervision
by use of initiative and independent judgment for geological work.

Source: Laws 1998, LB 1161, § 66.

81-3519 Technical submissions, defined.

Technical submissions means designs, drawings, specifications, studies, and
other technical reports.

Source: Laws 1998, LB 1161, § 67.

81-3520 Board of Geologists; created; membership; terms.

(1) The Board of Geologists is created to administer the Geologists Regulation
Act. The board may use any funds available to obtain suitable office space
within Lincoln, Nebraska, for the board. The board shall consist of seven
members appointed by the Governor for terms of five years each, ending on the
last day of February. The members shall include one education member
appointed pursuant to subsection (2) of this section and one public member. All
members of the board shall be professional geologists with the exception of the
one public member. Each member shall hold office after the expiration of his or
her term until his or her successor is duly appointed and qualified. The length
of the initial terms shall be staggered, as determined by the board. The
Governor may remove any member of the board for misconduct, incompetency,
or neglect of duty. Vacancies on the board, however created, shall be filled for
the unexpired term by appointment by the Governor.

(2) The membership of the board shall include one education member who is
licensed in geology and who is a member of the professional faculty of a
geology or related geosciences department of a college or university located in
Nebraska, recommended by the president of the respective college or universi-
ty, and appointed by the Governor.

(3) The membership of the board shall include one public member appointed
by the Governor. The appointment is for five years.

(4) The board may designate a former member of the board as an emeritus
member. Emeritus member status, when conferred, must be renewed annually.
The emeritus member shall be a nonvoting member.

Source: Laws 1998, LB 1161, § 68; Laws 2013, LB91, § 1.

81-3521 Board; membership requirements; expenses.

Each member of the board shall be a citizen of the United States and a
resident of the State of Nebraska for at least one year immediately preceding
his or her appointment. Each professional member shall have been engaged in
the active practice of geology for at least ten years, shall have had responsible
charge of work for at least five years at the time of his or her appointment, and
shall be licensed in geology. Each member of the board shall receive as

345 Reissue 2014



§ 81-3521 STATE ADMINISTRATIVE DEPARTMENTS

compensation the same per diem and travel expenses as other state employees
for each day actually spent in traveling to and from and while attending
sessions of the board and its committees or authorized meetings of the National
Association of State Boards of Geology, or their subdivisions or committees,
and all necessary expenses incident to the performance of his or her duties
under the Geologists Regulation Act as provided in sections 81-1174 to 81-1177.

Source: Laws 1998, LB 1161, § 69.

81-3522 Board; certificate of appointment; Attorney General; duties; official
seal; rules and regulations.

Each member of the board shall receive a certificate of appointment from the
Governor and, before beginning the term of office, shall file with the Secretary
of State the constitutional oath of office. The board or any committee of the
board is entitled to the services of the Attorney General in connection with the
affairs of the board, and the board may compel the attendance of witnesses,
administer oaths, and take testimony and proofs concerning all matters within
its jurisdiction. The Attorney General shall act as legal advisor to the board and
render such legal assistance as may be necessary in carrying out the Geologists
Regulation Act. The board may employ counsel and necessary assistance to aid
in carrying out the act. The board shall adopt and have an official seal, which
shall be affixed to all certificates of licensure granted, and shall adopt and
promulgate rules and regulations to carry out the act.

Source: Laws 1998, LB 1161, § 70.

81-3523 Board; meetings; quorum.

The board shall hold at least one regular meeting each year. Special meetings
shall be held as provided in the rules and regulations and at such places as the
board elects. Notice of all meetings shall be given in such manner as provided
in the rules and regulations. The board shall elect annually at its first meeting
after March 1, from its members, a chairperson, vice-chairperson, and secre-
tary. A quorum of the board shall consist of not less than five members.

Source: Laws 1998, LB 1161, § 71.

81-3524 Geologists Regulation Fund; created; use; investment.

The Geologists Regulation Fund is created. The secretary of the board shall
receive and account for all money derived from the operation of the Geologists
Regulation Act. The board shall remit the money to the State Treasurer for
credit to the Geologists Regulation Fund, which shall be continued from year to
year and shall be drawn against only as provided for in this section and, when
reappropriated for the succeeding biennium, shall not revert to the General
Fund. All expenses certified by the board as properly and necessarily incurred
in the discharge of duties, including compensation and administrative staff, and
any expense incident to the administration of the act relating to other states,
shall be paid out of the fund. Warrants for the payment of expenses shall be
issued by the Director of Administrative Services and paid by the State
Treasurer upon presentation of vouchers regularly drawn by the chairperson
and secretary of the board and approved by the board. At no time shall the total
amount of warrants exceed the total amount of the fees collected under the act
and to the credit of the fund. Transfers may be made from the fund to the
General Fund at the direction of the Legislature. Any money in the Geologists
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Regulation Fund available for investment shall be invested by the state invest-
ment officer pursuant to the Nebraska Capital Expansion Act and the Nebraska
State Funds Investment Act.

Source: Laws 1998, LB 1161, § 72; Laws 2009, First Spec. Sess., LB3,
§ 87.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

81-3525 Roster.

The secretary of the board shall publish a complete roster showing the names
and last-known addresses of all professional geologists at intervals as estab-
lished by board rules and regulations. The secretary shall file the roster with the
Secretary of State and may mail a copy to each person so licensed as well as
county and municipal officials. The secretary may also sell or distribute copies
of the roster to the public.

Source: Laws 1998, LB 1161, § 73.

81-3526 Code of practice; board; powers and duties.

(1) The Legislature hereby finds and declares that a code of practice estab-
lished by the board by which the members could govern their professional
conduct would be beneficial to the state and would safeguard the life, health,
and property of the citizens of this state.

(2) The code of practice established by this section shall include provisions
on:

(a) Professional competence;

(b) Conflict of interest;

(c) Full disclosure of financial interest;

(d) Full disclosure of matters affecting public safety, health, and welfare;
(e) Compliance with laws;

(f) Professional conduct and good character standards; and

(g) Practice of geology.

(3) The board may establish such code of practice through rules and regula-
tions adopted and promulgated by the board.

(4) The board may publish commentaries regarding the code of practice.
Such commentaries shall explain the meaning of interpretations given to the
code by the board.

(5) The board shall have the power to suspend or revoke a geologist’s
licensure for a violation of the code of practice.
Source: Laws 1998, LB 1161, § 74.

81-3527 Licensure; enrollment; application; fees.

(1) Application for licensure as a geologist or enrollment as a geologist-intern
shall be made on a form prescribed and furnished by the board. If required
pursuant to section 81-3539, the application shall contain statements made
under oath showing the applicant’s education and a detailed summary of
technical experience and shall include the names and complete mailing ad-
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dresses of the references, none of whom shall be members of the board. The
board may accept the verified information contained in the National Associa-
tion of State Boards of Geology for applicants in lieu of the same information
that is required on the form prescribed and furnished by the board.

(2) Application, licensure, and enrollment fees shall be established by the
board and shall accompany the application. Original and reciprocal fees shall
not exceed three hundred dollars for licensure as a geologist and one hundred
dollars for enrollment as a geologist-intern and shall be in addition to the
examination fee which shall be set to recover the costs of the examination and
its administration.

(3) The certificate of authorization fee for organizations shall be established
by the board and shall accompany the application. The fee shall not exceed
three hundred dollars per year.

(4) The fee for emeritus status shall be established by the board and shall
accompany the application. The fee shall not exceed one hundred dollars per
year.

(5) If the board denies the issuance of a certificate to any applicant, including
the application of an organization for a certificate of authorization, the board
shall retain the fee.

Source: Laws 1998, LB 1161, § 75; Laws 2004, LB 890, § 4; Laws 2013,
LB91, § 2.

81-3528 Practice through organization; certificate of authorization; require-
ments.

(1) The practice or offer to practice for others of geology by individuals
licensed under the Geologists Regulation Act through an organization is permit-
ted if the criteria for organizational practice established by the board are met
and the organization has been issued a certificate of authorization by the board.
All technical submissions by an organization involving the practice of geology
when issued or filed for public record shall be dated and bear the seal of the
licensed geologist who prepared the submission or under whose immediate
direction it was prepared.

(2) An organization desiring a certificate of authorization shall file with the
board an application, using the form provided by the board, which also
contains a list of the names and addresses of all officers of the organization,
duly licensed to practice geology in the state through the organization. Any
change in the list of officers during the certificate period shall be designated on
the same form and filed with the board within thirty days after the effective
date of the change. If the requirements of this section are met, the board shall
issue a certificate of authorization to the organization and the organization may
contract for and collect fees for furnishing professional services.

(3) The Geologists Regulation Act shall not prevent an organization from
performing professional services for itself.

(4) An organization is not relieved of its responsibility for the conduct or acts
of its agents, employees, officers, or partners by reason of its compliance with
this section. An individual practicing geology is not relieved of his or her
responsibility for services performed by reason of employment or any other
relationship with an organization holding a certificate of authorization.
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(5) Commencing one year after January 1, 1999, the Secretary of State shall
not issue a certificate of authority to an applicant or a registration of name to a
foreign firm to an organization which includes among the objectives for which
it is established geology or any modification or derivation of geology, unless the
board has issued the applicant a certificate of authorization or a letter indicat-
ing the eligibility of the applicant to receive a certificate of authorization. The
organization shall supply the certificate or letter with its application for
incorporation or licensure.

(6) Commencing one year after January 1, 1999, the Secretary of State shall
not register any trade name or service mark which includes the words profes-
sional geologist, or any modification or derivative of such word, in its firm
name or logotype except to those organizations holding a certificate of authori-
zation issued by the board.

(7) The certificate of authorization shall be renewed periodically as required
by the board.

(8) A geologist who renders occasional, part-time, or consulting services to or
for an organization may not for purposes of this section be designated as being
responsible for the professional activities of the organization.

Source: Laws 1998, LB 1161, § 76; Laws 2013, LB91, § 3.

81-3529 Certificate of licensure; seal; use; prohibited acts; enrollment card.

(1) The board shall issue to any applicant who, on the basis of education,
experience, and examination, if required pursuant to section 81-3539, has met
the requirements of the Geologists Regulation Act a certificate of licensure
giving the licensed geologist proper authority to carry out the prerogatives of
the act. The certificate of licensure shall carry the designation Licensed Profes-
sional Geologist. The certificate of licensure shall give the full name of the
licensee and the license number and shall be signed by the chairperson of the
board and the secretary of the board.

(2) The certificate shall be prima facie evidence that the person is entitled to
all rights, privileges, and responsibilities of a professional geologist while the
certificate of licensure remains unrevoked and unexpired.

(3)(a) Each licensee authorized to practice geology must obtain a seal. The
design of the seal shall be determined by the board. The following information
shall be on the seal: State of Nebraska; licensee’s name; licensee’s license
number; and the words Licensed Professional Geologist.

(b) Whenever the seal is applied, the licensee’s signature shall be across the
seal. The board may adopt and promulgate rules and regulations for application
of the seal.

(c) The seal and the date of its placement shall be on all technical submis-
sions and calculations whenever presented to a client or any public or govern-
mental agency. It shall be unlawful for a licensee to affix his or her seal or to
permit his or her seal to be affixed to any document after the expiration of the
certificate or for the purpose of aiding or abetting any other person to evade or
attempt to evade the act.

(d) The seal and date shall be placed on all originals, copies, tracings, or
other reproducible documents in such a manner that the seal, signature, and
date will be reproduced. The application of the licensee’s seal shall constitute
certification that the work was done by the licensee or under the licensee’s
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control. In the case of multiple sealings, the first or title page shall be sealed
and dated by all involved. In addition, each sheet shall be sealed and dated by
the licensee responsible for each sheet. In the case of an organization, each
sheet shall be sealed and dated by the licensee involved. The geologist in
responsible charge shall seal and date the title or first sheet.

(e) In the case of a temporary permit issued to a licensee of another state, the
licensee shall use his or her state of licensure seal and shall affix his or her
signature and temporary permit to all his or her work.

(4) The board shall issue to any applicant who, in the opinion of the board,
has met the requirements of the act, an enrollment card as geologist-intern
which indicates that his or her name has been recorded as such in the board
office. The geologist-intern enrollment card does not authorize the holder to
practice as a professional geologist.

Source: Laws 1998, LB 1161, § 77; Laws 2004, LB 890, § 5; Laws 2013,
LB91, § 4.

81-3530 Seal and signature; affixation; restrictions.

(1) A professional geologist shall only affix his or her seal and signature when
he or she was in responsible charge of the work.

(2) A professional geologist shall affix his or her seal and signature on
geologic reports, documents, maps, plans, logs, and sections, or other public
records offered to the public and prepared or issued by or under the direct
supervision of the professional geologist.

Source: Laws 1998, LB 1161, § 89; Laws 2013, LB91, § 5.

81-3531 Certificate of licensure; certificate of authorization; renewal; form;
contents; notice; fee; continuing education; authorized.

(1) Certificates of licensure and certificates of authorization shall expire on a
date established by the board and shall become invalid after that date unless
renewed. The secretary of the board shall notify every person licensed under
the Geologists Regulation Act and every organization holding a certificate of
authorization under the act of the date of the expiration of the certificate of
licensure or certificate of authorization and the amount of the fee required for
renewal. The notice shall be mailed to the licensee or organization at the last-
known address on file with the board at least one month in advance of the date
of the expiration. Renewal may be effected at any time prior to or during the
period established by the board upon application pursuant to this section and
payment of a renewal fee. The fee shall not exceed two hundred dollars per
year. Renewal of an expired certificate may be effected under rules and
regulations of the board regarding requirements for reexamination and for
penalty fees. The board may adopt a program of continuing education as a
requirement for renewal for individual licensees.

(2) An applicant for renewal of a certificate of licensure shall apply on a form
prescribed and furnished by the board. The application shall contain statements
made under oath showing the applicant’s fitness to maintain licensure, includ-
ing felony convictions in any jurisdiction, convictions involving moral turpitude
in any jurisdiction, and suspension or revocation of a professional license in
any other jurisdiction. The board shall review the application for renewal. If the
board takes no action, the license shall be renewed. The board may deny
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renewal if it determines the applicant does not meet the requirements for
licensure or renewal.

Source: Laws 1998, LB 1161, § 78; Laws 2013, LB91, § 6.

81-3532 Certificates; replacement; fee.

A new certificate of licensure or certificate of authorization to replace any
certificate lost, destroyed, or mutilated may be issued by the board. A fee not to
exceed one hundred dollars shall be charged for each issuance.

Source: Laws 1998, LB 1161, § 79.

81-3533 Enforcement of act.

The board shall enforce the Geologists Regulation Act and the rules and
regulations, including enforcement against any unlicensed person. If any per-
son refuses to obey any decision or order of the board, the board or, upon the
request of the board, the Attorney General or the appropriate county attorney
shall file an action for the enforcement of the decision or order, including
injunctive relief, in the district court. After hearing, the court shall order
enforcement of the decision or order, or any part thereof, if legally and properly
made by the board and, if appropriate, injunctive relief.

Source: Laws 1998, LB 1161, § 80.

81-3534 Practice of geology; restrictions.

Except as provided in sections 81-3539 to 81-3541, an individual shall not
directly or indirectly engage in the practice of geology in the state or use the
title Professional Geologist or display or use any words, letters, figures, titles,
sign, card, advertisement, or other symbol or device indicating or tending to
indicate that he or she is a geologist or is practicing geology unless he or she is
licensed under the Geologists Regulation Act. A licensed geologist shall not aid
or abet any person not licensed under the act in the practice of geology.

Source: Laws 1998, LB 1161, § 81.

81-3535 Prohibited acts; penalties.

Any person who performs any of the following actions is guilty of a Class II
misdemeanor for the first offense and a Class I misdemeanor for the second or
any subsequent offense:

(1) Practices or offers to practice geology in this state without being licensed
in accordance with the Geologists Regulation Act and is not exempted by
sections 81-3539 to 81-3541;

(2) Knowingly and willfully employs or retains a person to practice geology in
this state who is not licensed in accordance with the act and who is not
exempted by sections 81-3539 to 81-3541;

(3) Uses the word Geologist, or any modification or derivative of such word,
in its name or form of business activity except as authorized in the act;

(4) Presents or attempts to use the certificate of licensure or the seal of
another person;

(5) Gives any false or forged evidence of any kind to the board or to any
member of the board in obtaining or attempting to obtain a certificate of
authorization;
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(6) Falsely impersonates any other licensee of like or different name;

(7) Attempts to use an expired, suspended, revoked, or nonexistent certificate
of licensure or practices or offers to practice when not qualified;

(8) Falsely claims that he or she is licensed or authorized under the act; or
(9) Violates any of the provisions of the act.
Source: Laws 1998, LB 1161, § 82.

81-3536 Violation of act; charges; board; duties; hearing.

Charges against any person involving any matter coming within the jurisdic-
tion of the board shall be in writing and shall be filed with the board. The
charges, at the discretion of the board, shall be heard within a reasonable time
in accordance with the rules and regulations which may include use of a
hearing officer. The accused shall have the right to appear personally with or
without counsel, to cross-examine adverse witnesses, and to produce evidence
and witnesses in his or her defense. The board shall set the time and place for
the hearing and shall cause a copy of the charges, together with a notice of the
time and place fixed for the hearing, to be sent by registered mail to the
accused, at his or her last-known business or residence address known to the
board, at least thirty days before the hearing. If, after the hearing, the board
finds the accused has violated the Geologists Regulation Act or any rules or
regulations, it may issue any order described in section 81-3537. If the board
finds no violation, it shall enter an order dismissing the charges. If the order
revokes, suspends, or cancels a license, the board shall notify, in writing, the
Secretary of State and the clerk of the city or village in the state where the
person has a place of business, if any. The board may reissue a license to any
person whose license has been revoked. Application for the reissuance of a
license shall be made in such a manner as the board directs and shall be
accompanied by a fee established by the board.

Source: Laws 1998, LB 1161, § 83.

81-3537 Violation of act; disciplinary action; penalties.

(1) The board may after hearing, by majority vote, take any or all of the
following actions, upon proof satisfactory to the board that any person or
organization has violated the Geologists Regulation Act or any rules or regula-
tions adopted and promulgated pursuant to the act:

(a) Issuance of censure or reprimand;
(b) Suspension of judgment;
(c) Placement of the offender on probation with the board;

(d) Placement of a limitation or limitations on the holder of a license and
upon the right of the holder of a license to practice the profession to such
extent, scope, or type of practice for such time and under such conditions as
are found necessary and proper;

(e) Imposition of a civil penalty not to exceed ten thousand dollars. The
amount of the penalty shall be based on the severity of the violation;

(f) Entrance of an order of revocation, suspension, or cancellation of the
certificate of licensure;

(g) Issuance of a cease and desist order;
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(h) Imposition of costs as in an ordinary civil action in the district court,
which may include attorney’s fees and hearing officer fees incurred by the
board and the expenses of any investigation undertaken by the board; or

(i) Dismissal of the action.

In hearings under this section, the board may take into account suitable
evidence of reform.

(2) Civil penalties collected under subdivision (1)(e) of this section shall be
remitted to the State Treasurer for distribution in accordance with Article VII,
section 5, of the Constitution of Nebraska. All costs collected under subdivision
(1)(h) of this section shall be remitted to the State Treasurer for credit to the
Geologists Regulation Fund.

Source: Laws 1998, LB 1161, § 84; Laws 2013, LB91, § 7.

81-3538 Repealed. Laws 2005, LB 544, § 1.

81-3539 Licensure; enrollment; applicant; qualifications; waiver.

(1) Applications for licensure as a professional geologist, for temporary or
reciprocal licensure, or for enrollment as a geologist-intern shall be on forms
prescribed and furnished by the board and shall be accompanied by the fee
established by the board.

(2) The following shall be considered as minimum evidence satisfactory to the
board that the applicant is qualified for licensure as a professional geologist or
enrollment as a geologist-intern:

(a) The applicant is of good character and reputation and submits four
references with his or her application for licensure as a professional geologist.
Two of the references shall be professional geologists having personal knowl-
edge of his or her geological experience or, in the case of the application for
enrollment as a geologist-intern, acting only as character references;

(b) The applicant has successfully completed a minimum of thirty semest