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CHAPTER 48
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ARTICLE 6
EMPLOYMENT SECURITY

Act, how cited.

Terms, defined.

Employer, defined.

Indian tribes; applicability of Employment Security Law.

Employment, defined.

Commissioner; additional salary.

Commissioner; duties; powers; annual report; schedule of fees.

Commissioner; office space; acquire; approval of Department of Adminis-
trative Services.

Rules and regulations; adoption; procedure.

Commissioner; distribution; duty.

Personnel; powers of commissioner; bond or insurance; retirement system.

Repealed. Laws 2009, LB 631, § 15.

Commissioner; general duties.

Employers; records and reports required; privileged communications; viola-
tion; penalty.

Employer information; disclosure authorized; costs; prohibited redisclosure;
penalty.

Oaths; depositions; subpoenas.

Subpoenas; contumacy or disobedience; punishable as contempt; penalty.

Repealed. Laws 1987, LB 277, § 1.

Commissioner of Labor; cooperation with Secretary of Labor of the United
States; duties.

Unemployment Compensation Fund; establishment; composition; invest-
ment.

Unemployment Compensation Fund; treasurer; accounts; transfer of inter-
est; depositories; bond or insurance.

Unemployment Trust Fund; withdrawals.

Unemployment Trust Fund; discontinuance; investment.

Employment Security Administration Fund; Employment Security Special
Contingent Fund; created; use; investment; federal funds; treatment.

Funds lost and improper expenditures; replacement; reimbursement.

State Unemployment Insurance Trust Fund; created; use; investment; com-
missioner; powers and duties; cessation of state unemployment insurance
tax; effect.

Nebraska Training and Support Trust Fund; created; investment; use;
Administrative Costs Reserve Account; created; use.

Nebraska Worker Training Board; created; members; chairperson; annual
program plan; report.

Benefits; how paid.

Benefits; weekly benefit amount; calculation.

Benefits; weekly payment; how computed.

Benefits; maximum annual amount; determination.

Benefits; eligibility conditions; availability for work; requirements.

Benefits; conditions disqualifying applicant; exceptions.

Good cause for voluntarily leaving employment, defined.

Extended benefits; terms, defined; weekly extended benefit amount; pay-
ment of emergency unemployment compensation.
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Extended benefits; eligibility; seek or accept suitable work; suitable work,
defined.

Extended benefits; payments not required; when.

Additional unemployment benefits; conditions; amount; when benefits pay-
able.

Claims; rules and regulations for filing.

Claims; advisement to claimant; amounts deducted; how treated.

Claims; determinations by deputy.

Claims; redetermination; time; notice; appeal.

Claims; determination; notice; persons entitled.

Appeal tribunals; qualifications; powers; duties.

Administrative appeal; notice; time allowed; hearing; parties.

Administrative appeals; procedure; rules of evidence; record.

Administrative appeals; decisions; conclusiveness.

Administrative appeals; decisions; effect in subsequent proceedings; certifi-
cation of questions.

Appeal to district court; procedure.

Repealed. Laws 1988, LB 352, § 190.

Appeal; procedure.

Appeals generally; bond and filing fees not required; costs.

Appeals; commissioner a party; representation on judicial review.

Witnesses; fees.

Benefits; payment; appeal not a supersedeas; reversal; effect.

Benefits; waiver, release, and deductions void; discrimination in hire or
tenure unlawful; penalty.

Benefits; action to recover; fees; representation.

Benefits; assignments void; exemption from legal process; exception; child
support obligations; Supplemental Nutrition Assistance Program benefits
overissuance; disclosure required; collection.

Combined tax; employer; payment; rules and regulations governing; related
corporations or limited liability companies; professional employer organi-
zation.

Employer; submit quarterly wage reports; when.

Wages, defined.

Combined tax rate; how computed.

Repealed. Laws 2007, LB 265, § 39.

Combined tax rate; determination of employment; notice; review; redeter-
mination; proceedings; appeal.

Employer’s account; benefit payments; notice; effect.

Employer’s experience account; reimbursement account; contributions by
employer; liability; termination; reinstatement.

Repealed. Laws 1949, c. 163, § 19.

Employer’s experience account; acquisition by transferee-employer; trans-
fer; contribution rate.

Employer’s experience account; transferable; when; violation; penalty.

Combined taxes; payments in lieu of contributions; collections; setoffs;
interest; actions; offset against federal income tax refund; procedure.

State; jurisdiction over employer; when.

Combined taxes; courts; jurisdiction; actions.

Combined taxes; report or return; requirements; assessment; notice; pro-
test; penalty.

Combined tax or interest; default; lien; contracts for public works; require-
ments.

Combined tax; transfer of business; notice; succeeding employer’s liability;
action.

Combined tax and interest; legal distribution of employer’s assets; priorities.

Combined tax or interest; adjustments; refunds.

Benefits; nonprofit organizations; combined tax; payments in lieu of contri-
butions; election; notice; appeal; lien; liability.

Employer; election to become subject to Employment Security Law; written
election to become or cease to be an employer; termination of coverage.
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EMPLOYMENT SECURITY § 48-602

Section

48-662. State employment service; establishment; functions; funds available; agree-
ments authorized.

48-663. Benefits; prohibited acts by employee; penalty; limitation of time for prose-
cution.

48-663.01. Benefits; false statements by employee; forfeit; appeal; failure to repay
overpayment of benefits; levy authorized; procedure; failure or refusal to
honor levy; liability.

48-664. Benefits; false statements by employer; penalty; failure or refusal to make
combined tax payment.

48-665. Benefits; erroneous payments; recovery; offset against federal income tax
refund; procedure.

48-665.01. Benefits; unlawful payments from foreign state or government; recovery.

48-666. Violations; general penalty.

48-667. Commissioner of Labor; civil and criminal actions; representation.

48-668. Unemployment compensation; services performed in another state; arrange-
ments with other states.

48-668.01. Unemployment compensation; services performed in another state; arrange-
ments with other states; alter.

48-668.02. Unemployment compensation; services performed in another state; reim-
bursements to and from other states.

48-668.03. Unemployment compensation; services performed in foreign country; facili-
ties and services; utilize.

48-669. Claimant; benefit amounts; how computed.

48-670. Federal law; adjudged unconstitutional, invalid, or stayed; effect.

48-671. City or village; levy a tax; when; limitation.

48-601 Act, how cited.

Sections 48-601 to 48-671 shall be known and may be cited as the Employ-
ment Security Law.

Source: Laws 1937, c. 108, § 1, p. 370; Laws 1941, c. 94, § 14, p. 401;
C.S.Supp.,1941, § 48-701; R.S.1943, § 48-601; Laws 1949, c.
163, § 1, p. 417; Laws 1953, c. 167, § 1, p. 520; Laws 1981, LB
470, § 1; Laws 1985, LB 339, § 1; Laws 1985, LB 343, § 1; Laws
1994, LB 1337, § 1; Laws 1996, LB 1072, § 1; Laws 2001, LB
192, § 1; Laws 2005, LB 484, § 2; Laws 2005, LB 739, § 1; Laws
2007, LB265, § 3; Laws 2010, LB1020, § 1.
Operative date July 1, 2011.

Appeals to the Supreme Court under the provisions of the
Employment Security Law are reviewed de novo on the record.
Smith v. Sorensen, 222 Neb. 599, 386 N.W.2d 5 (1986).

The Employment Security Law provides one avenue of judi-
cial appeal when the dispute concerns benefit liability and
another when the dispute concerns contribution liability. North-
ern Messenger v. Sorensen, 218 Neb. 846, 359 N.W.2d 787
(1984).

48-602 Terms, defined.

The state, by its Legislature, has extensively entered the field|
of labor. Midwest Employers Council, Inc. v. City of Omaha,
177 Neb. 877, 131 N.W.2d 609 (1964).

A compensable claim for benefits under the unemployment
compensation act must have some relation to, or connection|
with, the employment which employee has lost. Woodmen of the
World Life Ins. Soc. v. Olsen, 141 Neb. 776, 4 N.W.2d 923
(1942).

For purposes of the Employment Security Law, unless the context otherwise
requires:

(1) Base period means the first four of the last five completed calendar
quarters immediately preceding the first day of an individual’s benefit year,
except that for benefit years beginning on or after July 1, 2011, if the individual
is not monetarily eligible for unemployment benefits as determined pursuant to
subdivision (5) of section 48-627 based upon wages paid during the first four of
the five most recently completed calendar quarters, the department shall make
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§ 48-602 LABOR

a redetermination of monetary eligibility based upon an alternative base period
which consists of the last four completed calendar quarters immediately pre-
ceding the first day of the claimant’s benefit year;

(2) Benefits means the money payments payable to an individual with respect
to his or her unemployment;

(3) Benefit year, with respect to any individual, means the one-year period
beginning with the first day of the first week with respect to which the
individual first files a valid claim for benefits, and thereafter the one-year
period beginning with the first day of the first week with respect to which the
individual next files a valid claim for benefits after the termination of his or her
last preceding benefit year. Any claim for benefits made in accordance with
section 48-629 shall be deemed to be a valid claim for the purpose of this
subdivision if the individual has been paid the wages for insured work required
under section 48-627. For the purposes of this subdivision a week with respect
to which an individual files a valid claim shall be deemed to be in, within, or
during that benefit year which includes the greater part of such week;

(4) Calendar quarter means the period of three consecutive calendar months
ending on March 31, June 30, September 30, or December 31, or the equivalent
thereof as the Commissioner of Labor may by rule and regulation prescribe;

(5) Client means any individual, partnership, limited liability company, cor-
poration, or other legally recognized entity that contracts with a professional
employer organization to obtain professional employer services relating to
worksite employees through a professional employer agreement;

(6) Combined tax means the employer liability consisting of contributions and
the state unemployment insurance tax;

(7) Combined tax rate means the rate which is applied to wages to determine
the combined taxes due;

(8) Commissioner means the Commissioner of Labor;

(9) Contribution rate means the percentage of the combined tax rate used to
determine the contribution portion of the combined tax;

(10) Contributions means that portion of the combined tax based upon the
contribution rate portion of the combined tax rate which is deposited in the
state Unemployment Compensation Fund as required by sections 48-648 and
48-649;

(11) Department means the Department of Labor;

(12) Employment office means a free public employment office or branch
thereof, operated by this state or maintained as a part of a state-controlled
system of public employment offices, including public employment offices
operated by an agency of a foreign government;

(13) Fund means the Unemployment Compensation Fund established by
section 48-617 to which all contributions and payments in lieu of contributions
required and from which all benefits provided shall be paid;

(14) Hospital means an institution which has been licensed, certified, or
approved by the Department of Health and Human Services as a hospital;

(15) Institution of higher education means an institution which: (a) Admits as
regular students only individuals having a certificate of graduation from a high
school or the recognized equivalent of such a certificate; (b) is legally author-
ized in this state to provide a program of education beyond high school; (c)
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EMPLOYMENT SECURITY § 48-602

provides an educational program for which it awards a bachelor’s degree or
higher or provides a program which is acceptable for full credit toward such a
degree, a program of postgraduate or postdoctoral studies, or a program of]
training to prepare students for gainful employment in a recognized occupa-
tion; and (d) is a public or other nonprofit institution; notwithstanding any of]
the foregoing provisions of this subdivision, all colleges and universities in this
state are institutions of higher education for purposes of this section;

(16) Insured work means employment for employers;

(17) Leave of absence means any absence from work: (a) Mutually and
voluntarily agreed to by the employer and the employee; (b) mutually and
voluntarily agreed to between the employer and the employee’s bargaining
agent; or (c) to which the employee is entitled to as a matter of state or federal
law;

(18) Paid vacation leave means a period of time while employed or following
separation from employment in which the individual renders no services to the
employer but is entitled to receive vacation pay equal to or exceeding his or her
base weekly wage;

(19) Payments in lieu of contributions means the money payments to the
Unemployment Compensation Fund required by sections 48-649, 48-652,
48-660.01, and 48-661;

(20) Professional employer agreement means a written professional employer
services contract whereby:

(a) A professional employer organization agrees to provide payroll services,
employee benefit administration, or personnel services for a majority of the
employees providing services to the client at a client worksite;

(b) The agreement is intended to be ongoing rather than temporary in nature;
and

(c) Employer responsibilities for worksite employees, including those of
hiring, firing, and disciplining, are shared between the professional employer
organization and the client by contract. The term professional employer agree-
ment shall not include a contract between a parent corporation, company, or
other entity and a wholly owned subsidiary;

(21) Professional employer organization means any individual, partnership,
limited liability company, corporation, or other legally recognized entity that
enters into a professional employer agreement with a client or clients for a
majority of a client’s workforce at a client worksite. The term professional
employer organization does not include an insurer as defined in section 44-103
or a temporary help firm;

(22) State includes, in addition to the states of the United States of America,
any dependency of the United States, the Commonwealth of Puerto Rico, the
Virgin Islands, and the District of Columbia;

(23) State unemployment insurance tax means that portion of the combined
tax which is based upon the state unemployment insurance tax rate portion of]
the combined tax rate and which is deposited in the State Unemployment
Insurance Trust Fund as required by sections 48-648 and 48-649;

(24) State unemployment insurance tax rate means the percentage of the
combined tax rate used to determine the state unemployment insurance tax
portion of the combined tax;
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§ 48-602 LABOR

(25) Temporary employee means an employee of a temporary help firm
assigned to work for the clients of such temporary help firm;

(26) Temporary help firm means a firm that hires its own employees and
assigns them to clients to support or supplement the client’s work force in work
situations such as employee absences, temporary skill shortages, seasonal
workloads, and special assignments and projects;

(27) Unemployed means an individual during any week in which the individ-
ual performs no service and with respect to which no wages are payable to the
individual or any week of less than full-time work if the wages payable with
respect to such week are less than the individual’s weekly benefit amount, but
does not include any individual on a leave of absence or on paid vacation leave.
When an agreement between the employer and a bargaining unit representative
does not allocate vacation pay allowance or pay in lieu of vacation to a
specified period of time during a period of temporary layoff or plant shutdown,
the payment by the employer or his or her designated representative will be
deemed to be wages as defined in this section in the week or weeks the vacation
is actually taken;

(28) Unemployment Trust Fund means the trust fund in the Treasury of the
United States of America established under section 904 of the federal Social
Security Act, 42 U.S.C. 1104, as such section existed on March 2, 2001, which
receives credit from the state Unemployment Compensation Fund;

(29) Wages, except with respect to services performed in employment as
provided in subdivisions (4)(c) and (d) of section 48-604, means all remunera-
tion for personal services, including commissions and bonuses, remuneration
for personal services paid under a contract of hire, and the cash value of all
remunerations in any medium other than cash. The reasonable cash value of
remuneration in any medium other than cash shall be estimated and deter-
mined in accordance with rules and regulations prescribed by the commission-
er. After December 31, 1985, wages includes tips which are received while
performing services which constitute employment and which are included in a
written statement furnished to the employer pursuant to section 6053(a) of the
Internal Revenue Code as defined in section 49-801.01.

With respect to services performed in employment in agricultural labor as is
provided in subdivision (4)(c) of section 48-604, wages means cash remunera-
tion and the cash value of commodities not intended for personal consumption
by the worker and his or her immediate family for such services. With respect
to services performed in employment in domestic service as is provided in
subdivision (4)(d) of section 48-604, wages means cash remuneration for such
services.

The term wages does not include:

(a) The amount of any payment, including any amount paid by an employer
for insurance or annuities or into a fund to provide for such payment, made to,
or on behalf of, an individual in employment or any of his or her dependents
under a plan or system established by an employer which makes provision for
such individuals generally or for a class or classes of such individuals, including
any amount paid by an employer for insurance or annuities or into a fund to
provide for any such payment, on account of (i) sickness or accident disability,
except, in the case of payments made to an employee or any of his or her
dependents, this subdivision (i) shall exclude from wages only payments which
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EMPLOYMENT SECURITY § 48-602

are received under a workers’ compensation law, (ii) medical and hospitaliza-
tion expenses in connection with sickness or accident disability, or (iii) death;

(b) The payment by an employer, without deduction from the remuneration of
the employee, of the tax imposed upon an employee under section 3101 of the
Internal Revenue Code as defined in section 49-801.01;

(c) Any payment on account of sickness or accident disability, or medical or
hospitalization expenses in connection with sickness or accident disability,
made by an employer to, or on behalf of, an individual after the expiration of
six calendar months following the last calendar month in which such individual
worked for such employer;

(d) Any payment made to, or on behalf of, an individual or his or her
beneficiary (i) from or to a trust described in section 401(a) of the Internal
Revenue Code as defined in section 49-801.01 which is exempt from tax under
section 501(a) of the Internal Revenue Code as defined in section 49-801.01 at
the time of such payment unless such payment is made to an employee of the
trust as remuneration for services rendered as such employee and not as a
beneficiary of the trust or (ii) under or to an annuity plan which, at the time of
such payment, meets the requirements of section 401 of the Internal Revenue
Code as defined in section 49-801.01;

(¢e) Any payment made to, or on behalf of, an employee or his or her
beneficiary (i) under a simplified employee pension as defined by the commis-
sioner, (ii) under or to an annuity contract as defined by the commissioner,
other than a payment for the purchase of such contract which is made by
reason of a salary reduction agreement, whether evidenced by a written
instrument or otherwise, (iii) under or to an exempt governmental deferred
compensation plan as defined by the commissioner, (iv) to supplement pension
benefits under a plan or trust, as defined by the commissioner, to take into
account some portion or all of the increase in the cost of living since retire-
ment, but only if such supplemental payments are under a plan which is treated
as a welfare plan, or (v) under a cafeteria benefits plan;

(f) Remuneration paid in any medium other than cash to an individual for
service not in the course of the employer’s trade or business;

(g) Benefits paid under a supplemental unemployment benefit plan which
satisfies the eight points set forth in Internal Revenue Service Revenue Ruling
56-249 as the ruling existed on March 2, 2001, and is in compliance with the
standards set forth in Internal Revenue Service Revenue Rulings 58-128 and
60-330 as the rulings existed on March 2, 2001; and

(h) Remuneration for service performed in the employ of any state in the
exercise of his or her duties as a member of the Army National Guard or Air
National Guard or in the employ of the United States of America as a member
of any military reserve unit;

(30) Week means such period of seven consecutive days as the commissioner
may by rule and regulation prescribe;

(31) Week of unemployment with respect to any individual means any week
during which he or she performs less than full-time work and the wages
payable to him or her with respect to such week are less than his or her weekly
benefit amount;
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§ 48-602 LABOR

(32) Wholly owned subsidiary means a corporation, company, or other entity
which has eighty percent or more of its outstanding voting stock or member-
ship owned or controlled, directly or indirectly, by the parent entity; and

(33)(a) Until January 1, 2012, worksite employee means a person receiving
wages or benefits from a professional employer organization pursuant to the
terms of a professional employer agreement for work performed at a client’s
worksite.

(b) On and after January 1, 2012, worksite employee has the same meaning
as the term covered employee in section 48-2702.

Source: Laws 1937, c. 108, § 2, p. 370; Laws 1939, c. 56, § 1, p. 229;
Laws 1940, Spec. Sess., c. 2, § 1, p. 54; Laws 1941, c. 94, § 1, p.
373; C.S.Supp.,1941, § 48-702; Laws 1943, c. 111, 8§88 1, 2, p.
390; R.S.1943, § 48-602; Laws 1947, c. 175, § 1, p. 563; Laws
1949, c. 163, § 2, p. 417; Laws 1951, c. 156, § 1, p. 626; Laws
1953, c. 167, § 2, p. 520; Laws 1961, c. 235, § 3, p. 695; Laws
1961, c. 238,8 1, p. 701; Laws 1971, LB 651, § 1; Laws 1972, LB
1392, § 1; Laws 1977, LB 509, § 1; Laws 1979, LB 581, § 1;
Laws 1980, LB 800, § 1; Laws 1983, LB 248, § 1; Laws 1985, LB
339, § 2; Laws 1986, LB 950, § 1; Laws 1988, LB 1033, § 1;
Laws 1992, LB 879, § 1; Laws 1993, LB 121, § 289; Laws 1994,
LB 286, § 1; Laws 1994, LB 1337, § 2; Laws 1995, LB 77, § 1;
Laws 1995, LB 574, § 51; Laws 1996, LB 1044, § 274; Laws
1999, LB 168, § 1; Laws 1999, LB 608, § 1; Laws 2001, LB 192,
§ 3; Laws 2002, LB 921, § 1; Laws 2005, LB 484, § 3; Laws
2005, LB 739, § 2; Laws 2007, LB265, § 4; Laws 2007, LB296,
§ 216; Laws 2010, LB579, § 20; Laws 2010, LB1020, § 2.

Note: Changes made by LB1020 became operative July 1, 2011.

Based upon the plain and ordinary meaning of the first
definition contained in subsection (27) of this section, two
elements must be satisfied to demonstrate unemployment: First,
the individual must not perform any services for the relevant
time period; and second, no wages may be payable with respect
to that time period. Wadkins v. Lecuona, 274 Neb. 352, 740
N.W.2d 34 (2007).

In determining whether wages are payable with respect to a
time period, within the meaning of subsection (27) of this
section, the test is not in what week the remuneration is re-
ceived but in what week it is earned or to which it may
reasonably be considered to apply. Generally speaking, wages
are tied to the week of work and not to the week in which they
are paid. Wadkins v. Lecuona, 274 Neb. 352, 740 N.W.2d 34
(2007).

Vacation pay, within the meaning of subsection (18) of this
section, is generally regarded, not as a gratuity or gift, but as
additional wages for services performed. It is not in the nature
of compensation for the calendar days it covers — it is more like
a contracted-for bonus for a whole year’s work. A “vacation” is
also understood to be a respite from active duty, during which
activity or work is suspended, purposed for rest, relaxation, and
personal pursuits. Wadkins v. Lecuona, 274 Neb. 352, 740
N.W.2d 34 (2007).

Under former law, wages may include noncash benefits under
certain circumstances. In-kind benefits received in return for

48-603 Employer, defined.

services provided may constitute wages for purposes of deter-
mining eligibility for unemployment compensation benefits. Lec-
uona v. McCord, 270 Neb. 213, 699 N.W.2d 403 (2005).

As a requisite matter, for an entity to be denominated an
employee leasing company under subsection (11) of this section,
it must be in the business of leasing employees to another entity.
American Employers Group Inc. v. Department of Labor, 260
Neb. 405, 617 N.W.2d 808 (2000).

Under the former law, pursuant to subsection (24) of this!
section, employees who agree to take their earned vacation at a
specific period of time for the employer’s convenience under the
expectation that their employment will continue after that peri-
od are not unemployed for the purpose of receiving unemploy-
ment insurance benefits. Vlasic Foods International v. Lecuona,
260 Neb. 397, 618 N.W.2d 403 (2000).

One performing services under a contract but not receiving
wages, as defined by subsection (16) of this section, performs
services under a contract of hire unless one is an independent
contractor, as defined by the common law. Omaha World-
Herald v. Dernier, 253 Neb. 215, 570 N.W.2d 508 (1997).

A professional symphony musician employed under a seasonall
contract rather than an annual contract was entitled to unems-
ployment benefits for the time he was unemployed during the
symphony’s “off season”. Hanlon v. Boden, 209 Neb. 169, 306
N.W.2d 858 (1981).

As used in the Employment Security Law, unless the context clearly requires

otherwise, employer shall mean:

(1) Any individual or type of organization, including any partnership, limited
liability company, association, trust, estate, joint-stock company, insurance
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EMPLOYMENT SECURITY § 48-603

company or corporation, whether domestic or foreign, or the receiver, trustee
in bankruptcy, trustee or successor thereof, or the legal representative of a
deceased person, which is or was an employer as defined by the Employment
Security Law immediately prior to May 27, 1971, and after December 31, 1971,
any such individual or employing concern which for some portion of a day but
not necessarily simultaneously in each of twenty different calendar weeks,
whether or not such weeks are or were consecutive, within either the current or
preceding calendar year, and for the purpose of this definition, if any week
includes both December 31 and January 1, the days up to January 1 shall be
deemed one calendar week and the days beginning January 1 another such
week, has or had in employment one or more individuals, irrespective of
whether the same individuals are or were employed in each such day; all
individuals performing services for any employer of any person in this state,
who maintains two or more separate establishments within this state, shall be
deemed to be employed by a single employer; any artifice or device, including
any contract or subcontract, by an employer for the performance of work,
which is a part of such employer’s usual trade, occupation, profession, or
business, entered into for the purpose or with the intent of evading the
application of this section to such employer, is hereby prohibited and declared
to be unlawful;

(2) Any employer of any person in this state who after December 31, 1971, in
any calendar quarter in either the current or preceding calendar year has paid
wages for employment in the total sum of fifteen hundred dollars or more;

(3) Any individual or employer of any person in this state which acquired the
organization, trade, or business, or substantially all the assets thereof, of
another employer which, at the time of such acquisition, was an employer
subject to the Employment Security Law;

(4) Any employer of any person in this state, which acquired the organization,
trade, or business, or substantially all the assets thereof, of another employer of
any person in this state, not an employer subject to such law, and which, if
subsequent to such acquisition it were treated as a single unit with such other
employer, would be an employer under subdivision (1) or (2) of this section;

(5) Any employer of any person in this state which, having become an
employer under any provision of the Employment Security Law and which has
not, under section 48-661, ceased to be an employer subject to such law;

(6) For the effective period of its election pursuant to section 48-661, any
other employer of any person in this state who has elected to become fully
subject to the Employment Security Law;

(7) Any employer of any person in this state not an employer by reason of any
other subdivision of this section (a) for which services in employment are or
were performed with respect to which such employer is liable for any federal
tax against which credit may be taken for contributions required to be paid into
a state unemployment compensation fund; or (b) which, as a condition for
approval of the Employment Security Law for full tax credit against the tax
imposed by the Federal Unemployment Tax Act, is required, pursuant to such
act, to be an employer under the Employment Security Law;

(8) The state or any of its instrumentalities which is or was an employer
under the Employment Security Law immediately prior to September 2, 1977,
and after December 31, 1977, the state or any political subdivision thereof and
any instrumentality of any one or more of the foregoing;
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(9) Any organization for which service in employment as defined in section
48-604, subdivision (4)(b) is performed after December 31, 1971;

(10) Any individual or employing unit for which service in employment as
defined in section 48-604, subdivision (4)(c), is performed after December 31,
1977;

(11) Any individual or employing unit for which service in employment as
defined in section 48-604, subdivision (4)(d), is performed after December 31,
1977; and

(12)(a) In determining whether or not an employing unit for which service
other than domestic service is also performed is an employer under subdivision
(1) or (10) of this section, the wages earned or the employment of an employee
performing domestic service after December 31, 1977, shall not be taken into
account; and

(b) In determining whether or not an employing unit for which agricultural
labor is also performed is an employer under subdivision (11) of this section,
the wages earned or the employment of an employee performing services in
agricultural labor after December 31, 1977, shall not be taken into account. If
an employing unit is determined an employer of agricultural labor, such
employing unit shall be determined an employer for the purposes of subdivision
(1) of this section.

Source: Laws 1937, c. 108, § 2, p. 371; Laws 1939, c. 56, § 1, p. 229;
Laws 1940, Spec. Sess., c. 2, § 1, p. 54; Laws 1941, c. 94, § 1, p.
374; C.S.Supp.,1941, § 48-702; R.S.1943, § 48-603; Laws 1945,
c. 114, 8§ 1, p. 369; Laws 1955, ¢. 190, § 1, p. 538; Laws 1971, LB
651, § 2; Laws 1977, LB 509, § 2; Laws 1985, LB 339, § 3; Laws
1993, LB 121, § 290.

48-603.01 Indian tribes; applicability of Employment Security Law.

(1) For purposes of the Employment Security Law, unless the context
otherwise requires, the term employer shall include any Indian tribe for which
services in employment as provided in subdivision (4)(a) of section 48-604 are
performed.

(2) The term employment shall include service performed in the employ of an
Indian tribe, as defined in 26 U.S.C. 3306(u), as such section existed on March
2, 2001, if such service is excluded from employment as defined in the Federal
Unemployment Tax Act solely by reason of 26 U.S.C. 3306(c)(7), as such section
existed on March 2, 2001, and is not otherwise excluded from employment
under the Employment Security Law. For purposes of this section, the exclu-
sions from employment in subdivisions (6)(f) and (6)(g) of section 48-604 shall
be applicable to services performed in the employment of an Indian tribe.

(3) Benefits based on service in employment defined in this section shall be
payable in the same amount, on the same terms, and subject to the same
conditions as benefits payable on the basis of other covered employment under
the Employment Security Law. Subdivision (8) of section 48-628 shall apply to
services performed in an educational institution or educational service agency
owned or operated by an Indian tribe.

(4)(a) Indian tribes or tribal units, subdivisions, subsidiaries, or business
enterprises wholly owned by such Indian tribes, subject to the Employment
Security Law, shall pay combined tax under the same terms and conditions as

Reissue 2010 10



EMPLOYMENT SECURITY § 48-603.01

all other subject employers, unless they elect to make payments in lieu of
contributions equal to the amount of benefits attributable to service in the
employ of the Indian tribe.

(b) Indian tribes electing to make payments in lieu of contributions shall
make such election in the same manner and under the same conditions as
provided in subdivision (7) of section 48-649 pertaining to state and local
governments subject to the Employment Security Law. Indian tribes shall
determine if reimbursement for benefits paid will be elected by the tribe as a
whole, by individual tribal units, or by combinations of individual tribal units.

(c) Except as provided in subsection (7) of this section, Indian tribes or tribal
units shall be billed for the full amount of benefits attributable to service in the
employ of the Indian tribe or tribal unit on the same schedule as other
employing units that have elected to make payments in lieu of contributions.

(d) At the discretion of the commissioner, any Indian tribe or tribal unit that
elects to become liable for payments in lieu of contributions shall be required
within thirty days after the effective date of its election to:

(i) Execute and file with the commissioner a surety bond approved by the
commissioner; or

(ii) Deposit with the commissioner money or securities on the same basis as
other employers with the same election option.

(5)(a)(i) Failure of the Indian tribe or tribal unit to make required payments,
including assessments of interest and penalty, within ninety days of receipt of
the bill will cause the Indian tribe to lose the option to make payments in lieu of
contributions, as described in subsection (4) of this section, for the following
tax year unless payment in full is received before combined tax rates for the
next tax year are computed.

(ii) Any Indian tribe that loses the option to make payments in lieu of
contributions due to late payment or nonpayment, as described in subdivision
(5)(a)(i) of this section, shall have such option reinstated if, after a period of one
year, all combined taxes have been paid timely and no combined tax, payments
in lieu of contributions for benefits paid, penalties, or interest remain outstand-
ing.

(b)(1) Failure of the Indian tribe or any tribal unit thereof to make required
payments, including assessments of interest and penalty, after all collection
activities deemed necessary by the commissioner have been exhausted will
cause services performed for such tribe to not be treated as employment for
purposes of subsection (2) of this section.

(ii) The commissioner may determine that any Indian tribe that loses cover-
age under subdivision (5)(b)(i) of this section may have services performed for
such tribe again included as employment for purposes of subsection (2) of this
section if all contributions, payments in lieu of contributions, penalties, and
interest have been paid.

(6) Notices of payment and reporting delinquency to Indian tribes or their
tribal units shall include information that failure to make full payment within
the prescribed timeframe:

(a) Will cause the Indian tribe to be liable for taxes under the Federal
Unemployment Tax Act, as the act existed on March 2, 2001;

(b) Will cause the Indian tribe to lose the option to make payments in lieu of
contributions; and
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(c) Could cause the Indian tribe to be excepted from the definition of
employer, as provided in subsection (1) of this section, and services in the
employ of the Indian tribe, as provided in subsection (2) of this section, to be
excepted from employment.

(7) Extended benefits paid that are attributable to service in the employ of an
Indian tribe and not reimbursed by the federal government shall be financed in
their entirety by such Indian tribe.

(8) If an Indian tribe fails to make payments required under this section,
including assessments of interest and penalty, within ninety days after a final
notice of delinquency, the commissioner shall immediately notify the United
States Internal Revenue Service and the United States Department of Labor.

Source: Laws 2001, LB 192, § 2; Laws 2003, LB 199, § 1; Laws 2005, LB
739, § 4.

48-604 Employment, defined.

As used in the Employment Security Law, unless the context otherwise
requires, employment shall mean:

(1) Any service performed after June 30, 1941, including service in interstate
commerce, for wages under a contract of hire, written or oral, express or
implied;

(2) The term employment shall include an individual's entire service, per-
formed within or both within and without this state if (a) the service is localized
in this state, (b) the service is not localized in any state but some of the service
is performed in this state and the base of operations or, if there is no base of
operations, then the place from which such service is directed or controlled is
in this state or the base of operations or place from which such service is
directed or controlled is not in any state in which some part of the service is
performed but the individual’s residence is in this state, (c) the service shall be
deemed to be localized within a state if (i) the service is performed entirely
within such state or (ii) the service is performed both within and without such
state, but the service performed without such state is incidental to the individu-
al’s service within the state, for example, is temporary or transitory in nature or
consists of isolated transactions;

(3) Services performed outside the state and services performed outside the
United States as follows:

(a) Services not covered under subdivision (2) of this section and performed
entirely without this state, with respect to no part of which contributions are
required under an unemployment compensation law of any other state or of the
federal government, shall be deemed to be employment subject to the Employ-
ment Security Law if the commissioner approves the election of the employer,
for whom such services are performed, that the entire service of such individual
shall be deemed to be employment subject to such law;

(b) Services of an individual wherever performed within the United States or
Canada if (i) such service is not covered under the employment compensation
law of any other state or Canada and (ii) the place from which the service is
directed or controlled is in this state;

(c)(i) Services of an individual who is a citizen of the United States, per-
formed outside the United States except in Canada in the employ of an
American employer, other than service which is deemed employment under
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subdivisions (2) and (3)(a) and (b) of this section or the parallel provisions of
another state’s law, if:

(A) The employer’s principal place of business in the United States is located
in this state;

(B) The employer has no place of business in the United States, but the
employer is an individual who is a resident of this state; the employer is a
corporation or limited liability company which is organized under the laws of
this state; or the employer is a partnership or a trust and the number of the
partners or trustees who are residents of this state is greater than the number
who are residents of any other state; or

(C) None of the criteria of subdivisions (A) and (B) of this subdivision are
met, but the employer has elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has filed a claim for benefits
based on such service under the laws of this state.

(ii) American employer, for the purposes of this subdivision, shall mean: (A)
An individual who is a resident of the United States; (B) a partnership if two-
thirds or more of the partners are residents of the United States; (C) a trust if]
all the trustees are residents of the United States; or (D) a corporation or
limited liability company organized under the laws of the United States or of]
any state.

(iii) The term United States for the purpose of this section includes the states,
the District of Columbia, the Virgin Islands, and the Commonwealth of Puerto
Rico;

(4)(a) Service performed prior to January 1, 1978, which is or was service in
employment for this state or any instrumentality thereof immediately prior to
September 2, 1977, including service performed after December 31, 1971, in
the employ of this state or any of its instrumentalities, or in the employ of this
state and one or more other states or their instrumentalities, for a hospital or
institution of higher education located in this state; and service performed after
December 31, 1977, in the employ of this state or any political subdivision
thereof or any instrumentality of any one or more of the foregoing or any
instrumentality which is wholly owned by this state and one or more other
states or political subdivisions, or any service performed in the employ of any
instrumentality of this state or of any political subdivision thereof and one or
more other states or political subdivisions if such service is excluded from
employment as defined in the Federal Unemployment Tax Act, as such act
existed on September 1, 2001, solely by reason of 26 U.S.C. 3306(c)(7), as such
section existed on September 1, 2001, and is not otherwise excluded under this
section;

(b) Service performed after December 31, 1971, by an individual in the
employ of a religious, charitable, educational, or other organization, but only if
the following conditions are met: (i) The service is excluded from employment
as defined in the Federal Unemployment Tax Act, as such act existed on
September 1, 2001, solely by reason of 26 U.S.C. 3306(c)(8), as such section
existed on September 1, 2001, and is not otherwise excluded under this section;
and (ii) the organization had four or more individuals in employment for some
portion of a day in each of twenty different weeks, whether or not such weeks
were consecutive, within either the current or preceding calendar year, regard-
less of whether they were employed at the same moment of time;
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(c)(i) Service performed after December 31, 1977, by an individual in agricul-
tural labor as defined in subdivision (6)(a) of this section when:

(A) Such service is performed for a person who during any calendar quarter
in either the current or preceding calendar year paid remuneration in cash of
twenty thousand dollars or more to individuals employed in agricultural labor,
or for some portion of a day in each of twenty different calendar weeks,
whether or not such weeks were consecutive, in either the current or the
preceding calendar year, employed in agricultural labor ten or more individu-
als, regardless of whether they were employed at the same moment of time; and

(B) Such service is not performed in agricultural labor if performed before
January 1, 1984, by an individual who is an alien admitted to the United States
to perform service in agricultural labor pursuant to sections 214(c) and
101(a)(15)(H) of the federal Immigration and Nationality Act, as such sections
existed on September 1, 2001.

(ii) For purposes of this subdivision:

(A) Any individual who is a member of a crew furnished by a crew leader to
perform services in agricultural labor for any other person shall be treated as
an employee of such crew leader if such crew leader holds a valid certificate of
registration under the Migrant and Seasonal Agricultural Worker Protection
Act, 29 U.S.C. 1801 et seq., as the act existed on September 1, 2001; substan-
tially all the members of such crew operate or maintain tractors, mechanized
harvesting or cropdusting equipment, or any other mechanized equipment,
which is provided by such crew leader; and if such individual is not an
employee of such other person within the meaning of any other provisions of
this section;

(B) In case any individual who is furnished by a crew leader to perform
service in agricultural labor for any other person and who is not treated as an
employee of such crew leader under subdivision (A) of this subdivision, such
other person and not the crew leader shall be treated as the employer of such
individual and such other person shall be treated as having paid cash remuner-
ation to such individual in an amount equal to the amount of cash remunera-
tion paid to such individual by the crew leader, either on his or her own behalf
or on behalf of such other person, for the service in agricultural labor per-
formed for such other person; and

(C) The term crew leader shall mean an individual who furnishes individuals
to perform service in agricultural labor for any other person, pays, either on his
or her own behalf or on behalf of such other person, the individuals so
furnished by him or her for the service in agricultural labor performed by them,
and has not entered into a written agreement with such other person under
which such individual is designated as an employee of such other person; and

(d) Service performed after December 31, 1977, by an individual in domestic
service in a private home, local college club, or local chapter of a college
fraternity or sorority if performed for a person who paid cash remuneration of
one thousand dollars or more after December 31, 1977, in the current calendar
year or the preceding calendar year to individuals employed in such domestic
service in any calendar quarter;

(5) Services performed by an individual for wages, including wages received
under a contract of hire, shall be deemed to be employment unless it is shown
to the satisfaction of the commissioner that (a) such individual has been and
will continue to be free from control or direction over the performance of such
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services, both under his or her contract of service and in fact, (b) such service is
either outside the usual course of the business for which such service is
performed or such service is performed outside of all the places of business of
the enterprise for which such service is performed, and (¢) such individual is
customarily engaged in an independently established trade, occupation, profes-
sion, or business. The provisions of this subdivision are not intended to be a
codification of the common law and shall be considered complete as written;

(6) The term employment shall not include:

(a) Agricultural labor, except as provided in subdivision (4)(c) of this section,
including all services performed:

(i) On a farm, in the employ of any employer, in connection with cultivating
the soil or in connection with raising or harvesting any agricultural or horticul-
tural commodity, including the raising, shearing, feeding, caring for, training,
and management of livestock, bees, poultry, fur-bearing animals, and wildlife;

(ii) In the employ of the owner, tenant, or other operator of a farm, in
connection with the operation, management, conservation, improvement, or
maintenance of such farm and its tools and equipment or in salvaging timber or
clearing land of brush and other debris left by a windstorm, if the major part of;
such service is performed on a farm;

(iii) In connection with the production or harvesting of any commodity
defined as an agricultural commodity in section 15(g) of the Federal Agricultur-
al Marketing Act, as such section existed on September 1, 2001; in connection
with the operation or maintenance of ditches, canals, reservoirs, or waterways,
not owned or operated for profit, used exclusively for supplying and storing
water for farming purposes;

(iv)(A) In the employ of the operator of a farm in handling, planting, drying,
packing, packaging, processing, freezing, grading, storing, or delivering to
storage or to market or to a carrier for transportation to market, in its
unmanufactured state, any agricultural or horticultural commodity, but only if
such operator produced more than one-half of the commodity with respect to
which such service is performed, or (B) in the employ of a group of operators of
farms, or a cooperative organization of which such operators are members, in
the performance of service described in subdivision (A) of this subdivision, but
only if such operators produced more than one-half of the commodity with
respect to which such service is performed. Subdivisions (A) and (B) of this
subdivision shall not be deemed to be applicable with respect to service
performed in connection with commercial canning or commercial freezing or
in connection with any agricultural or horticultural commodity after its delivery
to a terminal market for distribution for consumption; or

(v) On a farm operated for profit if such service is not in the course of the
employer’s trade or business.

As used in this section, the term farm includes stock, dairy, poultry, fruit, fur-
bearing animal, and truck farms, plantations, ranches, nurseries, ranges, green-
houses, or other similar structures used primarily for the raising of agricultural
or horticultural commodities, and orchards;

(b) Domestic service, except as provided in subdivision (4)(d) of this section,
in a private home, local college club, or local chapter of a college fraternity or
sorority;
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(c) Service not in the course of the employer’s trade or business performed in
any calendar quarter by an employee, unless the cash remuneration paid for
such service is fifty dollars or more and such service is performed by an
individual who is regularly employed by such employer to perform such service
and, for the purposes of this subdivision, an individual shall be deemed to be
regularly employed by an employer during a calendar quarter only if (i) on each
of some twenty-four days during such quarter such individual performs for
such employer for some portion of the day service not in the course of the
employer’s trade or business, or (ii) such individual was regularly employed, as
determined under subdivision (i) of this subdivision, by such employer in the
performance of such service during the preceding calendar quarter;

(d) Service performed by an individual in the employ of his or her son,
daughter, or spouse and service performed by a child under the age of twenty-
one in the employ of his or her father or mother;

(e) Service performed in the employ of the United States Government or an
instrumentality of the United States immune under the Constitution of the
United States from the contributions imposed by sections 48-648 and 48-649,
except that, to the extent that the Congress of the United States shall permit
states to require any instrumentalities of the United States to make payments
into an unemployment fund under a state unemployment compensation act, all
of the Employment Security Law shall be applicable to such instrumentalities
and to services performed for such instrumentalities in the same manner, to the
same extent, and on the same terms as to all other employers, individuals, and
services, except that if this state is not certified for any year by the Secretary of
Labor of the United States under section 3304 of the Internal Revenue Code as
defined in section 49-801.01, the payments required of such instrumentalities
with respect to such year shall be refunded by the commissioner from the fund
in the same manner and within the same period as is provided in section
48-660, with respect to contributions erroneously collected;

(f) Service performed in the employ of this state or any political subdivision
thereof or any instrumentality of any one or more of the foregoing if such
services are performed by an individual in the exercise of his or her duties: (i)
As an elected official; (ii) as a member of the legislative body or a member of
the judiciary of a state or political subdivision thereof; (iii) as a member of the
Army National Guard or Air National Guard; (iv) as an employee serving on a
temporary basis in case of fire, storm, snow, earthquake, flood, or similar
emergency; (v) in a position which, under or pursuant to the state law, is
designated a major nontenured policymaking or advisory position, or a policy-
making or advisory position, the performance of the duties of which ordinarily
does not require more than eight hours per week; or (vi) as an election official
or election worker if the amount of remuneration received by the individual
during the calendar year for services as an election official or election worker is
less than one thousand dollars;

(g) For the purposes of subdivisions (4)(a) and (4)(b) of this section, service
performed:

(i) In the employ of (A) a church or convention or association of churches or
(B) an organization which is operated primarily for religious purposes and
which is operated, supervised, controlled, or principally supported by a church
or convention or association of churches;
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(ii) By a duly ordained, commissioned, or licensed minister of a church in the
exercise of his or her ministry or by a member of a religious order in the
exercise of the duties required by such order;

(iii) Prior to January 1, 1978, in the employ of a school which is not an
institution of higher education;

(iv) In a facility conducted for the purpose of carrying out a program of
rehabilitation for an individual whose earning capacity is impaired by age or
physical or mental deficiency or injury, or providing remunerative work for the
individuals who because of their impaired physical or mental capacity cannot
be readily absorbed in the competitive labor market, by an individual receiving
such rehabilitation or remunerative work;

(v) As part of an unemployment work relief or work-training program
assisted or financed in whole or in part by any federal agency or an agency of a
state or political subdivision thereof, by an individual receiving such work relief
or work training; or

(vi) Prior to January 1, 1978, for a hospital in a state prison or other state
correctional institution by an inmate of the prison or correctional institution
and after December 31, 1977, by an inmate of a custodial or penal institution;

(h) Service with respect to which unemployment compensation is payable
under an unemployment compensation system established by an act of Con-
oress;

(i) Service performed in any calendar quarter in the employ of any organiza-
tion exempt from income tax under section 501(a) of the Internal Revenue
Code as defined in section 49-801.01, other than an organization described in
section 401(a) of the Internal Revenue Code as defined in section 49-801.01, or
under section 521 thereof, if the remuneration for such service is less than fifty
dollars;

(j) Service performed in the employ of a school, college, or university, if such
service is performed (i) by a student who is enrolled, regularly attending classes
at, and working for such school, college, or university pursuant to a financial
assistance arrangement with such school, college, or university or (ii) by the
spouse of such student, if such spouse is advised, at the time such spouse
commences to perform such service, that (A) the employment of such spouse to
perform such service is provided under a program to provide financial assis-
tance to such student by such school, college, or university and (B) such
employment will not be covered by any program of unemployment insurance;

(k) Service performed as a student nurse in the employ of a hospital or nurses
training school by an individual who is enrolled and is regularly attending
classes in a nurses training school chartered or approved pursuant to state law;
and service performed as an intern in the employ of a hospital by an individual
who has completed a four-year course in a medical school chartered or
approved pursuant to state law;

() Service performed by an individual as a real estate salesperson, as an
insurance agent, or as an insurance solicitor, if all such service performed by
such individual is performed for remuneration solely by way of commission;

(m) Service performed by an individual under the age of eighteen in the
delivery or distribution of newspapers or shopping news, not including delivery
or distribution to any point for subsequent delivery or distribution;

17 Reissue 2010



§ 48-604 LABOR

(n) Service performed by an individual in the sale, delivery, or distribution of]
newspapers or magazines under a written contract in which (i) the individual
acknowledges that the individual performing the service and the service are not
covered and (ii) the newspapers and magazines are sold by him or her at a
fixed price with his or her compensation being based on the retention of the
excess of such price over the amount at which the newspapers or magazines
are charged to him or her, whether or not he or she is guaranteed a minimum
amount of compensation for such service, or is entitled to be credited with the
unsold newspapers or magazines turned back;

(o) Service performed by an individual who is enrolled at a nonprofit or
public educational institution which normally maintains a regular faculty and
curriculum and normally has a regularly organized body of students in attend-
ance at the place where its educational activities are carried on, as a student in
a full-time program, taken for credit at such institution, which combines
academic instruction with work experience, if such service is an integral part of;
such program, and such institution has so certified to the employer, except that
this subdivision shall not apply to service performed in a program established
for or on behalf of an employer or a group of employers;

(p) Service performed in the employ of a hospital, if such service is per-
formed by a patient of the hospital;

(q) Service performed for a motor carrier, as defined in 49 U.S.C. 13102, as
such section existed on September 1, 2001, or section 75-302, as amended, by a
lessor leasing one or more motor vehicles driven by the lessor or one or more
drivers provided by the lessor under a lease, with the motor carrier as lessee,
executed pursuant to 49 C.F.R. part 376, as such part existed on September 1,
2001, Title 291, Chapter 3, as amended, of the rules and regulations of the
Public Service Commission, or the rules and regulations of the Division of]
Motor Carrier Services. This shall not preclude the determination of an employ-
ment relationship between the lessor and any personnel provided by the lessor
in the conduct of the service performed for the lessee. The existence of such a
lease either prior to, on the date of, or after August 26, 1983, shall preclude a
determination of liability as defined by the Employment Security Law after
September 1, 1982;

(r) Service performed by an individual for a business engaged in compilation
of marketing data bases if such service consists only of the processing of data
and is performed in the residence of the individual. The performance of such
service prior to, on, or after August 26, 1983, shall preclude a determination of
liability as defined by the Employment Security Law after January 1, 1983;

(s) Service performed by an individual as a volunteer research subject who is
paid on a per study basis for scientific, medical, or drug-related testing for any
organization other than one described in section 501(c)(3) of the Internal
Revenue Code as defined in section 49-801.01 or any governmental entity;

(t) Service performed by a direct seller if: (i) Such person is engaged in sales
primarily in person and is (A) engaged in the trade or business of selling or
soliciting the sale of consumer products or services to any buyer on a buy-sell
basis or a deposit-commission basis for resale, by the buyer or any other
person, in the home or otherwise than in a permanent retail establishment or
(B) engaged in the trade or business of selling or soliciting the sale of consumer
products or services in the home or otherwise than in a permanent retail
establishment; (ii) substantially all the remuneration, whether or not paid in

Reissue 2010 18



EMPLOYMENT SECURITY § 48-604

cash, for the performance of the services described in subdivision (t)(i) of this
subdivision is directly related to sales or other output, including the perform-
ance of services, rather than to the number of hours worked; and (iii) the
services performed by the person are performed pursuant to a written contract
between such person and the person for whom the services are performed and
the contract provides that the person will not be treated as an employee for
federal and state tax purposes. Sales by a person whose business is conducted
primarily by telephone or any other form of electronic sales or solicitation is
not service performed by a direct seller under this subdivision;

(u) Service performed by an individual who is a participant in the National
and Community Service State Grant Program, also known as AmeriCorp,
because a participant is not considered an employee of the program in which
the participant is enrolled pursuant to 42 U.S.C. 12511(17)(B), as such section
existed on September 1, 2001; and

(v) Service performed at a penal or custodial institution by a person commit-
ted to a penal or custodial institution;

(7) If the services performed during one-half or more of any pay period by an
individual for the person employing him or her constitute employment, all the
services of such individual for such period shall be deemed to be employment,
but if the services performed during more than one-half of any such pay period
by an individual for the person employing him or her do not constitute
employment, then none of the services of such individual for such period shall
be deemed to be employment. As used in this subdivision, the term pay period
means a period, of not more than thirty-one consecutive days, for which a
payment of remuneration is ordinarily made to such individual by the person
employing him or her. This subdivision shall not be applicable with respect to
services performed in a pay period by an individual for the person employing
him or her when any of such service is excepted by subdivision (6)(h) of this
section;

(8) Notwithstanding the foregoing exclusions from the definition of employ-
ment, services shall be deemed to be in employment if with respect to such
services a tax is required to be paid under any federal law imposing a tax
against which credit may be taken for contributions required to be paid into a
state unemployment compensation fund or which as a condition for full tax
credit against the tax imposed by the Federal Unemployment Tax Act, as the act
existed on September 1, 2001, is required to be covered under the Employment
Security Law; and

(9) Any extension of the definition of employment by this section to include
services heretofore excluded shall not be effective until after December 31,
1977, and section 48-604 as it existed prior to its amendments by Laws 1977,
LB 509, shall be applicable to services performed prior to January 1, 1978.

Source: Laws 1937, c. 108, § 2, p. 372; Laws 1939, c. 56, § 1, p. 230;
Laws 1940, Spec. Sess., c. 2, § 1, p. 54; Laws 1941, c. 94, § 1, p.
375; C.S.Supp.,1941, § 48-702; R.S.1943, § 48-604; Laws 1945,
c. 115, 8§ 1, p. 376; Laws 1947, c. 175, § 2, p. 566; Laws 1953, c.
167, § 3, p. 523; Laws 1959, c. 228, § 1, p. 795; Laws 1961, c.
238, § 2, p. 704; Laws 1971, LB 651, § 3; Laws 1972, LB 1392,
§ 2; Laws 1977, LB 509, § 3; Laws 1979, LB 581, § 2; Laws
1983, LB 248, § 2; Laws 1983, LB 319, § 1; Laws 1984, LB 745,
§ 1; Laws 1985, LB 339, § 4; Laws 1986, LB 799, § 1; Laws
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1993, LB 121, § 291; Laws 1994, LB 1337, § 3; Laws 1995, LB
424, 8§ 1; Laws 1995, LB 574, § 52; Laws 1997, LB 79, § 1; Laws
1997, LB 129, § 1; Laws 1997, LB 130, § 1; Laws 1999, LB 168,
§ 2; Laws 2000, LB 953, § 1; Laws 2001, LB 387, § 1; Laws

2003, LB 199, § 2.

Since subsection (5) of this section refers only to services
performed for wages, the ABC test embodied therein does not
apply in determining whether one engages in employment un-
der a contract of hire. Omaha World-Herald v. Dernier, 253
Neb. 215, 570 N.W.2d 508 (1997).

For the purpose of determining unemployment tax liability,
the common-law definition of independent contractor is super-
seded by the definition found in this section. Commissioner of
Labor v. Lyric Co., 224 Neb. 190, 397 N.W.2d 32 (1986).

Individuals who provide services for welfare recipients at the
request of the Nebraska Department of Public Welfare, now
Department of Social Services, pursuant to 42 U.S.C. 1397
(1982) are independent contractors and not employees of the
Department of Public Welfare within the meaning of this sec-
tion. State v. Saville, 219 Neb. 81, 361 N.W.2d 215 (1985).

Where school has certified to an employer that work-study is
an integral part of its educational program, the employer should
be allowed to rely on that assurance, particularly when such
conclusion is adequately supported by the record. The exemp-

tion from the term “employment” in section 48-604(6)(o) in-
cludes participation in a voluntary work-study program as long
as grades and credits received are applied toward high school
degree and it is part of an approved course of study. Exclusion
of section 48-604(6)(o) is intended to encourage employers to|
participate in cooperative educational plans. Seldin Develop-
ment & Management Co. v. Chizek, 208 Neb. 315, 303 N.W.2d
300 (1981).

Where orchestra leader was engaged by hotel for specific
services at a fixed price, hired his own employees and paid and
controlled them in the performance of their duties without
interference, leader was an independent contractor and hotel
was not liable for unemployment compensation for member of]
orchestra. Hill Hotel Co. v. Kinney, 138 Neb. 760, 295 N.W. 397
(1940).

The term “places of business” in subsection (5)(b) of this
section includes the jobsites and the office of a construction|
company. Bay Constr. Co. v. Dolan, 2 Neb. App. 739, 513
N.W.2d 555 (1994).

48-605 Commissioner; additional salary.

The commissioner, for his or her services with respect to the administration
of the Employment Security Law, shall receive the sum fixed by the Governor,
payable monthly, to be paid from the Employment Security Administration
Fund in addition to the salary of the commissioner as set out in section 81-103.

Source: Laws 1937, c. 108, § 10, p. 389; Laws 1939, c. 56, § 15, p. 254;
Laws 1941, c. 94, § 15, p. 401; C.S.Supp.,1941, § 48-710; R.S.
1943, § 48-605; Laws 1947, c. 175, § 3, p. 572; Laws 1949, c.
163, § 3, p. 420; Laws 1961, c. 239, § 1, p. 712; Laws 1984, LB
747,8 1; Laws 1985, LB 339, § 5.

48-606 Commissioner; duties; powers; annual report; schedule of fees.

(1) It shall be the duty of the Commissioner of Labor to administer the
Employment Security Law. He or she shall have the power and authority to
employ such persons, make such expenditures, require such reports, make such
investigations, and take such other action as he or she deems necessary or
suitable to that end if the same are consistent with the Employment Security
Law. The commissioner shall determine his or her own organization and
methods of procedure in accordance with such law and shall have an official
seal which shall be judicially noticed. Not later than the thirty-first day of
December of each year, the commissioner shall submit to the Governor a report
covering the administration and operation of such law during the preceding
fiscal year and shall make such recommendations for amendments to such law
as he or she deems proper. Such report shall include a balance sheet of the
money in the fund in which there shall be provided, if possible, a reserve
against the liability in future years to pay benefits in excess of the then current
contributions, which reserve shall be set up by the commissioner in accordance
with accepted actuarial principles on the basis of statistics of employment,
business activity, and other relevant factors for the longest possible period.
Whenever the commissioner believes that a change in contribution or benefit
rates will become necessary to protect the solvency of the fund, he or she shall
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promptly inform the Governor and the Clerk of the Legislature thereof and
make recommendations with respect thereto. Each member of the Legislature
shall receive a copy of such information by making a request for it to the
commissioner.

(2) The commissioner may establish a schedule of fees to recover the cost of
services including, but not limited to, copying, preparation of forms and other
materials, responding to inquiries for information, payments for returned check
charges and electronic payments not accepted, and furnishing publications
prepared by the commissioner pursuant to the Employment Security Law. Fees
received pursuant to this subsection shall be deposited in the Employment
Security Administration Fund.

(3) Nothing in this section shall be construed to allow the department to
charge any fee for making a claim for unemployment benefits or receiving
assistance from the state employment service established pursuant to section
48-662 when performing functions within the purview of the federal Wagner-
Peyser Act, 29 U.S.C. 49 et seq., as amended.

Source: Laws 1937, c. 108, § 11, p. 390; Laws 1941, c. 94, § 8, p. 396;
C.S.Supp.,1941, § 48-711; R.S.1943, § 48-606; Laws 1953, c.
167, § 4(1), p. 529; Laws 1955, c. 231, § 8, p. 720; Laws 1979,
LB 322, 8 17; Laws 1985, LB 339, § 6; Laws 1987, LB 278, § 1;
Laws 2003, LB 195, § 1; Laws 2007, LB265, § 5.

48-606.01 Commissioner; office space; acquire; approval of Department of
Administrative Services.

The commissioner, with the written consent of the Department of Administra-
tive Services, is authorized and empowered to use any funds available under
either subdivision (1)(a) or (1)(b) of section 48-621, for the purpose of acquiring
suitable office space within the corporate limits of the state capital city for the
administration of the Employment Security Law by purchase, contract, or in
any other manner including the right to use such funds or any part thereof to
assist in financing the construction of any building erected by the State of
Nebraska or any of its agencies wherein available space will be provided for the
department under lease or contract between the commissioner and the State of
Nebraska or such other agency whereby the department will continue to
occupy such space rent free after the cost of financing such building has been
liquidated. The commissioner, upon approval by the Department of Administra-
tive Services, is authorized and empowered to use any such funds to acquire
suitable office space for local employment offices anywhere in the State of
Nebraska.

Source: Laws 1953, c. 167, § 4(2), p. 530; Laws 1955, c. 190, § 2, p. 540;
Laws 1961, c. 239, § 2, p. 713; Laws 1975, LB 359, § 1; Laws
1984, LB 747, § 2; Laws 1985, LB 339, § 7; Laws 1995, LB 1,
§ 1; Laws 2000, LB 953, § 2.

48-607 Rules and regulations; adoption; procedure.

The commissioner shall adopt and promulgate rules and regulations neces-
sary to carry out the Employment Security Law pursuant to the Administrative
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Procedure Act. This section shall not be construed to invalidate any rules or
regulations in effect on September 6, 1985.

Source: Laws 1937, c¢. 108, § 11, p. 390; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-607; Laws 1985, LB 339, § 8.

Cross References

Administrative Procedure Act, see section 84-920.

48-608 Commissioner; distribution; duty.

The Commissioner of Labor shall furnish eight copies of the text of the
Employment Security Law and his or her rules and regulations to the Nebraska
Publications Clearinghouse.

Source: Laws 1937, c. 108, § 11, p. 391; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-608; Laws 1972, LB 1284, § 16; Laws 1981, LB
545, § 10; Laws 1985, LB 339, § 9; Laws 2001, LB 192, § 4.

48-609 Personnel; powers of commissioner; bond or insurance; retirement
system.

Subject to other provisions of the Employment Security Law, the Commis-
sioner of Labor is authorized to appoint, fix the compensation of, and prescribe
the duties and powers of such officers, accountants, attorneys, experts, and
other persons as may be necessary in the performance of his or her duties
under such law. The commissioner may delegate to any such person such
power and authority as he or she deems reasonable and proper for the effective
administration of such law. Employees handling money or signing warrants
under such law shall be bonded or insured as required by section 11-201. The
commissioner may pay the share of the premium from the Employment
Security Administration Fund. The commissioner shall classify positions under
such law and shall establish salary schedules and minimum personnel stan-
dards for the positions so classified. He or she shall provide for the holding of;
examinations to determine the qualifications of applicants for the positions so
classified, and except for temporary appointments of not to exceed six months
in duration, such personnel shall be appointed on the basis of efficiency and
fitness as determined in such examinations. The commissioner shall adopt,
promulgate, and enforce fair and reasonable rules and regulations for appoint-
ments, promotions, and demotions based upon ratings of efficiency and fitness
and for terminations for cause.

The commissioner may provide for a contributory retirement system for the
employees of the department employed prior to July 1, 1984, and paid from
funds provided pursuant to Title III of the Social Security Act or funds from
other federal sources, or let a contract for such purpose with an insurance
company licensed in Nebraska, and pay the employer’s share of such system or
contract from the Employment Security Administration Fund as long as this
fund is wholly financed from Title III of the Social Security Act or from other
federal sources. The employee’s contribution to any such plan shall be deducted
from his or her salary. Any person employed by the department after June 30,
1984, and paid from funds provided pursuant to Title III of the Social Security
Act or funds from other federal sources shall be enrolled in the State Employ-
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ees Retirement System of the State of Nebraska when he or she becomes
eligible.

Source: Laws 1937, c. 108, § 11, p. 391; Laws 1939, c. 56, § 8, p. 246;
C.S.Supp.,1941, § 48-711; R.S.1943, § 48-609; Laws 1961, c.
240, § 1, p. 715; Laws 1978, LB 653, § 10; Laws 1984, LB 747,
§ 3; Laws 1985, LB 339, § 10; Laws 1987, LB 272, § 1; Laws
1989, LB 29, § 1; Laws 2004, LB 884, § 21.

Cross References

State Employees Retirement Act, see section 84-1331.

48-610 Repealed. Laws 2009, LB 631, § 15.

48-611 Commissioner; general duties.

The Commissioner of Labor, with the advice and aid of advisory councils,
shall take all appropriate steps to reduce and prevent unemployment; to
encourage and assist in the adoption of practical methods of vocational train-
ing, retraining, and vocational guidance; to investigate, recommend, advise,
and assist in the establishment and operation, by municipalities, counties,
school districts, and the state, of reserves for public works to be used in times
of business depression and unemployment; to promote the reemployment of
unemployed workers throughout the state in every other way that may be
feasible; and to these ends to carry on and publish the results of investigations
and research studies.

Source: Laws 1937, c. 108, § 11, p. 392; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-611; Laws 1984, LB 747, § 4.

48-612 Employers; records and reports required; privileged communications;
violation; penalty.

(1) Each employer, whether or not subject to the Employment Security
Law, shall keep true and accurate work records containing such informa-
tion as the Commissioner of Labor may prescribe. Such records shall be
open to inspection and be subject to being copied by the commissioner or
his or her authorized representatives at any reasonable time and as often as
may be necessary. The commissioner and the appeal tribunal may require
from any such employer any sworn or unsworn reports, with respect to
persons employed by it, which he, she, or it deems necessary for the effec-
tive administration of such law. Except as otherwise provided in section
48-612.01, information thus obtained or obtained from any individual pursu-
ant to the administration of such law shall be held confidential.

(2) Any employee of the commissioner who violates any provision of sections
48-606 to 48-616 shall be guilty of a Class III misdemeanor.

(3) All letters, reports, communications, or any other matters, either oral or
written, from an employer or his or her workers to each other or to the
commissioner or any of his or her agents, representatives, or employees which
shall have been written or made in connection with the requirements and
administration of the Employment Security Law, or the rules and regulations
thereunder, shall be absolutely privileged and shall not be made the subject
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matter or basis for any suit for slander or libel in any court of this state, unless
the same be false in fact and malicious in intent.

Source: Laws 1937, c. 108, § 11, p. 392; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-612; Laws 1945, c. 115, § 2, p. 381; Laws 1977,
LB 40, § 290; Laws 1985, LB 339, § 11; Laws 1993, LB 757,
§ 31; Laws 2001, LB 192, § 5; Laws 2007, LB265, § 6.

Information provided to the Department of Labor in connec- information is both false and malicious. Molt v. Lindsay Mfg.
tion with the requirements of the Employment Security Law is Co., 248 Neb. 81, 532 N.W.2d 11 (1995).
privileged and cannot be the basis for a libel suit unless the

48-612.01 Employer information; disclosure authorized; costs; prohibited
redisclosure; penalty.

(1) Information obtained pursuant to subsection (1) of section 48-612 may be
disclosed under the following circumstances:

(a) Any claimant or employer or representative of a claimant or employer, as
a party before an appeal tribunal or court regarding an unemployment claim or
tax appeal, shall be supplied with information obtained in the administration of
the Employment Security Law, to the extent necessary for the proper presenta-
tion of the claim or appeal;

(b) The names, addresses, and identification numbers of employers may be
disclosed to the Nebraska Workers’ Compensation Court which may use such
information for purposes of enforcement of the Nebraska Workers’” Compensa-
tion Act;

(c) Appeal tribunal decisions rendered pursuant to the Employment Security
Law and designated as precedential decisions by the commissioner on the
coverage of employers, employment, wages, and benefit eligibility may be
published in printed or electronic format if all social security numbers have
been removed and such disclosure is otherwise consistent with federal and state
law;

(d) To a public official for use in the performance of his or her official duties.
For purposes of this subdivision, performance of official duties means the
administration or enforcement of law or the execution of the official responsi-
bilities of a federal, state, or local elected official. Administration of law
includes research related to the law administered by the public official. Execu-
tion of official responsibilities does not include solicitation of contributions or
expenditures to or on behalf of a candidate for public office or to a political
party;

(e) To an agent or contractor of a public official to whom disclosure is
permissible under subdivision (d) of this subsection;

(f) For use in reports and publications containing information collected
exclusively for statistical purposes under a cooperative agreement with the
federal Bureau of Labor Statistics. This subdivision does not restrict or impose
any condition on the transfer of any other information to the federal Bureau of
Labor Statistics under an agreement or the federal Bureau of Labor Statistics’
disclosure or use of such information; and

(g) In response to a court order.

(2) Information about an individual or employer obtained pursuant to subsec-
tion (1) of section 48-612 may be disclosed to:
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(a) One who acts as an agent for the individual or employer when the agent
presents a written release from the individual or employer, where practicable,
or other evidence of authority to act on behalf of the individual or employer;

(b) An elected official who is performing constituent services if the official
presents reasonable evidence that the individual or employer has authorized
such disclosure;

(c) An attorney who presents written evidence that he or she is representing
the individual or employer in a matter arising under the Employment Security
Law; or

(d) A third party or its agent carrying out the administration or evaluation of
a public program, if that third party or agent obtains a written release from the
individual or employer to whom the information pertains. To constitute in-
formed consent, the release shall be signed and shall include a statement:

(i) Specifically identifying the information that is to be disclosed;
(ii) That state government files will be accessed to obtain that information;

(iii) Identifying the specific purpose or purposes for which the information is
sought and that information obtained under the release will only be used for
that purpose or purposes; and

(iv) Identifying and describing all the parties who may receive the informa-
tion disclosed.

(3) Information obtained pursuant to subsection (1) of section 48-612 may be
disclosed under the following circumstances:

(a) To an individual or employer if the information requested pertains only to
the individual or employer making the request;

(b) To a local, state, or federal governmental official, other than a clerk of
court, attorney, or notary public acting on behalf of a litigant, with authority to
obtain such information by subpoena under state or federal law; and

(c) To a federal official for purposes of unemployment compensation program
oversight and audits, including disclosures under 20 C.F.R. part 601 and 29
C.F.R. parts 96 and 97 as they existed on January 1, 2007.

(4) If the purpose for which information is provided under subsection (1), (2),
or (3) of this section is not related to the administration of the Employment
Security Law or the unemployment insurance compensation program of anoth-
er jurisdiction, the commissioner shall recover the costs of providing such
information from the requesting individual or entity prior to providing the
information to such individual or entity unless the costs are nominal or the
entity is a governmental agency which the commissioner has determined
provides reciprocal services.

(5) Any person who receives information under subsection (1) or (2) of this
section and rediscloses such information for any purpose other than the
purpose for which it was originally obtained shall be guilty of a Class III
misdemeanor.

Source: Laws 2007, LB265, § 7; Laws 2009, LB631, § 1.

Cross References

Nebraska Workers’ Compensation Act, see section 48-1,110.

48-613 Oaths; depositions; subpoenas.
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In the discharge of the duties imposed by the Employment Security Law, the
Commissioner of Labor, an appeal tribunal, and any duly authorized represen-
tative of any of them shall have power to administer oaths and affirmations,
take depositions, certify to official acts, and issue subpoenas to compel the
attendance of witnesses and the production of books, papers, correspondence,
memoranda, and other records deemed necessary as evidence in connection
with a disputed claim or the administration of such law.

Source: Laws 1937, c. 108, § 11, p. 393; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-613; Laws 1985, LB 339, § 12; Laws 2001, LB
192, § 6.

48-614 Subpoenas; contumacy or disobedience; punishable as contempt;
penalty.

The Commissioner of Labor, an appeal tribunal, or a duly authorized repre-
sentative of the commissioner or an appeal tribunal may petition a court to
enforce a subpoena issued by the commissioner or an appeal tribunal in case of
contumacy by any person, or refusal of any person to obey such a subpoena.
Any court of this state which has subject matter jurisdiction and has venue
jurisdiction of the place where the person guilty of contumacy or refusal to
obey is found, resides, or transacts business has jurisdiction to issue such
person an order requiring him or her to appear before the commissioner, the
appeal tribunal, or a duly authorized representative and to produce evidence or
give testimony if so ordered touching the matter under investigation or in
question. Any failure to obey such order of the court may be punished by the
court as contempt. Any person who without just cause fails or refuses to attend
and testify or to answer any lawful inquiry or to produce books, papers,
correspondence, memoranda, and other records, if it is in his or her power so
to do, in obedience to a subpoena of the commissioner, an appeal tribunal, or a
duly authorized representative shall be guilty of a Class III misdemeanor. Each
day such violation continues shall be a separate offense.

Source: Laws 1937, c. 108, § 11, p. 393; C.S.Supp., 1941, § 48-711;
R.S.1943, § 48-614; Laws 1977, LB 40, § 291; Laws 2001, LB
192, 8 7.

48-615 Repealed. Laws 1987, LB 277, § 1.

48-616 Commissioner of Labor; cooperation with Secretary of Labor of the
United States; duties.

In the administration of the Employment Security Law, the Commissioner of
Labor shall cooperate, to the fullest extent consistent with such law, with the
Secretary of Labor of the United States and is authorized and directed to take
such action, through the adoption of appropriate rules and regulations, admin-
istrative methods, and standards, as may be necessary to secure to this state
and its citizens all advantages available under the Social Security Act, under
sections 3303 and 3304 of the Federal Unemployment Tax Act, and under the
Act of Congress entitled An act to provide for the establishment of a national
employment system and for cooperation with states in the promotion of such
system, and for other purposes, approved June 6, 1933, as amended. The
commissioner shall comply with the regulations of the Secretary of Labor
relating to the receipt or expenditure by this state of money granted under any
of such acts and shall make such reports, in such form and containing such
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information as the Secretary of Labor may from time to time require, and shall
comply with such provisions as the Secretary of Labor may from time to time
find necessary to assure the correctness and verification of such reports. Upon
request therefor the commissioner shall furnish to any agency of the United
States charged with the administration of public works or assistance through
public employment the name, address, ordinary occupation, and employment
status of each recipient of benefits and such recipient’s rights to further benefits
under the Employment Security Law. The commissioner may afford reasonable
cooperation with every agency of the United States charged with the adminis-
tration of any unemployment insurance law.

Source: Laws 1937, c. 108, § 11, p. 394; Laws 1939, c. 56, § 8, p. 247;
Laws 1941, c. 94, § 16, p. 401; C.S.Supp.,1941, § 48-711; R.S.
1943, § 48-616; Laws 1961, c. 238, § 3, p. 709; Laws 1985, LB
339, 8 13.

48-617 Unemployment Compensation Fund; establishment; composition; in-
vestment.

There is hereby established as a special fund, separate and apart from all
public money or funds of this state, an Unemployment Compensation Fund,
which fund shall be administered by the Commissioner of Labor exclusively for
the purposes of the Employment Security Law. This fund shall consist of (1) all
contributions and payments in lieu of contributions collected under such law
together with any interest thereon collected pursuant to sections 48-655 to
48-660.01, except as provided in subdivision (1)(b) of section 48-621, (2)
interest earned upon any money in the fund, (3) any property or securities
acquired through the use of money belonging to the fund, (4) all earnings of]
such property or securities, (5) all money credited to this state’s account in the
Unemployment Trust Fund pursuant to section 903 of the federal Social
Security Act, as amended, and (6) all other money received for the fund from
any other source. Any money in the Unemployment Compensation Fund avail-
able for investment shall be invested by the state investment officer pursuant to
the Nebraska Capital Expansion Act and the Nebraska State Funds Investment
Act.

Source: Laws 1937, c. 108, § 9, p. 387; Laws 1939, c. 56, § 7, p. 243;
C.S.Supp.,1941, § 48-709; R.S.1943, § 48-617; Laws 1947, c.
175, § 4, p. 572; Laws 1957, c. 208, § 1, p. 728; Laws 1969, c.
584, 8§ 48, p. 2374; Laws 1972, LB 1392, § 3; Laws 1985, LB 339,
§ 14; Laws 1995, LB 1, § 2; Laws 1995, LB 7, § 46; Laws 2000,
LB 953, § 3.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-618 Unemployment Compensation Fund; treasurer; accounts; transfer of
interest; depositories; bond or insurance.

The Commissioner of Labor shall designate a treasurer and custodian of the
fund, who shall be selected in accordance with section 48-609, and who shall
administer such fund in accordance with the directions of the commissioner
and shall issue his or her warrants upon it in accordance with such rules and
regulations as the commissioner shall prescribe. He or she shall maintain
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within the fund three separate accounts: (1) A clearing account, (2) an Unem-
ployment Trust Fund account, and (3) a benefit account. All money payable to
the fund, upon receipt thereof by the commissioner, shall be forwarded to the
treasurer who shall immediately deposit the same in the clearing account.
Transfers of interest on delinquent contributions pursuant to subdivision (1)(b)
of section 48-621 and refunds payable pursuant to section 48-660 may be paid
from the clearing account upon warrants issued by the treasurer of the
Unemployment Compensation Fund under the direction of the commissioner.
After clearance thereof, all other money in the clearing account shall be
immediately deposited with the Secretary of the Treasury of the United States
of America to the credit of the account of this state in the Unemployment Trust
Fund, established and maintained pursuant to section 904 of the Social Securi-
ty Act, any provisions of law in this state relating to the deposit, administration,
release, or disbursement of money in the possession or custody of this state to
the contrary notwithstanding. The benefit account shall consist of all money
requisitioned from this state’s account in the Unemployment Trust Fund.
Except as herein otherwise provided, money in the clearing and benefit ac-
counts may be deposited by the treasurer under the direction of the commis-
sioner in any bank or public depository in which general funds of the state may
be deposited, but no public deposit insurance charge or premium shall be paid
out of the fund. The treasurer shall be bonded or insured as required by section
11-201.

Source: Laws 1937, c. 108, § 9, p. 387; Laws 1939, c. 56, § 7, p. 243;
Laws 1941, c. 94, § 7, p. 395; C.S.Supp., 1941, § 48-709; R.S.
1943, § 48-618; Laws 1947, c. 175, § 5, p. 573; Laws 1955, c.
190, § 4, p. 541; Laws 1978, LB 653, § 11; Laws 1985, LB 339,
§ 15; Laws 1995, LB 1, § 3; Laws 2000, LB 953, § 4; Laws 2004,
LB 884, § 22.

48-619 Unemployment Trust Fund; withdrawals.

Money shall be requisitioned from this state’s account in the Unemployment
Trust Fund solely for the payment of benefits in accordance with lawful rules
and regulations prescribed by the Commissioner of Labor, except that subject
to the limitations therein contained, money credited to this fund pursuant to
section 903 of the federal Social Security Act, as amended, may upon an
appropriation duly made by the Legislature, be used for the administration of
the Employment Security Law and shall for such purposes and to the extent
required be transferred to the Employment Security Administration Fund
established in subdivision (1)(a) of section 48-621. The commissioner shall from
time to time requisition from the Unemployment Trust Fund such amounts, not
exceeding the amounts standing to this state’s account therein, as he or she
deems necessary for the payment of benefits for a reasonable future period.
Upon receipt thereof the treasurer shall deposit such money in the benefit
account and shall issue his or her warrants as aforesaid and as provided by law
for the payment of benefits solely from such benefit account. Expenditures of]
such money in the benefit account and refunds from the clearing account shall
not be subject to any provisions of law requiring specific appropriations. Any
balance of money requisitioned from the Unemployment Trust Fund, which
remains unclaimed or unpaid in the benefit account after the expiration of the
period for which such sums were requisitioned, shall either be deducted from
estimates for, and may be utilized for the payment of, benefits during succeed-

Reissue 2010 28



EMPLOYMENT SECURITY § 48-621

ing periods or, in the discretion of the commissioner, shall be redeposited with
the Secretary of the Treasury of the United States of America, to the credit of
this state’s account in the Unemployment Trust Fund, as provided in section
48-618. As used in this section, the term warrant shall include a signature
negotiable instrument, electronic funds transfer system, telephonic funds trans-
fer system, electric funds transfer system, funds transfers as provided for in
article 4A, Uniform Commercial Code, mechanical funds transfer system, or
other funds transfer system established by the treasurer. The warrant, when it is
a dual signature negotiable instrument, shall affect the state’s cash balance in
the bank when redeemed by the treasurer, not when cashed by a financial
institution.

Source: Laws 1937, c. 108, § 9, p. 388; Laws 1939, c. 56, § 7, p. 244;
C.S.Supp.,1941, § 48-709; R.S.1943, § 48-619; Laws 1957, c.
208, § 2, p. 728; Laws 1985, LB 339, § 16; Laws 1995, LB 1, § 4;
Laws 2000, LB 953, § 5; Laws 2005, LB 484, § 4.

48-620 Unemployment Trust Fund; discontinuance; investment.

The provisions of sections 48-617 to 48-619, to the extent that they relate to
the Unemployment Trust Fund, shall be operative only so long as such Unem-
ployment Trust Fund continues to exist and so long as the Secretary of the
Treasury of the United States of America continues to maintain for this state a
separate book account of all funds deposited therein by this state for benefit
purposes, together with this state’s proportionate share of the earnings of such
Unemployment Trust Fund, from which no other state is permitted to make
withdrawals. If and when such Unemployment Trust Fund ceases to exist or
such separate book account is no longer maintained, all money, properties, or
securities therein belonging to the Unemployment Compensation Fund of this
state shall be transferred to the treasurer of the Unemployment Compensation
Fund.

Any money in the Unemployment Trust Fund available for investment shall
be invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act. If advances to the
Unemployment Trust Fund under Title XII of the federal Social Security Act are
necessary, any interest required to be paid on such advances shall be paid in a
timely manner and shall not be paid by this state, directly or indirectly, by an
equivalent reduction in state unemployment taxes or otherwise, from amounts
in the Unemployment Compensation Fund.

Source: Laws 1937, c. 108, § 9, p. 388; Laws 1939, c. 56, § 7, p. 245;
C.S.Supp., 1941, § 48-709; R.S.1943, § 48-620; Laws 1969, c.
584, § 49, p. 2375; Laws 1984, LB 746, § 1; Laws 1995, LB 7,
§ 47.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-621 Employment Security Administration Fund; Employment Security
Special Contingent Fund; created; use; investment; federal funds; treatment.

(1) The administrative fund shall consist of the Employment Security Admin-
istration Fund and the Employment Security Special Contingent Fund. Each
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fund shall be maintained as a separate and distinct account in all respects, as
follows:

(a) There is hereby created in the state treasury a special fund to be known as
the Employment Security Administration Fund. All money credited to this fund
is hereby appropriated and made available to the Commissioner of Labor. All
money in this fund shall be expended solely for the purposes and in the
amounts found necessary as defined by the specific federal programs, state
statutes, and contract obligations for the proper and efficient administration of
all programs of the Department of Labor. The fund shall consist of all money
appropriated by this state and all money received from the United States of
America or any agency thereof, including the Department of Labor and the
Railroad Retirement Board, or from any other source for such purpose. Money
received from any agency of the United States or any other state as compensa-
tion for services or facilities supplied to such agency, any amounts received
pursuant to any surety bond or insurance policy for losses sustained by the
Employment Security Administration Fund or by reason of damage to equip-
ment or supplies purchased from money in such fund, and any proceeds
realized from the sale or disposition of any equipment or supplies which may
no longer be necessary for the proper administration of such programs shall
also be credited to this fund. All money in this fund shall be deposited,
administered, and disbursed in the same manner and under the same condi-
tions and requirements as is provided by law for other special funds in the state
treasury. Any balances in this fund, except balances of money therein appropri-
ated from the General Fund of this state, shall not lapse at any time but shall be
continuously available to the commissioner for expenditure consistent with the
Employment Security Law. Any money in the Employment Security Adminis-
tration Fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act; and

(b) There is hereby created in the state treasury a special fund to be known as
the Employment Security Special Contingent Fund. Any money in the Employ-
ment Security Special Contingent Fund available for investment shall be
invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act. All money
collected under section 48-655 as interest on delinquent contributions, less
refunds, shall be credited to this fund from the clearing account of the
Unemployment Compensation Fund at the end of each calendar quarter. Such
money shall not be expended or available for expenditure in any manner which
would permit its substitution for or a corresponding reduction in federal funds
which would in the absence of such money be available to finance expenditures
for the administration of the unemployment insurance law, but nothing in this
section shall prevent the money from being used as a revolving fund to cover
expenditures necessary and proper under the law for which federal funds have
been duly requested but not yet received, subject to the charging of such
expenditures against such federal funds when received. The money in this fund
may be used by the Commissioner of Labor only as follows:

(i) To replace within a reasonable time any money received by this state
pursuant to section 302 of the federal Social Security Act, as amended, and
required to be paid under section 48-622;

(ii) To meet special extraordinary and contingent expenses which are deemed
essential for good administration but which are not provided in grants from the
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Secretary of Labor of the United States and, for this purpose, no expenditures
shall be made from this fund except on written authorization by the Governor
at the request of the Commissioner of Labor;

(iii) To be transferred to the Nebraska Community College Aid Cash Fund;
and

(iv) To be transferred to the Job Training Cash Fund.

(2)(a) Money credited to the account of this state in the Unemployment Trust
Fund by the United States Secretary of the Treasury pursuant to section 903 of
the Social Security Act may not be requisitioned from this state’s account or
used except for the payment of benefits and for the payment of expenses
incurred for the administration of the Employment Security Law and public
employment offices. Such money may be requisitioned pursuant to section
48-619 for the payment of benefits. Such money may also be requisitioned and
used for the payment of expenses incurred for the administration of the
Employment Security Law and public employment offices but only pursuant to
a specific appropriation by the Legislature and only if the expenses are incurred
and the money is requisitioned after the date of enactment of an appropriation
law which specifies the purposes for which such money is appropriated and the
amounts appropriated therefor. Such appropriation is subject to the following
conditions:

(i) The period within which such money may be obligated is limited to a
period ending not more than two years after the effective date of the appropria-
tion law; and

(i) The amount which may be obligated is limited to an amount which does
not exceed the amount by which the aggregate of the amounts transferred to
the account of this state pursuant to section 903 of the Social Security Act
exceeds the aggregate of the amounts used by this state pursuant to the
Employment Security Law and charged against the amounts transferred to the
account of this state.

(b) For purposes of subdivision (2)(a)(ii) of this section, the amounts obligated
under an appropriation for the administrative purposes described in such
subdivision shall be charged against transferred amounts at the exact time the
obligation is entered into.

(¢c) The appropriation, obligation, and expenditure or other disposition of]
money appropriated under this subsection shall be accounted for in accordance
with standards established by the United States Secretary of Labor.

(d) Money appropriated as provided in this subsection for the payment of]
expenses of administration shall be requisitioned as needed for the payment of
obligations incurred under such appropriation and, upon requisition, shall be
credited to the Employment Security Administration Fund from which such
payments shall be made. Money so credited shall, until expended, remain a part
of the Employment Security Administration Fund and, if it will not be immedi-
ately expended, shall be returned promptly to the account of this state in the
Unemployment Trust Fund.

(e) Notwithstanding subdivision (2)(a) of this section, money credited with
respect to federal fiscal years 1999, 2000, and 2001 shall be used solely for the
administration of the unemployment compensation program and are not sub-
ject to appropriation by the Legislature.
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(3) There is hereby appropriated out of the funds made available to this state
in federal fiscal year 2002 under section 903(d) of the federal Social Security
Act, as amended, the sum of $6,800,484, or so much thereof as may be
necessary, to be used, under the direction of the Department of Labor, for the
administration of the Employment Security Law and public employment of-
fices. The expenditure or other disposition of money appropriated under this
subsection shall be accounted for in accordance with standards established by
the United States Secretary of Labor. Reed Act distributions appropriated
pursuant to this subsection may be amortized with federal grant funds provided
pursuant to Title III of the federal Social Security Act and the federal Wagner-
Peyser Act for the purpose of administering the state unemployment compensa-
tion and employment service programs to the extent allowed under such acts
and the regulations adopted pursuant thereto. Except as specifically provided in
this subsection, all provisions of subsection (2) of this section, except subdivi-
sion (2)(a)(i) of this section, shall apply to this appropriation. The commissioner
shall submit an annual report to the Governor, the Speaker of the Legislature,
and the chairpersons of the Appropriations Committee and the Business and
Labor Committee of the Legislature describing expenditures made pursuant to
this subsection.

Source: Laws 1937, c. 108, § 13, p. 397; Laws 1939, c. 56, § 10, p. 248;
Laws 1941, c. 94, § 10, p. 398; C.S.Supp.,1941, § 48-712; R.S.
1943, § 48-621; Laws 1947, c. 175, § 6, p. 574; Laws 1949, c.
163, § 5, p. 421; Laws 1957, c. 208, § 3, p. 729; Laws 1969, c.
584, § 50, p. 2375; Laws 1985, LB 339, § 17; Laws 1989, LB 305,
§ 4; Laws 1994, LB 1066, § 38; Laws 1995, LB 1, § 5; Laws
1996, LB 1072, § 3; Laws 1999, LB 608, § 2; Laws 2000, LB 953,
§ 6; Laws 2003, LB 197, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-622 Funds lost and improper expenditures; replacement; reimbursement.

This state recognizes its obligation to replace, and hereby pledges the faith of
this state that funds will be provided in the future, and applied to the replace-
ment of, any money received from the Secretary of Labor of the United States
under Title IIT of the Social Security Act, any unencumbered balances in the
Employment Security Administration Fund, any money granted to this state
pursuant to the Wagner-Peyser Act, and any money made available by the state
or its political subdivisions and matched by such money granted to this state
pursuant to the Wagner-Peyser Act, which the Secretary of Labor finds has,
because of any action or contingency, been lost or has been expended for
purposes other than, or in amounts in excess of, those found necessary by the
Secretary of Labor for the proper administration of the Employment Security
Law. To the extent possible such money shall be promptly replaced by money
appropriated for such purpose from the Employment Security Special Contin-
gent Fund of this state to the Employment Security Administration Fund for
expenditure as provided in section 48-621.

Source: Laws 1941, c. 94, § 10, p. 398; C.S.Supp., 1941, § 48-712; R.S.
1943, § 48-622; Laws 1949, c. 163, § 6, p. 423; Laws 1961, c.
238,8 4, p. 710; Laws 1985, LB 339, § 18.

Reissue 2010 32



EMPLOYMENT SECURITY § 48-622.02

48-622.01 State Unemployment Insurance Trust Fund; created; use; invest-
ment; commissioner; powers and duties; cessation of state unemployment
insurance tax; effect.

(1) There is hereby created in the state treasury a special fund to be known as
the State Unemployment Insurance Trust Fund. All state unemployment insur-
ance tax collected under sections 48-648 to 48-661, less refunds, shall be paid
into the fund. Such money shall be held in trust for the sole and exclusive use of]
payment of unemployment insurance benefits. Any money in the fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act,
except that interest earned on money in the fund shall be credited to the
Nebraska Training and Support Trust Fund at the end of each calendar quarter.

(2) The commissioner shall have authority to determine when and in what
amounts withdrawals from the State Unemployment Insurance Trust Fund for
payment of benefits are necessary. Amounts withdrawn for payment of benefits
shall be immediately forwarded to the Secretary of the Treasury of the United
States of America to the credit of the state’s account in the Unemployment
Trust Fund, provisions of law in this state relating to the deposit, administra-
tion, release, or disbursement of money in the possession or custody of this
state to the contrary notwithstanding.

(3) If and when the state unemployment insurance tax ceases to exist as
determined by the Governor, all money then in the State Unemployment
Insurance Trust Fund less accrued interest shall be immediately transferred to
the credit of the state’s account in the Unemployment Trust Fund, provisions of
law in this state relating to the deposit, administration, release, or disbursement
of money in the possession or custody of this state to the contrary notwithstand-
ing. The determination to eliminate the state unemployment insurance tax shall
be based on the solvency of the state’s account in the Unemployment Trust
Fund and the need for training of Nebraska workers. Accrued interest in the
State Unemployment Insurance Trust Fund shall be credited to the Nebraska
Training and Support Trust Fund.

Source: Laws 1994, LB 1337, § 4; Laws 1995, LB 7, § 48; Laws 2009,
LB631, § 2.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-622.02 Nebraska Training and Support Trust Fund; created; investment;
use; Administrative Costs Reserve Account; created; use.

(1) There is hereby created in the state treasury a special fund to be known as
the Nebraska Training and Support Trust Fund. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act. All money deposited or paid into the fund is hereby appropriat-
ed and made available to the commissioner. No expenditures shall be made
from the fund without the written authorization of the Governor upon the
recommendation of the commissioner. Any interest earned on money in the
State Unemployment Insurance Trust Fund shall be credited to the Nebraska
Training and Support Trust Fund.
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(2) Money in the Nebraska Training and Support Trust Fund shall be used for
(a) administrative costs of establishing, assessing, collecting, and maintaining
state unemployment insurance tax liability and payments, (b) administrative
costs of creating, maintaining, and dissolving the State Unemployment Insur-
ance Trust Fund and the Nebraska Training and Support Trust Fund, (c)
support of public and private job training programs designed to train, retrain,
or upgrade work skills of existing Nebraska workers, (d) recruitment of workers
to Nebraska, (e) training new employees of expanding Nebraska businesses, (f)
the costs of creating a common web portal for the attraction of businesses and
workers to Nebraska, and (g) payment of unemployment insurance benefits if
solvency of the state’s account in the Unemployment Trust Fund and of the
State Unemployment Insurance Trust Fund so require.

(3) There is hereby created within the Nebraska Training and Support Trust
Fund a separate account to be known as the Administrative Costs Reserve
Account. Money shall be allocated from the Nebraska Training and Support
Trust Fund to the Administrative Costs Reserve Account in amounts sufficient
to pay the anticipated administrative costs identified in subdivisions (2)(a)
through (g) of this section. The administrative costs determined to be applicable
to creation and operation of the State Unemployment Insurance Trust Fund
and the Nebraska Training and Support Trust Fund shall be paid out of the
Administrative Costs Reserve Account.

Source: Laws 1994, LB 1337, § 5; Laws 1995, LB 7, § 49; Laws 2009,
LB631, § 3.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-622.03 Nebraska Worker Training Board; created; members; chairperson;
annual program plan; report.

(1) There is hereby created as of January 1, 1996, the Nebraska Worker
Training Board consisting of seven members appointed and serving for terms
determined by the Governor as follows:

(a) A representative of employers in Nebraska;

(b) A representative of employees in Nebraska;

(c) A representative of the public;

(d) The Commissioner of Labor or a designee;

(e) The Director of Economic Development or a designee;
(f) The Commissioner of Education or a designee; and

(g) The chairperson of the governing board of the Nebraska Community
College Association or a designee.

(2) Beginning July 1, 1996, and annually thereafter, the Governor shall
appoint a chairperson for the board. The chairperson shall be either the
representative of the employers, the representative of the employees, or the
representative of the public.

(3) Beginning July 1, 1996, and annually thereafter the board shall prepare
an annual program plan for the upcoming fiscal year containing guidelines for
the program financed by the Nebraska Training and Support Trust Fund. The
guidelines shall include, but not be limited to, guidelines for certifying training
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providers, criteria for evaluating requests for the use of money under section
48-622.02, and guidelines for requiring employers to provide matching funds.
The guidelines shall give priority to training that contributes to the expansion of
the Nebraska workforce and increasing the pool of highly skilled workers in
Nebraska.

(4) Beginning September 1, 1997, and annually thereafter, the board shall
provide a report to the Governor covering the activities of the program
financed by the Nebraska Training and Support Trust Fund for the previous
fiscal year. The report shall contain an assessment of the effectiveness of the
program and its administration.

Source: Laws 1994, LB 1337, § 6; Laws 2009, LB631, § 4.

48-623 Benefits; how paid.

All benefits provided in the Employment Security Law shall be payable from
the Unemployment Compensation Fund. All benefits shall be paid through
employment offices in accordance with such rules and regulations as the
Commissioner of Labor may prescribe.

Source: Laws 1937, c. 108, § 3, p. 374; Laws 1939, c. 56, § 2, p. 233;
Laws 1941, c. 94, § 2, p. 381; C.S.Supp., 1941, § 48-703; R.S.
1943, § 48-623; Laws 1985, LB 339, § 19.

48-624 Benefits; weekly benefit amount; calculation.

(1) For any benefit year beginning on or after January 1, 2001, through
December 31, 2005, an individual’s weekly benefit amount shall be one-half his
or her average weekly wage rounded down to the nearest even whole dollar
amount, but shall not exceed one-half of the state average weekly wage as
annually determined under section 48-121.02.

(2) For any benefit year beginning on or after January 1, 2006, through
December 31, 2007, an individual’s weekly benefit amount shall be one-half of
his or her average weekly wage rounded down to the nearest even whole dollar
amount, but shall not exceed two hundred eighty-eight dollars per week.

(3) For any benefit year beginning on or after January 1, 2008, through
December 31, 2010, an individual’s weekly benefit amount shall be one-half of
his or her average weekly wage rounded down to the nearest even whole dollar
amount, but shall not exceed the lesser of one-half of the state average weekly
wage as annually determined under section 48-121.02 or the previous year’s
maximum weekly benefit amount plus ten dollars per week.

(4) For any benefit year beginning on or after January 1, 2011, an individual’s
weekly benefit amount shall be one-half of his or her average weekly wage
rounded down to the nearest even whole dollar amount, but shall not exceed
one-half of the state average weekly wage as annually determined under section
48-121.02.

(5) For purposes of this section, an individual's average weekly wage shall
equal the wages paid for insured work in the highest quarter of the base period
divided by thirteen.

Source: Laws 1937, c. 108, § 3, p. 375; Laws 1939, c. 56, § 2, p. 233;
Laws 1941, c. 94, § 2, p. 381; C.S.Supp., 1941, § 48-703; R.S.
1943, § 48-624; Laws 1945, c. 114, § 2, p. 371; Laws 1949, c.
163, § 1, p. 423; Laws 1951, c. 157, § 1, p. 630; Laws 1953, c.
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168, § 1, p. 541; Laws 1955, c. 190, § 5, p. 542; Laws 1957, c.
209, § 1, p. 738; Laws 1959, c. 229, § 1, p. 802; Laws 1963, c.
291, § 1, p. 870; Laws 1965, c. 286, § 1, p. 819; Laws 1967, c.
299, § 1, p. 814; Laws 1969, c. 401, § 1, p. 1394; Laws 1971, LB
651, § 4; Laws 1972, LB 1391, § 1; Laws 1973, LB 333, § 1;
Laws 1974, LB 775, § 1; Laws 1975, LB 475, § 1; Laws 1977, LB
337,8 1; Laws 1979, LB 183, § 1; Laws 1983, LB 524, § 1; Laws
1985, LB 216, § 1; Laws 1987, LB 446, § 1; Laws 1990, LB 315,
§ 1; Laws 1994, LB 286, § 2; Laws 1998, LB 225, § 1; Laws
2005, LB 739, § 5; Laws 2007, LB265, § 8.

48-625 Benefits; weekly payment; how computed.

(1) For benefit years beginning on or before September 30, 2006, each
eligible individual who is unemployed in any week shall be paid with respect to
such week a benefit in an amount equal to his or her full weekly benefit amount
if he or she has wages payable to him or her with respect to such week equal to
one-half of such benefit amount or less. In the event he or she has wages
payable to him or her with respect to such week greater than one-half of such
benefit amount but less than his or her full weekly benefit amount, he or she
shall be paid an amount equal to one-half of such benefit amount. For any
benefit year beginning on or after October 1, 2006, each individual who is
unemployed in any week shall be paid with respect to such week a benefit in an
amount equal to his or her full weekly benefit amount if he or she has wages
payable to him or her with respect to such week equal to one-fourth of such
benefit amount or less. In the event he or she has wages payable to him or her
with respect to such week greater than one-fourth of such benefit amount, he or
she shall be paid with respect to that week an amount equal to the individual’s
weekly benefit amount less that part of wages payable to the individual with
respect to that week in excess of one-fourth of the individual’s weekly benefit
amount. In the event there is any deduction from such individual's weekly
benefit amount because of earned wages pursuant to this subsection or as a
result of the application of subdivision (5) of section 48-628, the resulting
benefit payment, if not an exact dollar amount, shall be computed to the next
lower dollar amount.

Any amount of unemployment compensation payable to any individual for
any week, if not an even dollar amount, shall be rounded to the next lower full
dollar amount.

No deduction shall be made for any supplemental payments received by a
claimant under the provisions of subsection (b) of section 408 of Title IV of the
Veterans Readjustment Assistance Act of 1952.

The percentage of benefits and the percentage of extended benefits which are
federally funded may be adjusted in accordance with the Balanced Budget and
Emergency Deficit Control Act of 1985, Public Law 99-177.

(2) Vacation leave pay including that received in a lump sum or upon
separation from employment shall be prorated in an amount reasonably attrib-
utable to each week claimed and considered payable with respect to such week.

Source: Laws 1937, c. 108, § 3, p. 375; Laws 1939, c. 56, § 2, p. 234;
Laws 1941, c. 94, § 2, p. 382; C.S.Supp., 1941, § 48-703; R.S.
1943, § 48-625; Laws 1949, c. 163, § 8, p. 424; Laws 1953, c.
167, § 5, p. 531; Laws 1980, LB 800, § 2; Laws 1982, LB 801,
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§ 1; Laws 1983, LB 248, § 3; Laws 1986, LB 950, § 2; Laws
1987, LB 461, § 1; Laws 1995, LB 1, § 6; Laws 1999, LB 608,
§ 3; Laws 2005, LB 739, § 8.

48-626 Benefits; maximum annual amount; determination.

Any otherwise eligible individual shall be entitled during any benefit year to a
total amount of benefits equal to whichever is the lesser of (1) twenty-six times
his or her benefit amount or (2) one-third of his or her wages in the employ-
ment of each employer per calendar quarter of his or her base period; except
that when any individual has been separated from his or her employment with
a base period employer under the circumstances under which he or she was or
could have been determined disqualified under subdivision (1) or (2) of section
48-628, the total benefit amount based on the employment from which he or
she was so separated shall be reduced by an amount equal to the number of
weeks for which he or she is or would have been disqualified had he or she filed
a claim immediately after the separation, multiplied by his or her weekly
benefit amount, but not more than one reduction may be made for each
separation. In no event shall the benefit amount based on employment for any
employer be reduced to less than one benefit week when the individual was or
could have been determined disqualified under subdivision (1) of section
48-628. For purposes of sections 48-623 to 48-626, wages shall be counted as
wages for insured work for benefit purposes with respect to any benefit year
only if such benefit year begins subsequent to the date on which the employer
by whom such wages were paid has satisfied the conditions of section 48-603 or
subsection (3) of section 48-661 with respect to becoming an employer. In
order to determine the benefits due under this section and sections 48-624 and
48-625, each employer shall make reports, in conformity with reasonable rules
and regulations adopted by the commissioner, of the wages of any claimant. If
any such employer shall fail to make such report within the time prescribed,
the commissioner may accept the statement of such claimant as to his or her
wages, and any benefit payments based on such statement of earnings, in the
absence of fraud or collusion, will be final as to amount.

Source: Laws 1937, c. 108, § 3, p. 375; Laws 1939, c. 56, § 2, p. 235;
Laws 1941, c. 94, § 2, p. 382; C.S.Supp., 1941, § 48-703; R.S.
1943, § 48-626; Laws 1945, c. 114, § 3, p. 372; Laws 1949, c.
163, § 9, p. 425; Laws 1959, c. 229, § 2, p. 802; Laws 1963, c.
291, § 2, p. 871; Laws 1967, c. 300, § 1, p. 816; Laws 1972, LB
1392, § 4; Laws 1980, LB 800, § 3; Laws 1985, LB 339, § 20;
Laws 1986, LB 950, § 3; Laws 1995,LB 1, § 7.

The duration of maximum benefits is not affected by discharge
for ordinary misconduct. Grand Island Baking Co. v. Frantz,
141 Neb. 803, 4 N.W.2d 921 (1942).

48-627 Benefits; eligibility conditions; availability for work; requirements.

An unemployed individual shall be eligible to receive benefits with respect to
any week, only if the Commissioner of Labor finds:

(1) He or she has registered for work at, and thereafter continued to report
at, an employment office in accordance with such rules and regulations as the
commissioner may prescribe, except that the commissioner may, by rule and
regulation, waive or alter either or both of the requirements of this subdivision
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as to individuals attached to regular jobs and as to such other types of cases or
situations, with respect to which he or she finds that compliance with such
requirements, would be oppressive, or would be inconsistent with the purposes
of the Employment Security Law, except that no such rule or regulation shall
conflict with section 48-623;

(2) He or she has made a claim for benefits, in accordance with section
48-629;

(3) He or she is able to work and is available for work. No individual, who is
otherwise eligible, shall be deemed ineligible, or unavailable for work, because
he or she is on vacation without pay during such week, if such vacation is not
the result of his or her own action as distinguished from any collective action
by a collective-bargaining agent or other action beyond his or her individual
control, and regardless of whether he or she has not been notified of the
vacation at the time of his or her hiring. An individual who is otherwise eligible
shall not be deemed unavailable for work or failing to engage in an active work
search solely because such individual is seeking part-time work if the majority
of the weeks of work in an individual’s base period include part-time work. For
purposes of this subdivision, seeking only part-time work shall mean seeking
less than full-time work having comparable hours to the individual’s part-time
work in the base period, except that the individual must be available for work
at least twenty hours per week. Receipt of a non-service-connected total
disability pension by a veteran at the age of sixty-five or more shall not of itself
bar the veteran from benefits as not able to work. An otherwise eligible
individual while engaged in a training course approved for him or her by the
commissioner shall be considered available for work for the purposes of this
section. An inmate in a penal or custodial institution shall be considered
unavailable for work for purposes of this section;

(4) He or she has been unemployed for a waiting period of one week. No
week shall be counted as a week of unemployment for the purpose of this
subdivision (a) unless it occurs within the benefit year, which includes the week
with respect to which he or she claims payment of benefits, (b) if benefits have
been paid with respect thereto, or (c) unless the individual was eligible for
benefits with respect thereto, as provided in sections 48-627 and 48-628, except
for the requirements of this subdivision and of subdivision (6) of section 48-628;

(5)(a) For any benefit year beginning on or after January 1, 2006, he or she
has, within his or her base period, been paid a total sum of wages for
employment by employers equal to not less than two thousand five hundred
dollars, of which sum at least eight hundred dollars has been paid in each of
two quarters in his or her base period, and subsequent to filing the claim which
establishes the previous benefit year, the individual has earned wages in
insured work of at least six times his or her weekly benefit amount for the
previous benefit year.

(b) For any benefit year beginning on or after July 1, 2011, he or she has (i)
within his or her base period, been paid a total sum of wages for employment
by employers equal to not less than three thousand seven hundred seventy
dollars, of which sum at least one thousand eight hundred fifty dollars has been
paid in one quarter in his or her base period and eight hundred dollars has
been paid in a second quarter of his or her base period, and (ii) subsequent to
filing the claim which establishes the previous benefit year, earned wages in
insured work of at least six times his or her weekly benefit amount for the
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previous benefit year. Commencing January 1, 2012, and each January 1
thereafter, the amount which an individual is required to earn within his or her
base period shall be adjusted annually. The adjusted amount shall be equal to
the then current amount adjusted by the cumulative percentage change in the
Consumer Price Index for All Urban Consumers published by the Federal
Bureau of Labor Statistics for the one-year period ending on the previous
September 30.

(c) For the purposes of this subdivision (5), (i) for the determination of
monetary eligibility, wages paid within a base period shall not include wages
from any calendar quarter previously used to establish a valid claim for
benefits, (ii) wages shall be counted as wages for insured work for benefit
purposes with respect to any benefit year only if such benefit year begins
subsequent to the date on which the employer, by whom such wages were paid,
has satisfied the conditions of section 48-603 or subsection (3) of section
48-661, with respect to becoming an employer, and (iii) with respect to weeks
of unemployment beginning on or after January 1, 1978, wages for insured
work for benefit purposes with respect to any benefit year shall include wages
paid for services as defined by subdivision (4)(a), (b), (c), or (d) of section
48-604 to the extent that such services were not services in employment under
subdivision (4)(a) of section 48-604 or section 48-661 immediately prior to
September 2, 1977, even though the employer by whom such wages were paid
had not satisfied the conditions of subdivision (8), (9), (10), or (11) of section
48-603 with respect to becoming an employer at the time such wages were paid
except to the extent that assistance under Title II of the federal Emergency Jobs
and Unemployment Assistance Act of 1974 was paid on the basis of such
services; and

(6) He or she is participating in reemployment services at no cost to such
individual as directed by the commissioner, such as job search assistance
services, if the individual has been determined to be likely to exhaust regular
benefits and to need reemployment services pursuant to a profiling system
established by rule and regulation of the commissioner which is in compliance
with section 303(j)(1) of the federal Social Security Act, unless the commission-
er determines that: (a) The individual has completed such services; or (b) there
is justifiable cause for the claimant’s failure to participate in such services.

Source: Laws 1937, c. 108, § 4, p. 376; Laws 1939, c. 56, § 3, p. 235;
Laws 1941, c. 94, § 3, p. 383; C.S.Supp.,1941, § 48-704; R.S.
1943, § 48-627; Laws 1945, c. 115, § 3, p. 382; Laws 1949, c.
163, § 10, p. 425; Laws 1953, c. 167, § 6, p. 531; Laws 1955, c.
190, § 6, p. 543; Laws 1957, c. 209, § 2, p. 739; Laws 1959, c.
230, § 1, p. 804; Laws 1961, c. 241, § 1, p. 717; Laws 1963, c.
291, § 3, p. 872; Laws 1963, c. 292, § 1, p. 875; Laws 1971, LB
651, 8 5; Laws 1973, LB 372, 8§ 1; Laws 1977, LB 509, § 4; Laws
1981, LB 470, § 2; Laws 1985, LB 339, § 21; Laws 1987, LB 446,
§ 2; Laws 1987, LB 469, § 1; Laws 1988, LB 1033, § 2; Laws
1995, LB 1, § 8; Laws 1995, LB 240, § 1; Laws 1998, LB 225,
§ 2; Laws 2005, LB 484, § 5; Laws 2005, LB 739, § 9; Laws
2010, LB1020, § 3.

Operative date July 1, 2011.

Availability is required for eligibility to receive unemployment Without an order from the sentencing court granting the
compensation benefits. Robinson v. Commissioner of Labor, 267 privilege to leave the jail for work, an inmate was not “‘avail-
Neb. 579, 675 N.W.2d 683 (2004).
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able” for work under this section. Robinson v. Commissioner of
Labor, 267 Neb. 579, 675 N.W.2d 683 (2004).

This section describes weekly requirements for continuing
eligibility and does not address the reasons why a person
became unemployed or threshold questions of eligibility. Ponde-
rosa Villa v. Hughes, 224 Neb. 627, 399 N.W.2d 813 (1987).

A lump-sum severance allowance paid to a claimant is not to
be prorated to the calendar quarters immediately following the
date of payment in order to determine whether the monetary
eligibility requirements of subdivision (e) of this section have
been met. Sorensen v. Meyer, 220 Neb. 457, 370 N.W.2d 173
(1985).

LABOR

The provision that a claimant earn a certain amount of wages
during any benefit year and during each of two quarters thereof]
is intended to prevent a claimant from electing to simply collect
unemployment benefits rather than work. Sorensen v. Meyer,
220 Neb. 457, 370 N.W.2d 173 (1985).

A professional symphony musician employed under a seasonal
contract rather than an annual contract was entitled to unems-
ployment benefits for the time he was unemployed during the
symphony’s “off season”. Hanlon v. Boden, 209 Neb. 169, 306
N.W.2d 858 (1981).

Registration for work alone is not sufficient to show primal
facie a right to benefits. Hunter v. Miller, 148 Neb. 402, 27
N.W.2d 638 (1947).

48-628 Benefits; conditions disqualifying applicant; exceptions.
An individual shall be disqualified for benefits:

(1)(a) For the week in which he or she has left work voluntarily without good
cause, if so found by the commissioner, and for the thirteen weeks which
immediately follow such week. A temporary employee of a temporary help firm
has left work voluntarily without good cause if the temporary employee does
not contact the temporary help firm for reassignment upon completion of an
assignment and the temporary employee has been advised by the temporary
help firm of his or her obligation to contact the temporary help firm upon
completion of assignments and has been advised by the temporary help firm
that the temporary employee may be denied benefits for failure to do so; or

(b) For the week in which he or she has left work voluntarily for the sole
purpose of accepting previously secured, permanent, full-time, insured work,
which he or she does accept, which offers a reasonable expectation of better-
ment of wages or working conditions, or both, and for which he or she earns
wages payable to him or her, if so found by the commissioner, and for the two
weeks which immediately follow such week;

(2) For the week in which he or she has been discharged for misconduct
connected with his or her work, if so found by the commissioner, and for the
fourteen weeks which immediately follow such week. If the commissioner finds
that such individual’s misconduct was gross, flagrant, and willful, or was
unlawful, the commissioner shall totally disqualify such individual from receiv-
ing benefits with respect to wage credits earned prior to discharge for such
misconduct. In addition to the fourteen-week benefit disqualification assessed
under this subdivision, the commissioner shall cancel all wage credits earned
as a result of employment with the discharging employer if the commissioner
finds that the individual was discharged for misconduct in connection with the
work which was not gross, flagrant, and willful or unlawful but which included
being under the influence of any intoxicating beverage or being under the
influence of any controlled substance listed in section 28-405 not prescribed by
a physician licensed to practice medicine or surgery when the individual is so
under the influence on the worksite or while engaged in work for the employer;

(3)(a) For any week of unemployment in which he or she has failed, without
good cause, to apply for available, suitable work when so directed by the
employment office or the commissioner, to accept suitable work offered him or
her, or to return to his or her customary self-employment, if any, and the
commissioner so finds, and for the twelve weeks which immediately follow
such week, and his or her total benefit amount to which he or she is then
entitled shall be reduced by an amount equal to the number of weeks for which
he or she has been disqualified by the commissioner.
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(b) In determining whether or not any work is suitable for an individual, the
commissioner shall consider the degree of risk involved to the individual’s
health, safety, and morals, his or her physical fitness and prior training, his or
her experience and prior earnings, his or her length of unemployment and
prospects for securing local work in his or her customary occupation, and the
distance of the available work from his or her residence.

(c) Notwithstanding any other provisions of the Employment Security Law,
no work shall be deemed suitable and benefits shall not be denied under such
law to any otherwise eligible individual for refusing to accept new work under
any of the following conditions: (i) If the position offered is vacant due directly
to a strike, lockout, or other labor dispute; (ii) if the wages, hours, or other
conditions of the work offered are substantially less favorable to the individual
than those prevailing for similar work in the locality; or (iii) if, as a condition of
being employed, the individual would be required to join a company union or
to resign from or refrain from joining any bona fide labor organization.

(d) Notwithstanding any other provisions in subdivision (3) of this section, no
otherwise eligible individual shall be denied benefits with respect to any week
in which he or she is in training with the approval of the commissioner, by
reason of the application of the provisions in subdivision (3) of this section
relating to failure to apply for or a refusal to accept suitable work.

(e) No individual shall be disqualified for refusing to apply for available, full-
time work or accept full-time work under subdivision (3)(a) of this section
solely because such individual is seeking part-time work if the majority of the
weeks of work in an individual’s base period include part-time work. For
purposes of this subdivision, seeking only part-time work shall mean seeking
less than full-time work having comparable hours to the individual’'s part-time
work in the base period, except that the individual must be available for work
at least twenty hours per week;

(4) For any week with respect to which the commissioner finds that his or her
total unemployment is due to a stoppage of work which exists because of a
labor dispute at the factory, establishment, or other premises at which he or she
is or was last employed, except that this subdivision shall not apply if it is
shown to the satisfaction of the commissioner that (a) the individual is not
participating in, financing, or directly interested in the labor dispute which
caused the stoppage of work and (b) he or she does not belong to a grade or
class of workers of which, immediately before the commencement of the
stoppage, there were members employed at the premises at which the stoppage
occurs, any of whom are participating, financing, or directly interested in the
dispute. If in any case, separate branches of work, which are commonly
conducted as separate businesses in separate premises, are conducted in
separate departments of the same premises, each such department shall, for the
purposes of this subdivision, be deemed to be a separate factory, establishment,
or other premises;

(5) For any week with respect to which he or she is receiving or has received
remuneration in the form of (a) wages in lieu of notice, or a dismissal or
separation allowance, (b) compensation for temporary disability under the
workers’ compensation law of any state or under a similar law of the United
States, (c) retirement or retired pay, pension, annuity, or other similar periodic
payment under a plan maintained or contributed to by a base period or
chargeable employer, or (d) a gratuity or bonus from an employer, paid after
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termination of employment, on account of prior length of service, or disability
not compensated under the workers’ compensation law. Such payments made
in lump sums shall be prorated in an amount which is reasonably attributable
to such week. If the prorated remuneration is less than the benefits which
would otherwise be due, he or she shall be entitled to receive for such week, if
otherwise eligible, benefits reduced by the amount of such remuneration. The
prorated remuneration shall be considered wages for the quarter to which it is
attributable. Military service-connected disability compensation payable under
38 U.S.C. chapter 11 and primary insurance benefits payable under Title 1T of]
the Social Security Act, as amended, or similar payments under any act of
Congress shall not be deemed to be disqualifying or deductible from the benefit
amount. No deduction shall be made for the part of any retirement pension
which represents return of payments made by the individual. In the case of a
transfer by an individual or his or her employer of an amount from one
retirement plan to a second qualified retirement plan under the Internal
Revenue Code, the amount transferred shall not be deemed to be received by
the claimant until actually paid from the second retirement plan to the
claimant. No deduction shall be made for any benefit received under a supple-
mental unemployment benefit plan described in subdivision (29)(g) of section
48-602;

(6) For any week with respect to which or a part of which he or she has
received or is seeking unemployment benefits under an unemployment compen-
sation law of any other state or of the United States, except that if the
appropriate agency of such other state or of the United States finally deter-
mines that he or she is not entitled to such unemployment benefits, this
disqualification shall not apply;

(7) For any week of unemployment if such individual is a student. For the
purpose of this subdivision, student shall mean an individual registered for full
attendance at and regularly attending an established school, college, or univer-
sity, unless the major portion of his or her wages for insured work during his or
her base period was for services performed while attending school, except that
attendance for training purposes under a plan approved by the commissioner
for such individual shall not be disqualifying;

(8) For any week of unemployment if benefits claimed are based on services
performed:

(a) In an instructional, research, or principal administrative capacity for an
educational institution, if such week commences during the period between two
successive academic years or terms, or when an agreement provides instead for
a similar period between two regular, but not successive, terms during such
period, if such individual performs such services in the first of such academic
years or terms and if there is a contract or reasonable assurance that such
individual will perform services in any such capacity for any educational
institution in the second of such academic years or terms;

(b) In any other capacity for an educational institution, if such week com-
mences during a period between two successive academic years or terms, if
such individual performs such services in the first of such academic years or
terms, and if there is a reasonable assurance that such individual will perform
such services in the second of such academic years or terms, except that if
benefits are denied to any individual for any week under subdivision (8)(b) of
this section and such individual was not offered an opportunity to perform such
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services for the educational institution for the second of such academic years or:
terms, such individual shall be entitled to a retroactive payment of the benefits
for each week for which the individual filed a timely claim for benefits and for
which benefits were denied solely by reason of subdivision (8)(b) of this section;

(c) In any capacity described in subdivision (8)(a) or (b) of this section if such
week commences during an established and customary vacation period or
holiday recess if such individual performs such services in the period immedi-
ately before such vacation period or holiday recess, and there is a reasonable
assurance that such individual will perform such services in the period immedi-
ately following such vacation period or holiday recess;

(d) In any capacity described in subdivision (8)(a) or (b) of this section in an
educational institution while in the employ of an educational service agency,
and such individual shall be disqualified as specified in subdivisions (8)(a), (b),
and (c) of this section. As used in this subdivision, educational service agency
shall mean a governmental agency or governmental entity which is established
and operated exclusively for the purpose of providing services to one or more
educational institutions; and

(e) In any capacity described in subdivision (8)(a) or (b) of this section in an
educational institution if such services are provided to or on behalf of the
educational institution while in the employ of an organization or entity de-
scribed in section 3306(c)(7) or 3306(c)(8) of the Federal Unemployment Tax
Act, 26 U.S.C. 3306(c)(7) or (8), and such individual shall be disqualified as
specified in subdivisions (8)(a), (b), and (c) of this section;

(9) For any week of unemployment benefits if substantially all the services
upon which such benefits are based consist of participating in sports or athletic
events or training or preparing to so participate, if such week of unemployment
begins during the period between two successive sport seasons or similar
periods, if such individual performed such services in the first of such seasons
or similar periods, and if there is a reasonable assurance that such individual
will perform such services in the later of such seasons or similar periods;

(10) For any week of unemployment benefits if the services upon which such
benefits are based are performed by an alien unless such alien is an individual
who was lawfully admitted for permanent residence at the time such services
were performed, was lawfully present for purposes of performing such services,
or was permanently residing in the United States under color of law at the time
such services were performed, including an alien who was lawfully present in
the United States as a result of the application of section 212(d)(5) of the
Immigration and Nationality Act, 8 U.S.C. 1182(d)(5). Any data or information
required of individuals applying for benefits to determine whether benefits are
not payable to them because of their alien status shall be uniformly required
from all applicants for benefits. In the case of an individual whose application
for benefits would otherwise be approved, no determination that benefits to
such individual are not payable because of his or her alien status shall be made
except upon a preponderance of the evidence;

(11) Notwithstanding any other provisions of the Employment Security Law,
no otherwise eligible individual shall be denied benefits for any week because
he or she is in training approved under section 236(a)(1) of the federal Trade
Act of 1974, 19 U.S.C. 2296(a)(1), nor shall such individual be denied benefits
by reason of leaving work to enter such training, if the work left is not suitable
employment, or because of the application to any such week in training of
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provisions of the Employment Security Law, or any applicable federal unem-
ployment compensation law, relating to availability for work, active search for
work, or refusal to accept work. For purposes of this subdivision, suitable
employment shall mean, with respect to an individual, work of a substantially
equal or higher skill level than the individual’s past adversely affected employ-
ment, as defined for purposes of the federal Trade Act of 1974, and wages for
such work at not less than eighty percent of the individual's average weekly
wage as determined for purposes of such act;

(12) For any week during which the individual is on a leave of absence; and

(13) For any week of unemployment benefits or for waiting week credit if he
or she has been disqualified from the receipt of benefits pursuant to section
48-663.01 two or more times in the five-year period immediately prior to filing
his or her most recent claim. This subdivision shall not apply if the individual
has repaid in full any overpayments established in conjunction with the disqual-
ifications assessed under section 48-663.01 during that five-year period.

Source: Laws 1937, c. 108, § 5, p. 377; Laws 1939, c. 56, § 4, p. 236;
C.S.Supp., 1941, § 48-705; R.S.1943, § 48-628; Laws 1945, c.
114, § 4, p. 372; Laws 1955, c. 190, § 7, p. 545; Laws 1961, c.
241, § 2, p. 718; Laws 1965, c. 287, § 1, p. 821; Laws 1967, c.
301, 8 1, p. 818; Laws 1969, c. 402, § 1, p. 1395; Laws 1971, LB
651, § 6; Laws 1975, LB 370, § 1; Laws 1976, LB 819, § 1; Laws
1977, LB 509, § 5; Laws 1978, LB 128, § 1; Laws 1979, LB 581,
§ 3; Laws 1980, LB 800, § 4; Laws 1981, LB 470, § 3; Laws
1982, LB 801, § 2; Laws 1983, LB 248, § 4; Laws 1983, LB 432,
§ 1; Laws 1984, LB 746, § 2; Laws 1985, LB 339, § 22; Laws
1985, LB 341, § 1; Laws 1987, LB 276, § 1; Laws 1987, LB 469,
§ 2; Laws 1989, LB 605, § 1; Laws 1991, LB 498, § 1; Laws
1992, LB 878, § 1; Laws 1994, LB 286, § 3; Laws 1994, LB 913,
§ 1; Laws 1995, LB 1, § 9; Laws 1995, LB 77, § 2; Laws 1995,
LB 291, § 1; Laws 1995, LB 759, § 1; Laws 1996, LB 633, § 1;
Laws 1998, LB 225, § 3; Laws 2000, LB 953, § 7; Laws 2001, LB
192, § 8; Laws 2002, LB 921, § 2; Laws 2005, LB 484, § 6; Laws
2005, LB 739, § 10; Laws 2010, LB1020, § 4.

Operative date July 1, 2011.
1. Eligibility for benefits
2. Voluntary termination of employment
3. Stoppage of work

4. Misconduct
5. Miscellaneous

1. Eligibility for benefits The provisions of the unemployment compensation act should

In the circumstances of multiple employment, a decision to
voluntarily leave part-time employment without good cause does
not disqualify one from receiving full unemployment compensa-
tion benefits resulting from being laid off from one’s full-time
position. Fountain v. Hanlon, 214 Neb. 700, 335 N.W.2d 319
(1983).

When determining if an employee, discharged for violating a
company rule forbidding company employees from having con-
tact with prior employees, is to be disqualified from receiving
benefits under this statute, it must be determined if the rule has
a reasonable relationship to the employer’s interest. Rule here
held not to be so related to the employer’s interest. Snyder
Industries, Inc. v. Otto, 212 Neb. 40, 321 N.W.2d 77 (1982).

The disqualification of employees of educational institutions
and professional athletes for unemployment benefits under this
provision does not include professional symphony musicians.
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be liberally construed in favor of those claiming benefits under
it. Hanlon v. Boden, 209 Neb. 169, 306 N.W.2d 858 (1981).

2. Voluntary termination of employment

In the context of subsection (1)(a) of this section, to leave
work voluntarily means to sever the employment relationship,
with the intent not to return to, or to intentionally terminate, the,
employment. Lancaster Cty. Sch. Dist. No. 0001 v. State Dept.
of Labor, 260 Neb. 108, 615 N.W.2d 441 (2000).

Pursuant to subsection (1)(a) of this section, a court will
separately consider the circumstances under which each of]
multiple employments was terminated in determining the bene-
fits against which the statutory disqualification shall apply.
Lancaster Cty. Sch. Dist. No. 0001 v. State Dept. of Labor, 260
Neb. 108, 615 N.W.2d 441 (2000).



Pursuant to subsection (1)(a) of this section, a paraeducator
comes within the scope of this statutory provision. Lancaster
Cty. Sch. Dist. No. 0001 v. State Dept. of Labor, 260 Neb. 108,
615 N.W.2d 441 (2000).

Pursuant to subsection (1)(a) of this section, an employee has
“‘good cause” for voluntarily leaving employment if the employ-
ee’s decision to leave is prompted by a circumstance which has
some justifiably reasonable connection with or relation to the
conditions of the employment. Lancaster Cty. Sch. Dist. No.
0001 v. State Dept. of Labor, 260 Neb. 108, 615 N.W.2d 441
2000).

For purposes of subsection (a)(1) of this section, an employee
has not “left work voluntarily without good cause” when the
employee voluntarily resigns from work but is subsequently
terminated by the employer during the notice period. Dillard
Dept. Stores v. Polinsky, 247 Neb. 821, 530 N.W.2d 637 (1995).

An employee who has engaged in no misconduct and who
desires to keep his or her employment, but nonetheless resigns
because the employer has clearly manifested that the employ-
ment will be terminated, has not left his or her employment
“voluntarily,” as that term is used in subsection (a)(1) of this
section. Perkins v. Equal Opportunity Comm., 234 Neb. 359,
451 N.W.2d 91 (1990).

An employee has good cause for voluntarily leaving employ-
ment if the employee’s decision to leave is prompted by a
circumstance which has some justifiably reasonable connection

ith or relation to the conditions of the employment. Stackley v.
State, 222 Neb. 767, 386 N.W.2d 884 (1986).

A change in work hours, absent some compelling circum-
stance, does not constitute good cause for leaving employment
nder subsection (a)(1) of this section. Montclair Nursing Center
. Wills, 220 Neb. 547, 371 N.W.2d 121 (1985).

Employee failed to meet burden of proof as to good cause of
employment termination where employee failed to offer compe-
tent medical evidence to substantiate claim that her health

ould be affected by a change in work hours. Montclair Nursing
Center v. Wills, 220 Neb. 547, 371 N.W.2d 121 (1985).

An employer acts within the meaning of subsection (a) of this
section by removing duties after a job change due to the physi-
cal incapacity to carry out those particular duties. Norman v.
Sorensen, 220 Neb. 408, 370 N.W.2d 147 (1985).

To leave work voluntarily means to intentionally terminate the
employment, but such leaving is with good cause if it has some
justifiably reasonable connection with or relation to the condi-
tions of employment. McClemens v. United Parcel Serv., 218
Neb. 689, 358 N.W.2d 748 (1984).

The burden of proof is on the employee to show that he
involuntarily left his employment or did so with good cause.
Taylor v. Collateral Control Corp., 218 Neb. 432, 355 N.W.2d
788 (1984).

One is disqualified for benefits if, by leaving work voluntarily
and without good cause, one thereby makes oneself unem-
ployed. Each job and the facts of its termination must be
considered separately with regard to disqualification for bene-
fits. Gilbert v. Hanlon, 214 Neb. 676, 335 N.W.2d 548 (1983).

Evidence held to show that claimant left work voluntarily. To
eave work voluntarily under this section means to intentionally
sever the employment relationship with the intent not to return
o, or to intentionally terminate, the employment. Gastineau v.
Tomahawk Oil Co., Limited, 211 Neb. 537, 319 N.w.2d 107
1982).

An employee who desires to retain his employment but re-
signs because the employer has clearly indicated that if he does
not resign his employment will be terminated has not left his
employment voluntarily. School Dist. No. 20 v. Commissioner of
Labor, 208 Neb. 663, 305 N.W.2d 367 (1981).

A wife who voluntarily leaves her employment for the sole and
only reason of being with her husband in another city does so

ithout good cause and disqualifies herself as a claimant for
unemployment benefits. Woodmen of the World Life Ins. Soc. v.
Olsen, 141 Neb. 776, 4 N.W.2d 923 (1942).
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An employee who leaves work voluntarily has the burden to
prove that he or she left employment with good cause. Speed-
way Motors v. Commissioner of Labor, 1 Neb. App. 606, 510
N.W.2d 341 (1993).

3. Stoppage of work

A work stoppage cannot be determined solely on the basis of]
the proportionate number of employees affected. Bell Fed. Cred-
it Union v. Christianson, 237 Neb. 519, 466 N.W.2d 546 (1991).

Depending on the facts of the case, various factors become!
relevant as to the determination of a work stoppage within the
meaning of subsection (d) of this section. Bell Fed. Credit Union,
v. Christianson, 237 Neb. 519, 466 N.W.2d 546 (1991).

One disqualified from receiving benefits under subdivision (d)
of this section can avoid continued disqualification if the em-
ployer fails to prove that for the week in question, the cause of]
work stoppage is the labor dispute. IBP, Inc. v. Aanenson, 234
Neb. 603, 452 N.W.2d 59 (1990).

No work stoppage occurred where workers’ refusing to cross
a picket line resulted in a four and nine-tenths percent loss in
production, together with a two and nine-tenths percent loss of
total work hours; there was no total operational shutdown at the|
plant; ninety-eight percent of the affected positions were filled.
by the end of the first week following the establishment of the
picket line; and the company informed the Department of Labo:
that no work stoppage had occurred. George A. Hormel & Co. v.
Hair, 229 Neb. 284, 426 N.W.2d 281 (1988).

One who is a member of the same grade or class of workers
participating in a labor dispute is ineligible for unemployment]
compensation benefits. Laursen v. Kiewit Constr. Co., 223 Neb.,
471, 390 N.W.2d 534 (1986).

Members of nonstriking unions and nonunion employees who
are not participating in or financing or directly interested in a
labor dispute which caused a work stoppage and who do not
belong to a grade or class of workers who, immediately before
the commencement of the stoppage, were members employed at’
the premises at which the stoppage occurs, and are participat
ing in, financing, or directly interested in the labor dispute, are
not disqualified from receiving benefits. An employee is not
directly interested in a labor dispute within the meaning of this
provision merely because the employee may obtain a benefit by
reason of the labor dispute. Gilmore Constr. Co. v. Miller, 213
Neb. 133, 327 N.W.2d 628 (1982).

Disqualification for benefits exists when unemployment is due|
to stoppage of work because of a labor dispute. A. Borchman|
Sons v. Carpenter, 166 Neb. 322, 89 N.W.2d 123 (19538).

Where a labor dispute develops into a strike, causing a sub-
stantial stoppage of work in the business of the employer, the
employees striking are not entitled to benefits under the Unem-|
ployment Compensation Act. Magner v. Kinney, 141 Neb. 122, 2
N.W.2d 689 (1942).

The term stoppage of work, as used in Unemployment Com-
pensation Act, means a substantial curtailment of work in an
employing establishment. Deshler Broom Factory v. Kinney,
140 Neb. 889, 2 N.W.2d 332 (1942).

4. Misconduct

Misconduct has been defined, pursuant to this section, as
behavior evidencing (1) wanton and willful disregard of the]
employer’s interests, (2) deliberate violation of rules, (3) disre-
gard of standards of behavior which the employer can rightfully]
expect from the employee, or (4) negligence which manifests
culpability, wrongful intent, evil design, or intentional and sub-
stantial disregard of the employer’s interests or of the employ-
ee’s duties and obligations. Douglas Cty. Sch. Dist. 001 v.
Dutcher, 254 Neb. 317, 576 N.W.2d 469 (1998).

In order for a violation of an employer’s rule to constitute]
misconduct, the rule must bear a reasonable relationship to the
employer’s interests. Dolan v. Svitak, 247 Neb. 410, 527 N.W.2d,
621 (1995).

Under subsection (b) of this section, conduct of a governmen-
tal employee which evinces a conscious and intentional disre-
gard of standards of behavior which his or her governmental
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employer would have a right to expect from such employee
constitutes misconduct in connection with the employee’s em-
ployment, where continued employment would create a genuine
threat to the integrity of the governmental employer and reflect
unfavorably upon the governmental employer in the eyes of the
general public. Poore v. City of Minden, 237 Neb. 78, 464
N.W.2d 791 (1991).

An employee who is discharged for misconduct may be dis-
qualified from unemployment compensation benefits. Caudill v.
Surgical Concepts, Inc., 236 Neb. 266, 460 N.W.2d 662 (1990).

The term “‘misconduct,” as used in subsection (b) of this
section, includes behavior that evidences wanton and willful
disregard of the employer’s interests; deliberate violations of
rules; disregard of standards of behavior rightfully expected
from the employee; or negligence which manifests culpability,

rongful intent, evil design, or intentional and substantial disre-
gard of the employer’s interests or of the employee’s duties and
obligations. Jensen v. Mary Lanning Memorial Hosp., 233 Neb.
66, 443 N.W.2d 891 (1989).

Where an employee has close personal contact with persons
served by the employer, it is not unreasonable for the employer
to require the employee to report to work without the odor of
alcohol on his breath. Violation of the requirement, after warn-
ings to the employee, is misconduct under subsection (b) of the
statute. Jensen v. Mary Lanning Memorial Hosp., 233 Neb. 66,
443 N.W.2d 891 (1989).

Misconduct for which a disqualification from receiving unem-
ployment benefits under subsection (b) of this section may result
must be committed in connection with the employee’s work.
Failure to cooperate with an employer which is attempting to
furnish a smoke-free environment by a good faith trial and error
method constitutes misconduct in connection with the employ-
ee’s work sufficient to disqualify the employee from receiving
unemployment compensation benefits. Failure to furnish medi-
cal justification for prolonged absences from employment, when
an employee has stated that such justification will be furnished,
also constitutes sufficient misconduct in connection with the
employee’s work. Tuma v. Omaha Public Power Dist., 226 Neb.
19, 409 N.W.2d 306 (1987).

Misconduct for which a disqualification from receiving unem-
ployment benefits may result must be committed in connection

ith the employee’s work. Conduct of an employee in so acting
as to create a situation where garnishments are filed with his or
her employer is not “misconduct connected with his or her

ork” and therefore will not disqualify a discharged employee
from receiving unemployment compensation benefits. Great
Plains Container Co. v. Hiatt, 225 Neb. 558, 407 N.W.2d 166
1987).

While absences due to illness may not constitute an employ-
ee’s misconduct, an employee’s chronic and excessive absentee-
ism demonstrates a wanton and willful disregard of the employ-
er’s interests for the purpose of this section. O’Keefe v. Tabitha,
Inc., 224 Neb. 574, 399 N.W.2d 798 (1987).

Misconduct under subsection (b) of this section is defined as
behavior which evidences (1) wanton and willful disregard of
the employer’s interests, (2) deliberate violation of rules, (3)
disregard of standards of behavior which the employer can
rightfully expect from the employee, or (4) negligence which
manifests culpability, wrongful intent, evil design, or intentional
and substantial disregard of the employer’s interests or of the
employee’s duties and obligations. Smith v. Sorensen, 222 Neb.
599, 386 N.W.2d 5 (1986).

The falsifying of entries by an employee of his employer’s

ork records constitutes misconduct. What constitutes miscon-
duct is a fact question. In order for a violation of an employer’s
rules to constitute misconduct, it is necessary that the rule be a
reasonable one. Smith v. Sorensen, 222 Neb. 599, 386 N.W.2d 5

1986).

Misconduct within the meaning of this statute is a deliberate,

illful, or wanton disregard of an employer’s interest or of the
standards of behavior which the employer has a right to expect
of his employees, or carelessness or negligence of such a degree

limited to, the following reasons:
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or recurrence as to manifest culpability, wrongful intent, or evil
design. Barada v. Sorensen, 222 Neb. 391, 383 N.W.2d 799
(1986).

Excessive absences from work, except when excused or au-
thorized by employment rules, may constitute misconduct.
McCorison v. City of Lincoln, 215 Neb. 474, 339 N.W.2d 294
(1983).

Misconduct, under this section, is the deliberate, willful, or
wanton disregard of an employer’s interest or of the standards
of behavior which the employer has a right to expect of his
employees, or carelessness or negligence of such a degree or
recurrence as to manifest culpability, wrongful intent, or evil
design. Bristol v. Hanlon, 210 Neb. 37, 312 N.W.2d 694 (1981).

5. Miscellaneous

The language of subsection (5)(b) of this section in its current]
form does not include temporary total disability as a disqualify-
ing event for the receipt of unemployment benefits. Memorial
Hosp. of Dodge Cty. v. Porter, 251 Neb. 327, 557 N.W.2d 21
(1996).

In an appeal regarding disqualification under subsection (b)
of this section, the Supreme Court retries factual questions de
novo on the record and reaches conclusions independent of
those reached by the district court. Jensen v. Mary Lanning
Memorial Hosp., 233 Neb. 66, 443 N.W.2d 891 (1989).

Subsection (c) of this section disqualifies unemployed persons
refusing suitable work from receiving benefits. This subsection!
does not apply to employed persons who reject demotions.
Ponderosa Villa v. Hughes, 224 Neb. 627, 399 N.W.2d 813
(1987).

The correct inquiry in cases where an employed person re-
fuses a demotion and quits is whether the employee left with or
without good cause. Ponderosa Villa v. Hughes, 224 Neb. 627,
399 N.W.2d 813 (1987).

In an appeal regarding disqualification of benefits under this
section, the Supreme Court retries factual questions de novo on
the record and reaches conclusions independent of those]
reached by the district court. O’Keefe v. Tabitha, Inc., 224 Neb.
574, 399 N.W.2d 798 (1987).

The burden of proof under subsection (a)(1) of this section is
upon the employee to show that he or she left his or her
employment for good cause. Montclair Nursing Center v. Wills,
220 Neb. 547, 371 N.W.2d 121 (1985).

The requirement of subdivision (e) of this section, that a lump-
sum severance allowance be prorated, is intended to prevent a
claimant from receiving double payments for the same period of]
time in the form of unemployment benefits and severance com-
pensation. Sorensen v. Meyer, 220 Neb. 457, 370 N.W.2d 173
(1985).

Subsection (c) of this section provides an employer with an
additional reason for disqualification from benefits when a
person refuses suitable work, and work is suitable when duties|
are excused upon the employee’s showing of physical incapacity
to perform the particular duties. Norman v. Sorensen, 220 Neb.
408, 370 N.W.2d 147 (1985).

Regular terms refers to definite period representing regular
division of academic year and does not include six-week sum-
mer program. School Dist. No. 21 v. Ochoa, 216 Neb. 191, 342
N.W.2d 665 (1984).

“Good cause” as used herein does not include a mere disap-
pointment at not being assigned to a particular job or task.
Heimsoth v. Kellwood Co., 211 Neb. 167, 318 N.W.2d 1 (1982).

Up to the point of appeal to district court, interpretation and
application of law to facts in each case is made by administra-
tive agency. Beecham v. Falstaff Brewing Corporation, 150 Neb.
792, 36 N.W.2d 233 (1949).

The receipt of workers’ compensation benefits for temporar:
total disability is not a disqualifying event for unemploymen
benefits. Memorial Hosp. of Dodge Cty. v. Porter, 4 Neb. App.
716, 548 N.W.2d 361 (1996).

48-628.01 Good cause for voluntarily leaving employment, defined.
Good cause for voluntarily leaving employment shall include, but not be
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(1) An individual has made all reasonable efforts to preserve the employment
but voluntarily leaves his or her work for the necessary purpose of escaping
abuse at the place of employment or abuse as defined in section 42-903
between household members;

(2) An individual left his or her employment voluntarily due to a bona fide
non-work-connected illness or injury that prevented him or her from continuing
the employment or from continuing the employment without undue risk of]
harm to the individual;

(3) An individual left his or her employment to accompany his or her spouse
to the spouse’s employment in a different city or new military duty station;

(4) An individual left his or her employment because his or her employer
required the employee to relocate;

(5)(a) An individual is a construction worker and left his or her employment
voluntarily for the purpose of accepting previously secured insured work in the
construction industry if the commissioner finds that:

(1)(A) The quit occurred within thirty days immediately prior to the estab-
lished termination date of the job which the individual voluntarily leaves, (B)
the specific starting date of the new job is prior to the established termination
date of the job which the worker quits, (C) the new job offered employment for
a longer period of time than remained available on the job which the construc-
tion worker voluntarily quit, and (D) the worker had worked at least twenty
days or more at the new job after the established termination date of the
previous job unless the new job was terminated by a contract cancellation; or

(ii)(A) The construction worksite of the job which the worker quit was more
than fifty miles from his or her place of residence, (B) the new construction job
was fifty or more miles closer to his or her residence than the job which he or
she quit, and (C) the worker actually worked twenty days or more at the new
job unless the new job was terminated by a contract cancellation.

(b) The provisions of this subdivision (5) shall not apply if the individual is
separated from the new job under conditions resulting in a disqualification
from benefits under subdivision (1) or (2) of section 48-628;

(6) An individual accepted a voluntary layoff to avoid bumping another
worker;

(7) An individual left his or her employment as a result of being directed to
perform an illegal act;

(8) An individual left his or her employment because of unlawful discrimina-
tion or workplace harassment on the basis of race, sex, or age;

(9) An individual left his or her employment because of unsafe working
conditions; or

(10) Equity and good conscience demand a finding of good cause.
Source: Laws 2005, LB 739, § 7.

48-628.02 Extended benefits; terms, defined; weekly extended benefit
amount; payment of emergency unemployment compensation.

(1) As used in the Employment Security Law, unless the context otherwise
requires:

(a) Extended benefit period means a period which begins with the third week
after a week for which there is a state “on”’ indicator and ends with either of
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the following weeks, whichever occurs later: (i) The third week after the first
week for which there is a state “off’”” indicator or (ii) the thirteenth consecutive
week of such period, except that no extended benefit period may begin by
reason of a state “on”’ indicator before the fourteenth week following the end of
a prior extended benefit period which was in effect with respect to this state;

(b) Extended benefits means benefits, including benefits payable to federal
civilian employees and to ex-servicemen or ex-servicewomen pursuant to 5
U.S.C. chapter 85, payable to an individual for weeks of unemployment in his
or her eligibility period;

(c) Eligibility period of an individual means the period consisting of the
weeks in his or her benefit year which begin in an extended benefit period and,
if his or her benefit year ends within such extended benefit period, any weeks
thereafter which begin in such period. Notwithstanding any other provision of
the Employment Security Law, if the benefit year of any individual ends within
an extended benefit period, the remaining balance of extended benefits that
such individual would, but for this section, be entitled to receive in that
extended benefit period, with respect to weeks of unemployment beginning
after the end of the benefit year, shall be reduced, but not below zero, by the
product of the number of weeks for which the individual received any amounts
as trade readjustment allowances within that benefit year multiplied by the
individual’s weekly benefit amount for extended benefits;

(d) Exhaustee means an individual who, with respect to any week of unem-
ployment in his or her eligibility period:

(1)(A) Has received, prior to such week, all of the regular benefits that were
available to him or her under the Employment Security Law of this state or
under the unemployment insurance law of any other state, including depen-
dents’ allowances and benefits payable to federal civilian employees and ex-
servicemen or ex-servicewomen under 5 U.S.C. chapter 85, in his or her
current benefit year that includes such week, except for the purposes of this
subdivision, an individual shall be deemed to have received all of the regular
benefits that were available to him or her although as a result of a pending
appeal with respect to wages or employment or both wages and employment
that were not considered in the original monetary determination in his or her
benefit year, he or she may subsequently be determined to be entitled to added
regular benefits; or (B) his or her benefit year having expired prior to such
week, has no, or insufficient, wages or employment or both wages and employ-
ment on the basis of which he or she could establish a new benefit year that
would include such week;

(ii) Has no right to unemployment benefits or allowances, as the case may be,
under the Railroad Unemployment Insurance Act, the Trade Expansion Act of
1962, the Automotive Products Trade Act of 1965, and such other federal laws
as are specified in regulations issued by the United States Secretary of Labor;
and

(iii) Has not received and is not seeking unemployment benefits under the
unemployment compensation law of Canada, but if he or she is seeking such
benefits and the appropriate agency finally determines that he or she is not
entitled to benefits under such law he or she is considered an exhaustee;

(e) Rate of insured unemployment means the percentage, used by the com-
missioner in determining whether there is a state “on”’ or state “off’’ indicator,
derived by dividing (i) the average weekly number of individuals filing claims
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for regular compensation under the Employment Security Law for weeks of
unemployment with respect to the most recent thirteen-consecutive-week peri-
od, as determined by the commissioner on the basis of his or her reports to the
United States Secretary of Labor, by (ii) the average monthly employment
covered under the Employment Security Law for the first four of the most
recent six completed calendar quarters ending before the end of such thirteen-
week period;

(f) Regular benefits means benefits payable to an individual under the
Employment Security Law of this state or under the unemployment insurance
law of any other state, including benefits payable to federal civilian employees
and to ex-servicemen or ex-servicewomen pursuant to 5 U.S.C. chapter 85,
other than extended benefits;

(g) State “off” indicator means a week that the commissioner determines
that, for the period consisting of such week and the immediately preceding
twelve weeks, neither subdivision (1)(h)(i) or (1)(h)(ii) of this section was
satisfied; and

(h) State “on”’ indicator means a week that the commissioner determines that
for the period consisting of such week and the immediately preceding twelve
weeks, the rate of insured unemployment, not seasonally adjusted, under the
Employment Security Law: (i) Equaled or exceeded one hundred twenty
percent of the average of such rates for the corresponding thirteen-week period
ending in each of the preceding two calendar years and equaled or exceeded
five percent or (ii) equaled or exceeded six percent.

(2) Except when the result would be inconsistent with the other provisions of
this section, as provided in the rules and regulations of the commissioner, the
provisions of the Employment Security Law which apply to claims for or
payment of regular benefits shall apply to claims for and payment of extended
benefits. An individual shall be eligible to receive extended benefits with respect
to any week of unemployment in his or her eligibility period only if the
commissioner finds that with respect to such week: (a) Such individual is an
exhaustee; (b) such individual has satisfied the requirements of the Employment
Security Law for the receipt of regular benefits that are applicable to individu-
als claiming extended benefits, including not being subject to a disqualification
for the receipt of benefits; (c) sections 48-628.03 and 48-628.04 do not apply;
and (d) such individual has been paid wages for insured work during the
individual’s base period equal to at least one and one-half times the wages paid
in that calendar quarter of the individual’s base period in which such wages
were highest.

(3) The weekly extended benefit amount payable to an individual for a week
of total unemployment in his or her eligibility period shall be an amount equal
to the weekly benefit amount payable to him or her during his or her applicable
benefit year. The total extended benefit amount payable to any eligible individu-
al with respect to his or her applicable benefit year shall be the least of the
following amounts: Fifty percent of the total amount of regular benefits which
were payable to him or her under the Employment Security Law in his or her
applicable benefit year; or thirteen times his or her weekly benefit amount
which was payable to him or her under the Employment Security Law for a
week of total unemployment in the applicable benefit year.

(4) Whenever an extended benefit period is to become effective in this state as
a result of a state “on” indicator or an extended benefit period is to be
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terminated in this state as a result of a state “off”’ indicator, the commissioner
shall make an appropriate public announcement. Computations required to
determine the rate of insured unemployment shall be made by the commission-
er in accordance with regulations prescribed by the United States Secretary of
Labor. Any amount of extended benefits payable to any individual for any week,
if not an even dollar amount, shall be rounded to the next lower full dollar
amount.

(5) Notwithstanding any other provision of the Employment Security Law,
during an extended benefit period, the Governor may provide for the payment
of emergency unemployment compensation pursuant to Public Law 110-252, as
amended, or any substantially similar federal unemployment compensation
paid entirely from federal funds to individuals prior to the payment of extended
benefits pursuant to sections 48-628.02 to 48-628.04.

Source: Laws 1971, LB 651, § 7; Laws 1972, LB 1392, § 5; Laws 1977,
LB 509, § 6; Laws 1979, LB 581, § 4; Laws 1981, LB 470, § 4;
Laws 1982, LB 801, § 3; Laws 1984, LB 746, § 3; Laws 1985, LB
339, § 23; Laws 2010, LB1055, § 1.

48-628.03 Extended benefits; eligibility; seek or accept suitable work; suit-
able work, defined.

(1) An individual shall be ineligible for payment of extended benefits for any
week of unemployment in his or her eligibility period if the commissioner finds
that during such period (a) he or she failed to accept any offer of suitable work
or failed to apply for any suitable work to which he or she was referred by the
commissioner or (b) he or she failed to actively engage in seeking work as
prescribed under subsection (5) of this section.

(2) Any individual who has been found ineligible for extended benefits by
reason of subsection (1) of this section shall also be denied benefits beginning
with the first day of the week following the week in which such failure occurred
and until he or she (a) has been employed in each of four subsequent weeks,
whether or not consecutive, and (b) has earned remuneration equal to not less
than four times the extended weekly benefit amount.

(3) For purposes of this section, the term suitable work shall mean, with
respect to any individual, any work which is within such individual’s capabili-
ties and for which the gross average weekly remuneration payable for the work
exceeds the sum of the individual’s average weekly benefit amount payable to
him or her during his or her applicable benefit year, plus the amount, if any, of
supplemental unemployment compensation benefits as defined in section
501(c)(17)(D) of the Internal Revenue Code payable to such individual for such
week. Such work must also pay wages equal to the higher of the federal
minimum wage or the applicable state or local minimum wage. No individual
shall be denied extended benefits for failure to accept an offer or referral to any
job which meets the definition of suitability contained in this subsection if (a)
the position was not offered to such individual in writing or was not listed with
the employment service, (b) such failure could not result in a denial of benefits
under the definition of suitable work for regular benefit claimants in subdivi-
sion (3) of section 48-628, to the extent that the criteria of suitability in that
section are not inconsistent with the provisions of this subsection, or (c) the
individual furnishes satisfactory evidence to the commissioner that his or her
prospects for obtaining work in his or her customary occupation within a
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reasonably short period are good. If such evidence is deemed satisfactory for
this purpose, the determination of whether any work is suitable with respect to
such individual shall be made in accordance with the definition of suitable
work in subdivision (3) of section 48-628 without regard to the definition
specified by this subsection.

(4) Notwithstanding the provisions of subsection (3) of this section to the
contrary, no work shall be deemed to be suitable work for an individual which
does not accord with the labor standard provisions set forth under subdivision
(3)(c) of section 48-628, nor shall an individual be denied benefits if such
benefits would be deniable by reason of the provision set forth in subdivision
(3)(d) of section 48-628.

(5) For the purposes of subsection (1) of this section, an individual shall be
treated as actively engaged in seeking work during any week if the individual
has engaged in a systematic and sustained effort to obtain work during such
week and the individual furnishes tangible evidence that he or she has engaged
in such effort during such week.

(6) The state employment service shall refer any claimant entitled to extended
benefits under this section to any suitable work which meets the criteria
prescribed in subsection (3) of this section.

(7) An individual shall not be eligible to receive extended benefits with
respect to any week of unemployment in his or her eligibility period if such
individual has been disqualified for benefits under subdivision (1), (2), or (3) of
section 48-628 unless such individual has earned wages for services performed
in subsequent employment in an amount not less than four hundred dollars.

Source: Laws 1981, LB 470, § 5; Laws 1982, LB 801, § 4; Laws 1993, LB
47, § 1; Laws 1995, LB 1, § 10; Laws 1995, LB 574, § 53; Laws
2000, LB 953, § 8; Laws 2010, LB1055, § 2.

48-628.04 Extended benefits; payments not required; when.

(1) Except as provided in subsection (2) of this section, payment of extended
benefits shall not be made to any individual for any week if (a) extended
benefits would, but for this section, have been payable for such week pursuant
to an interstate claim filed in any state under the interstate benefit payment
plan, and (b) an extended benefit period is not in effect for such week in such
state.

(2) Subsection (1) of this section shall not apply with respect to the first two
weeks for which extended benefits are payable, determined without regard to
this section, pursuant to an interstate claim filed under the interstate benefit
payment plan to the individual from the extended benefit account established
for the benefit year.

Source: Laws 1981, LB 470, § 6.

48-628.05 Additional unemployment benefits; conditions; amount; when
benefits payable.

(1) In addition to any other unemployment benefits to which an individual is
entitled under the Employment Security Law, an individual who has exhausted
all regular unemployment benefits for which he or she has been determined
eligible shall continue to be eligible for up to twenty-six additional weeks of
unemployment benefits if such individual:
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(a)(i) Was involuntarily separated from employment as a result of a perma-
nent reduction of operations at the individual’'s place of employment or (ii) is
unemployed as the result of a separation from a declining occupation;

(b) Is enrolled and making satisfactory progress in a (i) training program
approved for him or her by the commissioner or (ii) job training program
authorized under the federal Workforce Investment Act of 1998, as amended;

(c) Is receiving training which is preparing the individual for entry into a
high-demand occupation;

(d) Is enrolled in training no later than the end of the benefit year established
with respect to the separation that makes the individual eligible for the training
benefit. Individuals shall be notified of the enrollment requirement at the time
of their initial determination of eligibility for regular benefits; and

(e) Is not receiving similar stipends or other training allowances for nontrain-
ing costs. Similar stipend means an amount provided under a program with
similar aims, such as providing training to increase employability, and in
approximately the same amounts.

(2) The amount of unemployment benefits payable to an individual for a week
of unemployment under this section shall be equal to the amount of unemploy-
ment benefits which he or she has been determined eligible for under section
48-624 less any deductions or offsets authorized under the Employment Securi-
ty Law.

(3) If an individual begins to receive unemployment benefits under this
section while enrolled in a training program described in subsection (1) of this
section during a benefit year, such individual shall continue to receive such
benefits so long as he or she continues to make satisfactory progress in such
training program, except that such benefits shall not exceed twenty-six times
the individual’'s weekly benefit amount for the most recent benefit year as
determined under section 48-624.

(4) No benefits shall be payable under this section until the individual has
exhausted all (a) regular unemployment benefits, (b) extended benefits as
defined in subdivision (1)(b) of section 48-628.02, and (c) unemployment
benefits paid entirely from federal funds to which he or she is entitled,
including, but not limited to, trade readjustment assistance, emergency unem-
ployment compensation, or other similar federally funded unemployment bene-
fits.

(5) For purposes of this section, regular unemployment benefits means all
unemployment benefits for which an individual is eligible payable under
sections 48-624 to 48-626, extended unemployment benefits payable under
section 48-628.02, and any unemployment benefits funded solely by the federal
government.

Source: Laws 2010, LB1020, § 5.
Operative date July 1, 2011.

48-629 Claims; rules and regulations for filing.

Claims for benefits shall be made in accordance with such rules and regula-
tions as the commissioner may prescribe. Each employer shall post and
maintain printed statements of such rules and regulations in places readily
accessible to individuals in his or her service and shall make available to each
such individual at the time he or she becomes unemployed, a printed statement
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of such rules and regulations. Such printed statements shall be supplied by the
commissioner to each employer without cost to the employer.

Source: Laws 1937, c. 108, § 6, p. 378; Laws 1941, c. 94, § 4, p. 384;
C.S.Supp., 1941, § 48-706; R.S.1943, § 48-629; Laws 1985, LB
339, § 24.

Claims for benefits were filed under this section. A. Borchman
Sons v. Carpenter, 166 Neb. 322, 89 N.W.2d 123 (1958).

48-629.01 Claims; advisement to claimant; amounts deducted; how treated.

(1) An individual filing a new claim for unemployment compensation shall, at
the time of the filing of such claim, be advised that:

(a) Unemployment compensation is subject to federal and state income tax;
(b) Requirements exist pertaining to estimated tax payments;

(¢c) The individual may elect to have federal income tax withheld from the
individual’s payment of unemployment compensation at the amount specified
in the Internal Revenue Code; and

(d) The individual shall be permitted to change a previously elected withhold-
ing status.

(2) Amounts deducted and withheld from unemployment compensation shall
remain in the Unemployment Compensation Fund until transferred to the
federal Internal Revenue Service as a payment of income tax.

(3) The commissioner shall follow all procedures specified by the United
States Department of Labor and the federal Internal Revenue Service pertain-
ing to the deducting and withholding of income tax.

(4) Amounts shall be deducted and withheld under this section only after
amounts are deducted and withheld for any overpayments of unemployment
compensation, child support obligations, or any other amounts required to be
withheld under the Employment Security Law.

Source: Laws 1996, LB 1072, § 2.

48-630 Claims; determinations by deputy.

A determination upon a claim filed pursuant to section 48-629 shall be made
promptly by a representative designated by the commissioner, hereinafter
referred to as a deputy, and shall include a statement as to whether and in what
amount claimant is entitled to benefits for the week with respect to which the
determination is made and, in the event of a denial, shall state the reasons
therefor. A determination with respect to the first week of a benefit year shall
also include a statement as to whether the claimant has been paid the wages
required under subdivision (5) of section 48-627, and, if so, the first day of the
benefit year, his or her weekly benefit amount, and the maximum total amount
of benefits payable to him or her with respect to such benefit year. Any benefits
to which a claimant has been found eligible shall not be withheld because of the
filing of an appeal under section 48-634 and such benefits shall be paid until
the appeal tribunal has rendered its decision modifying or reversing the
determination allowing such benefits if the claimant is otherwise eligible. Any
benefits received by any person to which, under a redetermination or decision
pursuant to sections 48-630 to 48-640, he or she has been found not entitled
shall be treated as excessive payments in accordance with the provisions of
section 48-665. Whenever any claim involves the application of the provisions
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of subdivision (4) of section 48-628, the deputy shall promptly transmit his or:
her full findings of fact, with respect to that subdivision, to the commissioner,
who, on the basis of the evidence submitted and such additional evidence as he
or she may require, shall affirm, modify, or set aside such findings of fact and
transmit to the deputy a decision upon the issue involved under the subdivision,
which shall be deemed to be the decision of the deputy. All claims arising out of
the same alleged labor dispute may be considered at the same time. The parties
shall be promptly notified of the determination, together with the reasons
therefor, and such determination shall be deemed to be the final decision on the
claim, unless an appeal is filed with the appeal tribunal in the manner
prescribed in section 48-634.

Source: Laws 1937, c. 108, § 6, p. 379; Laws 1941, c. 94, § 4, p. 384;
C.S.Supp., 1941, § 48-706; R.S.1943, § 48-630; Laws 1969, c.
403, 8 1, p. 1399; Laws 1972, LB 1392, § 6; Laws 1985, LB 338,
§ 1; Laws 1995, LB 1, § 11; Laws 1995, LB 240, § 2.

Deputy commissioner of labor is agent who is required initial-
ly to make determination of case. Beecham v. Falstaff Brewing
Corporation, 150 Neb. 792, 36 N.W.2d 233 (1949).

48-631 Claims; redetermination; time; notice; appeal.

The deputy may reconsider a determination whenever he finds that an error
in computation or identity has occurred in connection therewith, or that wages
of the claimant pertinent to such determination, but not considered in connec-
tion therewith, have been newly discovered, or that benefits have been allowed
or denied or the amount of benefits fixed on the basis of misrepresentations of
fact, but no such redetermination shall be made after two years from the date of
the original determination. Notice of any such redetermination shall be prompt-
ly given to the parties entitled to notice of the original determination, in the
manner prescribed in section 48-630 with respect to notice of an original
determination. If the amount of benefits is increased or decreased upon such
redetermination, an appeal therefrom solely with respect to the matters in-
volved in such increase or decrease may be filed in the manner and subject to
the limitations provided in section 48-633. Subject to the same limitations and
for the same reasons, the Commissioner of Labor may reconsider the determi-
nation, in any case in which the final decision has been rendered by an appeal
tribunal or a court, and may apply to the tribunal or court which rendered such
final decision to issue a revised decision. In the event that an appeal involving
an original determination is pending as of the date a redetermination thereof is
issued, such appeal, unless withdrawn, shall be treated as an appeal from such
redetermination.

Source: Laws 1941, c. 94, § 4, p. 385; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-631; Laws 1961, c. 238,§ 5, p. 711.

48-632 Claims; determination; notice; persons entitled.

Notice of a determination upon a claim shall be promptly given to the
claimant by delivery thereof or by mailing such notice to his or her last-known
address. In addition, notice of any determination, together with the reasons
therefor, shall be promptly given in the same manner to any employer by whom
claimant was employed on or after the first day of his or her base period, and
who has indicated prior to the determination, in such manner as required by
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rule and regulation of the commissioner, that such individual may be ineligible
or disqualified under any provision of the Employment Security Law.

Source: Laws 1941, c. 94, § 4, p. 385; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-632; Laws 1985, LB 339, § 25.

48-633 Appeal tribunals; qualifications; powers; duties.

(1) To hear and decide disputed claims, the commissioner shall appoint one
or more impartial appeal tribunals consisting in each case of an administrative
law judge, who shall be an attorney selected in accordance with section 48-609.

(2) Whenever the commissioner finds that the hearing of an appeal will be
unreasonably delayed by the unavailability of an administrative law judge
appointed in accordance with subsection (1) of this section, he or she may
appoint a special administrative law judge to conduct the hearing. Such special
administrative law judge may be appointed without regard to the qualifications
set forth in subsection (1) of this section and shall have all the powers and
perform all the duties of an administrative law judge appointed in accordance
with subsection (1) of this section.

(3) Recognizing that a clear separation of functions and the protection of fair
and impartial hearings are fundamental to the integrity of the adjudicative
process, administrative oversight of the appeal tribunal and its administrative
law judges shall be the responsibility of the commissioner. The commissioner:
shall provide the appeal tribunals with proper facilities and assistants for the
execution of their functions. Notwithstanding any delegation of administrative
oversight, the commissioner shall maintain the appeal tribunal and its staff as
an identifiable unit within the division or office to which it is assigned, under
the supervision of a chief administrative law judge. In determining eligibility of
a claimant for unemployment benefits, an appeal tribunal shall not be bound by
department policy or interpretations that are not part of a duly adopted
regulation or that have not been approved by a court of competent jurisdiction.
No administrative law judge shall be subject to discipline, poor evaluation, or
loss of pay or pay increase for failure to follow a department policy or
interpretation on unemployment benefit eligibility that has not been adopted as
a regulation or approved by a court of competent jurisdiction. An attorney
employed by the commissioner shall not appear before an appeal tribunal in
any appeal hearing presided over by an administrative law judge for whom he
or she is the immediate supervisor.

Source: Laws 1937, c. 108, § 6, p. 380; Laws 1941, c. 94, § 4, p. 386;
C.S.Supp., 1941, § 48-706; R.S.1943, § 48-633; Laws 1947, c.
175, § 7, p. 576; Laws 1955, c. 190, § 8, p. 547; Laws 1967, c.
298, § 2, p. 813; Laws 1982, LB 410, § 1; Laws 2001, LB 192,
§ 9.

48-634 Administrative appeal; notice; time allowed; hearing; parties.

The claimant or any other party entitled to notice of a determination as
provided in section 48-632, may file an appeal from such determination with an
appeal tribunal. Notice of appeal must be in writing or in accordance with rules
and regulations adopted and promulgated by the commissioner and must be
delivered and received within twenty days after the date of mailing of the notice
of determination to his or her last-known address or, if such notice is not
mailed, after the date of delivery of such notice of determination. For good
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cause shown, the tribunal may also take jurisdiction over appeals filed outside
the prescribed appeal period. Unless the appeal is withdrawn, the appeal
tribunal, after affording the parties reasonable opportunities for a fair hearing,
shall make findings and conclusions and on the basis thereof affirm, modify, or
reverse such determination. If an appeal involves a question as to whether
services were performed by the claimant in employment or for an employer, the
tribunal shall give special notice of such issue and of the pendency of the
appeal to the employer and to the commissioner, both of whom shall be parties
to the proceeding and be afforded a reasonable opportunity to adduce evidence
bearing on such question. The parties shall be promptly notified of the tribu-
nal’s decision and shall be furnished with a copy of the decision and the
findings and conclusions in support of the decision.

Source: Laws 1941, c. 94, § 4, p. 386; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-634; Laws 1979, LB 328, § 1; Laws 1995, LB 239,
§ 1; Laws 2001, LB 192, § 10.

Before appeal tribunal of Labor Department may take juris-
diction over appeal filed beyond limitation date for newly dis-
covered evidence, appellant must demonstrate new evidence

affixed, shall be valid if it is deposited in the United States mail
within ten days after the mailing of the notice of the deputy’s
determination. Parson v. Chizek, 201 Neb. 754, 272 N.W.2d 48

would make a valid claim or defense. Nicholson v. City of
Bellevue, 215 Neb. 540, 339 N.W.2d 758 (1983).

A notice of appeal filed pursuant to this section, which is
properly addressed and to which sufficient postage has been

(1978).

Administrative appeal within division is provided. A. Borch-
man Sons v. Carpenter, 166 Neb. 322, 89 N.W.2d 123 (1958).

48-635 Administrative appeals; procedure; rules of evidence; record.

The manner in which disputed claims shall be presented and the conduct of
hearings and appeals shall be in accordance with rules and regulations pre-
scribed by the commissioner for determining the rights of the parties, whether
or not such rules and regulations conform to common-law or statutory rules of
evidence and other technical rules of procedure. A full and complete record
shall be kept of all proceedings in connection with the disputed claims. All
testimony at any hearing upon a disputed claim shall be recorded, but need not
be transcribed unless the disputed claim is further appealed.

Source: Laws 1937, c. 108, § 6, p. 380; Laws 1941, c. 94, § 4, p. 387;
C.S.Supp.,1941, § 48-706; R.S.1943, § 48-635; Laws 1985, LB
339, § 26.

48-636 Administrative appeals; decisions; conclusiveness.

Except insofar as reconsideration of any determination is had under sections
48-630 to 48-632, any right, fact, or matter in issue, directly passed upon or
necessarily involved in a determination or redetermination which has become
final, or in a decision on appeal which has become final, shall be conclusive for
all the purposes of the Employment Security Law as between the Commissioner
of Labor, the claimant, and all employers who had notice of such determina-
tion, redetermination, or decision. Subject to appeal proceedings and judicial
review as provided in sections 48-633 to 48-644, any determination, redetermi-
nation, or decision as to rights to benefits shall be conclusive for all the
purposes of such law and shall not be subject to collateral attack by any
employer.

Source: Laws 1941, c. 94, § 4, p. 387; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-636; Laws 1953, c. 167, § 7, p. 533; Laws 1985, LB
339, § 27.
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A determination made pursuant to the Employment Security
Law is conclusive only for the purpose of proceedings governed
by the Employment Security Law. Ballard v. Giltner Pub. Sch.,
241 Neb. 970, 492 N.W.2d 855 (1992).

Denial of unemployment compensation benefits on ground of
employee misconduct was not res judicata precluding employ-
ee’s action for breach of employment contract. A determination
made pursuant to Employment Security Law is conclusive only
for purpose of proceedings governed by Employment Security

§ 48-638

Law. Ballard v. Giltner Public Schools, School District No. 2,
Hamilton County, 241 Neb. 970, 492 N.W.2d 855 (1992).

Administrative law judge’s decision reversing finding at initial
unemployment determination that employees were guilty of]
willful intentional misconduct was not entitled to res judicata
effect in employees’ subsequent action against their employen
challenging their discharge. White v. Ardan, Inc., 230 Neb. 11,
430 N.W.2d 27 (1988).

48-637 Administrative appeals; decisions; effect in subsequent proceedings;
certification of questions.

The final decisions of an appeal tribunal, and the principles of law declared
by it in arriving at such decisions, unless expressly or impliedly overruled by a
later decision of the tribunal or by a court of competent jurisdiction, shall be
binding upon the commissioner and any deputy in subsequent proceedings
which involve similar questions of law; Provided, that if in connection with any
subsequent proceeding the commissioner or a deputy has serious doubt as to
the correctness of any principle so declared he may certify his findings of fact
in such case, together with the question of law involved to the appeal tribunal,
which, after giving notice and reasonable opportunity for hearing upon the law
to all parties to such proceedings, shall thereupon certify to the commissioner,
such deputy and such parties its answer to the question submitted. If the
question thus certified to the appeal tribunal arises in connection with a claim
for benefits, the tribunal in its discretion may remove to itself the entire
proceedings on such claim, and, after proceeding in accordance with the
requirements of sections 48-633 to 48-643 with respect to proceedings before
an appeal tribunal, shall render its decision upon the entire claim.

Source: Laws 1941, c. 94, § 4, p. 387; C.S.Supp.,1941, § 48-706; R.S.
1943, § 48-637.

Provision is made for appeal to district court from determina-
tion of appeal tribunal. Beecham v. Falstaff Brewing Corpora-
tion, 150 Neb. 792, 36 N.W.2d 233 (1949).

48-638 Appeal to district court; procedure.

Any party to the proceedings before the appeal tribunal may appeal the
tribunal’s decision by filing a petition (1) in the district court of the county in
which the individual claiming benefits claims to have been last employed or in
which such claimant resides, (2) in any district court of this state upon which
the parties may agree, or (3) if neither subdivision (1) or (2) of this section
applies, then in the district court of Lancaster County. If the commissioner is
not the petitioning party, he or she shall be a party defendant in every appeal.
Such appeal shall otherwise be governed by the Administrative Procedure Act.

Source: Laws 1941, c. 94, § 4, p. 388; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-638; Laws 1945, c. 115, § 4, p. 384; Laws 1957, c.
208, § 4, p. 731; Laws 1979, LB 328, § 2; Laws 1986, LB 950,
§ 4; Laws 1988, LB 352, § 85; Laws 1996, LB 1072, § 4.

Cross References

Administrative Procedure Act, see section 84-920.

In an appeal to the district court under this section by the
Commissioner of Labor the filing of the transcript required by
the statute is not jurisdictional. The transcript filing requirement
in this section is distinguishable from that in an error proceed-
ing because it applies only to the commissioner, review in the
district court is de novo, and the statute permits the introduc-
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tion of additional evidence in the review proceeding. Sorensen
v. Bernhardt, 223 Neb. 395, 389 N.W.2d 583 (1986).

The Employment Security Law provides one avenue of judi
cial appeal when the dispute concerns benefit liability and
another when the dispute concerns contribution liability. North-
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ern Messenger v. Sorensen, 218 Neb. 846, 359 N.W.2d 787
(1984).

Appeal from decision of appeal tribunal is provided. A. Borch-
man Sons v. Carpenter, 166 Neb. 322, 89 N.W.2d 123 (1958).
The Commissioner of Labor is an interested party in any
action under the provisions of the Unemployment Compensation

LABOR

Act, and may appeal when he feels himself aggrieved. Woodmen
of the World Life Ins. Soc. v. Olsen, 141 Neb. 12, 2 N.W.2d 353
(1942).

An employee who has established rights to benefits under the]
Unemployment Compensation Act is a necessary party for a
review of the decision on appeal. Brown v. Haith, 140 Neb. 717,
1 N.W.2d 825 (1942).

48-639 Repealed. Laws 1988, LB 352, § 190.

48-640 Appeal; procedure.

An appeal may be taken from the decision of the district court to the Court of]
Appeals in accordance with the Administrative Procedure Act.

Source: Laws 1941, c. 94, § 4, p. 389; C.S.Supp., 1941, § 48-706; R.S.

1943, § 48-640; Laws 1985, LB 338, § 3; Laws 1985, LB 339,
§ 28; Laws 1988, LB 352, § 86; Laws 1991, LB 732, § 114.

Cross References

Administrative Procedure Act, see section 84-920.

The Supreme Court reviews appeals under this section in the
same manner as the court reviews appeals in civil cases. IBP,
Inc. v. Aanenson, 234 Neb. 603, 452 N.W.2d 59 (1990).

Supreme Court considers appeal de novo upon the record and
court will reach independent conclusion on statutory interpreta-
tion question. School Dist. No. 21 v. Ochoa, 216 Neb. 191, 342
N.W.2d 665 (1984).

This section contemplates that the Supreme Court will review
de novo on the record, and it is the duty of the Supreme Court
to retry the issues of fact involved in the findings complained of

and to reach an independent conclusion thereon. Heimsoth v.
Kellwood Co., 211 Neb. 167, 318 N.W.2d 1 (1982).

An appeal from proceedings under this section, the Employ-
ment Security Law, is considered by the Supreme Court de novo|
on the record. Glionna v. Chizek, 204 Neb. 37, 281 N.W.2d 220
(1979).

Supreme Court considers appeal de novo upon the record. A.
Borchman Sons v. Carpenter, 166 Neb. 322, 89 N.W.2d 123
(1958).

48-641 Appeals generally; bond and filing fees not required; costs.

No bond shall be required as a condition of initiating a proceeding for
judicial review or entering an appeal from the decision of the court upon such
review. Costs which would be otherwise taxed to a claimant shall be taxed in
such courts to the commissioner regardless of the result of any such action
unless justice and equity otherwise require. Notwithstanding any general stat-
ute to the contrary, no filing fee shall be charged by an appeal tribunal or by
the clerk of any court for any service required by sections 48-634 to 48-640.

Source: Laws 1941, c. 94, § 4, p. 389; C.S.Supp., 1941, § 48-706; R.S.

1943, § 48-641; Laws 1947, c. 175, § 8, p. 577; Laws 1988, LB
352, § 87.

48-642 Appeals; commissioner a party; representation on judicial review.

The commissioner shall be a party entitled to notice in any proceeding
involving a claim for benefits before an appeal tribunal. In any proceeding for
judicial review pursuant to sections 48-638 to 48-640 the commissioner may be
represented by any qualified attorney employed and designated by him for that
purpose, or at the commissioner’s request by the Attorney General.

Source: Laws 1941, c. 94, § 4, p. 389; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-642.

48-643 Witnesses; fees.

Witnesses subpoenaed pursuant to sections 48-629 to 48-644 shall be allowed
fees at a rate fixed by the commissioner and not exceeding the amount allowed
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for witness fees in district court. Such fees shall be deemed a part of the
expense of administering the Employment Security Law.

Source: Laws 1937, c. 108, § 6, p. 380; Laws 1941, c. 94, § 4, p. 389;
C.S.Supp., 1941, § 48-706; R.S.1943, § 48-643; Laws 1985, LB
339, 8§ 29.

Cross References

For witness fees in district court, see section 33-139.

48-644 Benefits; payment; appeal not a supersedeas; reversal; effect.

Benefits shall be promptly paid in accordance with a determination or
redetermination. If pursuant to a determination or redetermination benefits are
payable in any amount as to which there is no dispute, such amount of benefits
shall be promptly paid regardless of any appeal. The commencement of a
proceeding for judicial review pursuant to section 48-638 shall not operate as a
supersedeas or stay. If a decision allowing benefits is finally reversed, no
employer’s account shall be charged with benefits paid pursuant to the errone-
ous determination, and benefits shall not be paid for any subsequent weeks of
unemployment involved in such reversal.

Source: Laws 1941, c. 94, § 4, p. 389; C.S.Supp., 1941, § 48-706; R.S.
1943, § 48-644; Laws 1972, LB 1392, § 7.

Generally, where there has been an award of benefits, the
employee is not to be left without those benefits during appeal.
Gibson v. Kurt Mfg., 255 Neb. 255, 583 N.W.2d 767 (1998).

48-645 Benefits; waiver, release, and deductions void; discrimination in hire
or tenure unlawful; penalty.

Any agreement by an individual to waive, release, or commute his or her
rights to benefits or any other rights under the Employment Security Law shall
be void. Any agreement by an individual in the employ of any person or
concern to pay all or any portion of an employer’s contributions required under
such law from such employer, shall be void. No employer shall directly or
indirectly make or require or accept any deduction from wages to finance the
employer’s contributions required from him or her, or require or accept any
waiver of any right hereunder by any individual in his or her employ, or
discriminate in regard to the hiring, rehiring, or tenure of work of any
individual on account of any claim made by such individual for benefits under
the Employment Security Law, or in any manner obstruct or impede the filing
of claims for benefits. Any employer, officer, or agent of an employer who
violates any provision of this section shall be guilty of a Class II misdemeanor.

Source: Laws 1937, c. 108, § 15, p. 399; Laws 1941, c. 94, § 11, p. 399;
C.S.Supp.,1941, § 48-714; R.S.1943, § 48-645; Laws 1977, LB
40, § 292; Laws 1985, LB 339, § 30.

48-646 Benefits; action to recover; fees; representation.

No individual claiming benefits shall be charged fees of any kind in any
proceeding under the Employment Security Law except as provided herein.
Any individual claiming benefits in any proceeding before the commissioner or
an appeal tribunal or his, her, or its representative may be represented by
counsel, any other duly authorized agent, or a person of his or her choice. Any
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individual claiming benefits in any proceeding before a court may be represent-
ed by counsel. Such counsel may charge a reasonable fee for such services.

Source: Laws 1937, c. 108, § 15, p. 399; C.S.Supp., 1941, § 48-714;
R.S.1943, § 48-646; Laws 1947, c. 175, § 9, p. 577; Laws 1949,
c. 163, § 11, p. 427; Laws 1977, LB 40, § 293; Laws 1982, LB
410, § 2; Laws 1985, LB 339, § 31; Laws 1986, LB 950, § 5.

This statute requires that the amount of attorney fees charged fees for which approval by the commissioner has not been|
by a lawyer to his client be approved by the Commissioner of  sought. School Dist. No. 20 v. Commissioner of Labor, 208 Neb.
Labor. It does not authorize the district court to award attorney 663, 305 N.W.2d 367 (1981).

48-647 Benefits; assignments void; exemption from legal process; exception;
child support obligations; Supplemental Nutrition Assistance Program benefits
overissuance; disclosure required; collection.

(1) Any assignment, pledge, or encumbrance of any right to benefits which
are or may become due or payable under sections 48-623 to 48-626 shall be
void except as set forth in this section. Such rights to benefits shall be exempt
from levy, execution, attachment, or any other remedy whatsoever provided for
the collection of debt. Benefits received by any individual, so long as they are
not mingled with other funds of the recipient, shall be exempt from any remedy
whatsoever for the collection of all debts except debts incurred for necessaries
furnished to such individual or his or her spouse or dependents during the time
when such individual was unemployed. Any waiver of any exemption provided
for in this section shall be void. Any assignment, pledge, or encumbrance of any
right or claim to contributions or to any money credited to any employer’s
reserve account in the Unemployment Compensation Fund shall be void, and
the same shall be exempt from levy, execution, attachment, or any other
remedy whatsoever provided for the collection of debt, and any waiver of any
exemption provided for in this section shall be void.

(2)(a) An individual filing a new claim for unemployment compensation shall,
at the time of filing such claim, disclose whether or not he or she owes child
support obligations as defined under subdivision (h) of this subsection. If such
individual discloses that he or she owes child support obligations and is
determined to be eligible for unemployment compensation, the commissioner
shall notify the Department of Health and Human Services that the individual
has been determined to be eligible for unemployment compensation.

(b) The commissioner shall deduct and withhold from any unemployment
compensation otherwise payable to an individual disclosing child support
obligations:

(i) The amount specified by the individual to the commissioner to be deducted
under this subsection, if neither subdivision (ii) nor (iii) of this subdivision is
applicable;

(ii) The amount, if any, determined pursuant to an agreement between the
Department of Health and Human Services and such individual owing the child
support obligations to have a specified amount withheld and such agreement
being submitted to the commissioner, unless subdivision (iii) of this subdivision
is applicable; or

(iii) The amount otherwise required to be so deducted and withheld from
such unemployment compensation pursuant to legal process, as that term is
defined in subdivision (2)(i) of this section, properly served upon the commis-
sioner.
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(¢c) Any amount deducted and withheld under subdivision (b) of this subsec-
tion shall be paid by the commissioner to the Department of Health and Human
Services.

(d) Any amount deducted and withheld under subdivision (b) or (g) of this
subsection shall for all purposes be treated as if it were paid to the individual as
unemployment compensation and paid by such individual to the Department of]
Health and Human Services in satisfaction of his or her child support obli-
gations.

(e) For purposes of subdivisions (a) through (d) and (g) of this subsection, the
term unemployment compensation shall mean any compensation payable under
the Employment Security Law and including amounts payable by the commis-
sioner pursuant to an agreement by any federal law providing for compensa-
tion, assistance, or allowances with respect to unemployment.

(f) This subsection shall apply only if appropriate arrangements have been
made for reimbursement by the Department of Health and Human Services for
the administrative costs incurred by the commissioner under this section which
are attributable to child support obligations being enforced by the department.

(g) The Department of Health and Human Services and the commissioner
shall develop and implement a collection system to carry out the intent of this
subdivision. The collection system shall, at a minimum, provide that:

(i) The commissioner shall periodically notify the Department of Health and
Human Services of the information listed in section 43-1719 with respect to
individuals determined to be eligible for unemployment compensation during
such period;

(ii) Unless the county attorney, the authorized attorney, or the Department of
Health and Human Services has sent a notice on the same support order under
section 43-1720, upon the notification required by subdivision (2)(g)(i) of this
section, the Department of Health and Human Services shall send notice to any
such individual who owes child support obligations and who is subject to
income withholding pursuant to subdivision (2)(a), (2)(b)(ii), or (2)(b)(iii) of
section 43-1718.01. The notice shall be sent by certified mail to the last-known
address of the individual and shall state the same information as required
under section 43-1720;

(iii)(A) If the support obligation is not based on a foreign support order
entered pursuant to section 43-1729 and the individual requests a hearing, the
Department of Health and Human Services shall hold a hearing within fifteen
days of the date of receipt of the request. The hearing shall be in accordance
with the Administrative Procedure Act. The assignment shall be held in abey-
ance pending the outcome of the hearing. The department shall notify the
individual and the commissioner of its decision within fifteen days of the date
the hearing is held; and

(B) If the support obligation is based on a foreign support order entered
pursuant to section 43-1729 and the individual requests a hearing, the county
attorney or authorized attorney shall apply the procedures described in sections
43-1732 to 43-1742;

(iv)(A) If no hearing is requested by the individual under this subsection or
pursuant to a notice sent under section 43-1720, (B) if after a hearing under
this subsection or section 43-1721 the Department of Health and Human
Services determines that the assignment should go into effect, (C) in cases in
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which the court has ordered income withholding for child support pursuant to
subsection (1) of section 43-1718.01, or (D) in cases in which the court has
ordered income withholding for child support pursuant to section 43-1718.02
and the case subsequently becomes one in which child support collection
services are being provided under Title IV-D of the federal Social Security Act,
as amended, the Department of Health and Human Services shall certify to the
commissioner the amount to be withheld for child support obligations from the
individual’s unemployment compensation. Such amount shall not in any case
exceed the maximum amount permitted to be withheld under section 303(b) of
the federal Consumer Credit Protection Act, 15 U.S.C. 1673(b)(2)(A) and (B),
and the amount withheld to satisfy an arrearage of child support when added to
the amount withheld to pay current support shall not exceed such maximum
amount;

(v) The collection system shall comply with the requirements of Title IIT and
Title IV-D of the federal Social Security Act, as amended;

(vi) The collection system shall be in addition to and not in substitution for or
derogation of any other available remedy; and

(vii) The Department of Health and Human Services and the commissioner
shall adopt and promulgate rules and regulations to carry out subdivision (2)(g)
of this section.

(h) For purposes of this subsection, the term child support obligations shall
include only obligations which are being enforced pursuant to a plan described
in section 454 of the federal Social Security Act which has been approved by
the Secretary of Health and Human Services under Part D of Title IV of the
federal Social Security Act.

(i) For purposes of this subsection, the term legal process shall mean any
writ, order, summons, or other similar process in the nature of garnishment,

which:

(i) Is issued by a court of competent jurisdiction of any state, territory, or
possession of the United States or an authorized official pursuant to order of
such a court of competent jurisdiction or pursuant to state law. For purposes of
this subdivision, the chief executive officer of the Department of Health and
Human Services shall be deemed an authorized official pursuant to order of a
court of competent jurisdiction or pursuant to state law; and

(ii) Is directed to, and the purpose of which is to compel, the commissioner to
make a payment for unemployment compensation otherwise payable to an
individual in order to satisfy a legal obligation of such individual to provide
child support.

() Nothing in this subsection shall be construed to authorize withholding
from unemployment compensation of any support obligation other than child
support obligations.

(3)(a) An individual filing a new claim for unemployment compensation shall,
at the time of filing such claim, disclose whether or not he or she owes an
uncollected overissuance, as defined in 7 U.S.C. 2022(c)(1) as such section
existed on January 1, 2009, of Supplemental Nutrition Assistance Program
benefits, if not otherwise known or disclosed to the state Supplemental Nutri-
tion Assistance Program agency. The commissioner shall notify the state Sup-
plemental Nutrition Assistance Program agency enforcing such obligation of]
any individual disclosing that he or she owes an uncollected overissuance
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whom the commissioner determines is eligible for unemployment compensa-
tion.

(b) The commissioner shall deduct and withhold from any unemployment
compensation payable to an individual who owes an uncollected overissuance
(i) the amount specified by the individual to the commissioner to be deducted
and withheld under this subsection, (ii) the amount, if any, determined pursu-
ant to an agreement submitted to the state Supplemental Nutrition Assistance
Program agency under 7 U.S.C. 2022(c)(3)(A) as such section existed on
January 1, 2009, or (iii) any amount otherwise required to be deducted and
withheld from unemployment compensation pursuant to 7 U.S.C. 2022(c)(3)(B)
as such section existed on January 1, 2009.

(c) Any amount deducted and withheld under this subsection shall be paid by
the commissioner to the state Supplemental Nutrition Assistance Program
agency.

(d) Any amount deducted and withheld under subdivision (b) of this subsec-
tion shall be treated for all purposes as if it were paid to the individual as
unemployment compensation and paid by such individual to the state Supple-
mental Nutrition Assistance Program agency as repayment of the individual’s
uncollected overissuance.

(e) For purposes of this subsection, unemployment compensation means any
compensation payable under the Employment Security Law, including amounts
payable by the commissioner pursuant to an agreement under any federal law
providing for compensation, assistance, or allowances with respect to unem-
ployment.

(f) This subsection applies only if arrangements have been made for reim-
bursement by the state Supplemental Nutrition Assistance Program agency for
the administrative costs incurred by the commissioner under this subsection
which are attributable to the repayment of uncollected overissuances to the
state Supplemental Nutrition Assistance Program agency.

Source: Laws 1937, c. 108, § 15, p. 400; C.S.Supp., 1941, § 48-714;
R.S.1943, § 48-647; Laws 1982, LB 801, § 5; Laws 1985, LB
339, § 32; Laws 1985, Second Spec. Sess., LB 7, § 76; Laws
1990, LB 974, § 1; Laws 1993, LB 523, § 26; Laws 1994, LB
1224, § 81; Laws 1995, LB 240, § 3; Laws 1996, LB 1044, § 275;
Laws 1996, LB 1155, § 21; Laws 1997, LB 307, § 106; Laws
1997, LB 864, § 5; Laws 1998, LB 1073, § 56; Laws 2007,
LB296, § 217; Laws 2009, LB288, § 15.

Cross References

Administrative Procedure Act, see section 84-920.

48-648 Combined tax; employer; payment; rules and regulations governing;
related corporations or limited liability companies; professional employer
organization.

(1) Combined tax shall accrue and become payable by each employer not
otherwise entitled to make payments in lieu of contributions for each calendar
year in which he or she is subject to the Employment Security Law, with
respect to wages for employment. Such combined tax shall become due and be
paid by each employer to the commissioner for the State Unemployment
Insurance Trust Fund and the Unemployment Trust Fund in such manner and
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at such times as the commissioner may, by rule and regulation, prescribe and
shall not be deducted, in whole or in part, from the wages of individuals in such
employer’s employ. For all tax years beginning before January 1, 2010, the
commissioner may require that any employer whose annual payroll for either of
the two preceding calendar years has equaled or exceeded five hundred
thousand dollars to file combined tax returns and pay combined taxes owed by
an electronic method approved by the commissioner, except when the employer
establishes to the satisfaction of the commissioner that filing the combined tax
return or payment of the tax by an electronic method would work a hardship
on the employer. For all tax years beginning on or after January 1, 2010, the
commissioner may require any employer whose annual payroll for either of the
two preceding calendar years has equaled or exceeded one hundred thousand
dollars to file combined tax returns and pay combined taxes owed by an
electronic method approved by the commissioner, except when the employer
establishes to the satisfaction of the commissioner that filing the combined tax
return or payment of the tax by an electronic method would work a hardship
on the employer. In the payment of any combined tax, a fractional part of a
cent shall be disregarded unless it amounts to one-half cent or more, in which
case it shall be increased to one cent. If the combined tax due for any reporting
period is less than five dollars, the employer need not remit the combined tax.

(2) If two or more related corporations or limited liability companies concur-
rently employ the same individual and compensate such individual through a
common paymaster which is one of such corporations or limited liability
companies, each such corporation or limited liability company shall be consid-
ered to have paid as remuneration to such individual only the amounts actually
disbursed by it to such individual and shall not be considered to have paid as
remuneration to such individual amounts actually disbursed to such individual
by another of such corporations or limited liability companies. An employee of
a wholly owned subsidiary shall be considered to be concurrently employed by
the parent corporation, company, or other entity and the wholly owned subsid-
iary whether or not both companies separately provide remuneration.

(3) The professional employer organization shall report and pay combined
tax, penalties, and interest owed upon wages earned by worksite employees
under the client’s employer account number using the client’s combined tax
rate. The client is liable for the payment of unpaid combined tax, penalties, and
interest owed upon wages paid to worksite employees, and the worksite
employees shall be considered employees of the client for purposes of the
Employment Security Law.

Source: Laws 1937, c. 108, § 7, p. 382; Laws 1941, c. 94, § 5, p. 390;
C.S.Supp., 1941, § 48-707; R.S.1943, § 48-648; Laws 1971, LB
651, § 8; Laws 1981, LB 279, § 1; Laws 1985, LB 339, § 33;
Laws 1992, LB 879, § 2; Laws 1994, LB 1337, § 7; Laws 1998,
LB 834, § 1; Laws 2002, LB 921, § 3; Laws 2005, LB 484, § 7;
Laws 2009, LB631, § 5.

48-648.01 Employer; submit quarterly wage reports; when.

The Commissioner of Labor may require by rule and regulation that each
employer subject to the Employment Security Law shall submit to the commis-
sioner quarterly wage reports on such forms and in such manner as the
commissioner may prescribe. For all tax years beginning before January 1,
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2010, the commissioner may require that any employer whose annual payroll
for either of the two preceding calendar years has equaled or exceeded five
hundred thousand dollars to file wage reports by an electronic method ap-
proved by the commissioner, except when the employer establishes to the
satisfaction of the commissioner that filing by an electronic method would work
a hardship on the employer. For all tax years beginning on or after January 1,
2010, the commissioner may require any employer whose annual payroll for
either of the two preceding calendar years has equaled or exceeded one
hundred thousand dollars to file wage reports by an electronic method ap-
proved by the commissioner, except when the employer establishes to the
satisfaction of the commissioner that filing by an electronic method would work
a hardship on the employer. The quarterly wage reports shall be used by the
commissioner to make monetary determinations of claims for benefits.

Source: Laws 1985, LB 343, § 2; Laws 1986, LB 950, § 6; Laws 2005, LB
484, § 8; Laws 2009, LB631, § 6.

48-648.02 Wages, defined.

As used in sections 48-648 and 48-649 only, the term wages shall not include
that part of the remuneration paid to an individual by an employer or by the
predecessor of such employer with respect to employment within this or any
other state during a calendar year which exceeds (1) seven thousand dollars in
calendar year 2005, (2) eight thousand dollars in calendar year 2006, and (3)
nine thousand dollars in calendar year 2007 and each calendar year thereafter
unless that part of the remuneration is subject to a tax under a federal law
imposing a tax against which credit may be taken for contributions required to
be paid into a state unemployment fund.

Source: Laws 2005, LB 739, § 6.

48-649 Combined tax rate; how computed.

The commissioner shall, for each calendar year, determine the combined tax
rate applicable to each employer on the basis of his or her actual experience in
the payment of contributions and with respect to benefits charged against his or
her separate experience account, in accordance with the following require-
ments:

(1) The commissioner shall, by December 1 of each calendar year, and based
upon information available through the department, determine the state unem-
ployment insurance tax rate for the following year. The state unemployment
insurance tax rate shall be zero percent if:

(a) The average balance in the State Unemployment Insurance Trust Fund at
the end of any three months in the preceding calendar year is greater than one
percent of state taxable wages for the same preceding year; or

(b) The balance in the State Unemployment Insurance Trust Fund equals or
exceeds thirty percent of the average month end balance of the state’s account
in the Unemployment Trust Fund for the three lowest calendar months in the
preceding year;

(2)(a) If the state unemployment insurance tax rate is not zero percent as
determined in this section, the combined tax rate shall be divided so that not
less than eighty percent of the combined tax rate equals the contribution rate
and not more than twenty percent of the combined tax rate equals the state
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unemployment insurance tax rate except for employers who are assigned a
combined tax rate of five and four-tenths percent or more. For those employers,
the state unemployment insurance tax rate shall equal zero and their combined
tax rate shall equal their contribution rate.

(b) When the state unemployment insurance tax rate is determined to be zero
percent pursuant to subdivision (1) of this section, the contribution rate for all
employers shall equal one hundred percent of the combined tax rate;

(3) In calendar year 2005, an employer’s combined tax rate shall be three and
five-tenths percent of his or her annual payroll unless and until (a) benefits have
been payable from and chargeable to his or her experience account throughout
the preceding one calendar year and (b) contributions have been payable to the
fund and credited to his or her experience account with respect to the two
preceding calendar years. Subject to fair and reasonable rules and regulations
of the commissioner issued with due regard for the solvency of the fund, in
calendar year 2005 the combined tax rate required of each employer who meets
the requirements of subdivisions (a) and (b) of this subdivision shall be based
directly on his or her contributions to and benefit experience of his or her
experience account and shall be determined by the commissioner for each
calendar year at its beginning. Such rate shall not be greater than three and
five-tenths percent of his or her annual payroll if his or her experience account
exhibits a positive balance as of the beginning of such calendar year, but for
any employer who has been subject to the payment of contributions for any two
preceding calendar years, regardless of whether such years are consecutive,
and whose experience account exhibits a negative balance as of the beginning
of such calendar year, the rate shall be greater than three and five-tenths
percent of his or her annual payroll but not greater than five and four-tenths
percent of his or her annual payroll until such time as the experience account
exhibits a positive balance, and thereafter the rate shall not be greater than
three and five-tenths percent of his or her annual payroll. For calendar year
2005, the standard rate shall be five and four-tenths percent of the employer’s
annual payroll. As used in this subdivision, standard rate shall mean the rate
from which all reduced rates are calculated;

(4)(a) Effective January 1, 2006, an employer’s combined tax rate (i) for
employers other than employers engaged in the construction industry shall be
the lesser of the state’s average combined tax rate as determined pursuant to
subdivisions (4)(e), (4)(f), and (4)(g) of this section or two and five-tenths
percent and (ii) for employers in the construction industry shall be the category
twenty rate determined pursuant to subdivisions (4)(e) and (4)(f) of this section,
unless and until:

(A) Benefits have been payable from and chargeable to his or her experience
account throughout the preceding four calendar quarters; and

(B) Wages for employment have been paid by the employer in each of the two
preceding four-calendar-quarter periods.

For purposes of this subdivision (4)(a), employers engaged in the construc-
tion industry means all employers primarily engaged in business activities
classified as sector 23 business activities under the North American Industry
Classification System.

(b) In no event shall the combined tax rate for employers who fail to meet the
requirements of subdivision (4)(a) of this section be less than one and twenty-
five hundredths percent.
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(¢) For any employer who has not paid wages for employment during each of
the two four-calendar-quarter periods ending on September 30 of any year, but
has paid wages for employment in any two four-calendar-quarter periods,
regardless of whether such four-calendar-quarter periods are consecutive, such
employer’s combined tax rate for the following tax year shall be:

(i) The highest combined tax rate for employers with a positive experience
account balance if the employer’s experience account balance exhibits a posi-
tive balance as of September 30 of the year of rate computation; or

(ii) The standard rate if the employer’s experience account exhibits a negative
balance as of September 30 of the year of rate computation.

(d) Beginning with rate calculations for calendar year 2006 and each year
thereafter, the combined tax rate for employers who meet the requirements of]
subdivision (4)(a) of this section shall be calculated according to subdivisions
(4)(e), (4)(f), and (4)(g) of this section and shall be based upon the employer’s
experience rating record and determined from the employer’s reserve ratio,
which is the percent obtained by dividing the amount by which, if any, the
employer’s contributions credited from the time the employer first or most
recently became an employer, whichever date is later, and up to and including
September 30 of the year the rate computation is made, plus any part of the
employer’s contributions due for that year paid on or before October 31 of such
year, exceed the employer’s benefits charged during the same period, by the
employer’s average annual taxable payroll for the sixteen-consecutive-calendar-
quarter period ending September 30 of the year in which the rate computation
is made. For an employer with less than sixteen consecutive calendar quarters
of contribution experience, the employer’s average taxable payroll shall be
determined based upon the four-calendar-quarter periods for which contribu-
tions are payable.

(e) Each eligible experience rated employer shall be assigned to one of twenty
rate categories with a corresponding experience factor as follows:

Category Experience Factor

1 0.00
0.25

3 0.40
4 0.45
5 0.50
6 0.60
7 0.65
8 0.70
9 0.80
10 0.90
11 0.95
12 1.00
13 1.05
14 1.10
15 1.20
16 1.35
17 1.55
18 1.80
19 2.15
20 2.60

Eligible experience rated employers shall be assigned to rate categories from
highest to lowest according to their experience reserve ratio with category one
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being assigned to accounts with the highest reserve ratios and category twenty
being assigned to accounts with the lowest reserve ratios. Each category shall
be limited to no more than five percent of the state’s total taxable payroll,
except that:

(i) Any employer which has a portion of its taxable wages fall into one
category and a portion into the next higher category shall be assigned to the
lower category;

(i) No employer with a reserve ratio calculated to five decimal places equal
to another employer similarly calculated shall be assigned to a higher rate than
the employer to which it has the equal reserve ratio; and

(iii) No employer with a positive experience account balance shall be as-
signed to category twenty.

(f) The state’s reserve ratio shall be calculated by dividing the amount
available to pay benefits in the Unemployment Trust Fund and the State
Unemployment Insurance Trust Fund as of September 30, 2005, and each
September 30 thereafter, less any outstanding obligations and amounts approp-
riated therefrom by the state’s total wages from the four calendar quarters
ending on such September 30. For purposes of this section, total wages means
all remuneration paid by an employer in employment. The state’s reserve ratio
shall be applied to the table in this subdivision to determine the yield factor for
the upcoming rate year.

State’s Reserve Ratio Yield Factor

1.45 percent and above = 0.70
1.30 percent up to but not including 1.45 = 0.75
1.15 percent up to but not including 1.30 = 0.80
1.00 percent up to but not including 1.15 = 0.90
0.85 percent up to but not including 1.00 = 1.00
0.70 percent up to but not including 0.85 = 1.10
0.60 percent up to but not including 0.70 = 1.20
0.50 percent up to but not including 0.60 = 1.25
0.45 percent up to but not including 0.50 = 1.30
0.40 percent up to but not including 0.45 = 1.35
0.35 percent up to but not including 0.40 = 1.40
0.30 percent up to but not including 0.35 = 1.45
Below 0.30 percent = 1.50

Once the yield factor for the upcoming rate year has been determined, it is
multiplied by the amount of unemployment benefits paid from combined tax
during the four calendar quarters ending September 30 of the preceding year.
The resulting figure is the planned yield for the rate year. The planned yield is
divided by the total taxable wages for the four calendar quarters ending
September 30 of the previous year and carried to four decimal places to create
the average combined tax rate for the rate year.

(g) The average combined tax rate is assigned to rate category twelve as
established in subdivision (4)(e) of this section. Rates for each of the remaining
nineteen categories are determined by multiplying the average combined tax
rate by the experience factor associated with each category and carried to four
decimal places. Employers who are delinquent in filing their combined tax
reports as of October 31 of any year shall be assigned to category twenty for the
following calendar year unless the delinquency is corrected prior to December
31 of the year of rate calculation.
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(h) As used in this subdivision (4) of this section, standard rate means the rate
assigned to category twenty for that year. For calendar years 2006 and
thereafter, the standard rate shall be not less than five and four-tenths percent
of the employer’s annual taxable payroll;

(5) Any employer may at any time make voluntary contributions up to the
amount necessary to qualify for one rate category reduction, additional to the
required contributions, to the fund to be credited to his or her account.
Voluntary contributions received after March 10, 2005, for rate year 2005 or
January 10 for rate year 2006 and thereafter shall not be used in rate
calculations for the same calendar year;

(6) As used in sections 48-648 to 48-654, the term payroll means the total
amount of wages during a calendar year, except as otherwise provided in
section 48-654, by which the combined tax was measured; and

(7)(a) The state or any of its instrumentalities shall make payments in lieu of
contributions in an amount equal to the full amount of regular benefits plus
one-half of the amount of extended benefits paid during each calendar quarter
that is attributable to service in employment of the state or any of its instrumen-
talities. The commissioner after the end of each calendar quarter shall notify
any state instrumentality or other public employer of the amount of regular
benefits and one-half the amount of extended benefits paid that are attributable
to service in its employment and the instrumentality or public employer so
notified shall reimburse the fund within thirty days after receipt of such notice.
For all tax years beginning before January 1, 2010, the commissioner may
require that any employer whose annual payroll for either of the two preceding
calendar years has equaled or exceeded five hundred thousand dollars to pay
the reimbursement by an electronic method approved by the commissioner,
except when the employer establishes to the satisfaction of the commissioner
that payment of the reimbursement by an electronic method would work a
hardship on the employer. For all tax years beginning on or after January 1,
2010, the commissioner may require any employer whose annual payroll for
either of the two preceding calendar years has equaled or exceeded one
hundred thousand dollars to pay the reimbursement by an electronic method
approved by the commissioner, except when the employer establishes to the
satisfaction of the commissioner that payment of the reimbursement by an
electronic method would work a hardship on the employer.

(b) After December 31, 1977, the state or any of its political subdivisions and
any instrumentality of one or more of the foregoing or any other governmental
entity for which services in employment as is provided by subdivision (4)(a) of
section 48-604 are performed shall be required to pay contributions and after
December 31, 1996, combined tax on wages paid for services rendered in its or
their employment on the same basis as any other employer who is liable for the
payment of combined tax under the Employment Security Law, unless the state
or any political subdivision thereof and any instrumentality of one or more of
the foregoing or any other governmental entity for which such services are
performed files with the commissioner its written election not later than
January 31, 1978, or if such employer becomes subject to this section after
January 1, 1978, not later than thirty days after such subjectivity begins, to
become liable to make payments in lieu of contributions in an amount equal to
the full amount of regular benefits plus one-half of the amount of extended
benefits paid during each calendar quarter that is attributable to service in
employment of such electing employer prior to December 31, 1978, and in an
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amount equal to the full amount of regular benefits plus the full amount of
extended benefits paid during each calendar quarter that is attributable to
service in employment of such electing employer after January 1, 1979. Eligible
employers electing to make payments in lieu of contributions shall not be liable
for state unemployment insurance tax payments. The commissioner, after the
end of each calendar quarter, shall notify any such employer that has so elected
of the amount of benefits for which it is liable to pay pursuant to its election
that have been paid that are attributable to service in its employment and the
employer so notified shall reimburse the fund within thirty days after receipt of
such notice.

(c) Any employer which makes an election in accordance with subdivision (b)
of this subdivision to become liable for payments in lieu of contributions shall
continue to be liable for payments in lieu of contributions for all benefits paid
based upon wages paid for service in employment of such employer while such
election is effective and such election shall continue until such employer files
with the commissioner, not later than December 1 of any calendar year, a
written notice terminating its election as of December 31 of that year and
thereafter such employer shall again be liable for the payment of contributions
and for the reimbursement of such benefits as may be paid based upon wages
paid for services in employment of such employer while such election was
effective.

Source: Laws 1937, c. 108, § 7, p. 382; Laws 1939, c. 56, § 5, p. 239;
Laws 1941, c. 94, § 5, p. 390; C.S.Supp.,1941, § 48-707; R.S.
1943, § 48-649; Laws 1947, c. 175, § 10, p. 577; Laws 1949, c.
163, § 12, p. 427; Laws 1953, c. 167, § 8, p. 533; Laws 1955, c.
190, § 9, p. 548; Laws 1972, LB 1392, § 8; Laws 1976, LB 819,
§ 2; Laws 1977, LB 509, § 7; Laws 1984, LB 249, § 1; Laws
1985, LB 339, § 34; Laws 1994, LB 1337, § 8; Laws 1995, LB
334, § 1; Laws 2005, LB 484, § 9; Laws 2005, LB 739, § 11;
Laws 2007, LB265, § 9; Laws 2009, LB631, § 7.

Under the Nebraska Employment Security Law, the contribu- organization must elect to use one or the other. West Nebraska,
tion type of financing as provided by section 48-649, R.R.S. General Hospital v. Hanlon, 208 Neb. 173, 302 N.W.2d 694
1943, and reimbursement financing under section 48-660.01, (1981).

R.R.S.1943, are separate and distinct systems, and a nonprofit

48-649.01 Repealed. Laws 2007, LB 265, § 39.

48-650 Combined tax rate; determination of employment; notice; review;
redetermination; proceedings; appeal.

The commissioner shall determine the rate of combined tax applicable to
each employer pursuant to section 48-649 and may determine, at any time
during the year, whether services performed by an individual were employment
or for an employer. Any such determination shall become conclusive and
binding upon the employer unless, within thirty days after the prompt mailing
of notice thereof to his or her last-known address or in the absence of mailing
within thirty days after the delivery of such notice, the employer files an appeal
with an appeal tribunal. No employer shall have standing, in any proceeding
involving his or her combined tax rate or combined tax liability, to contest the
chargeability to his or her account of any benefits paid in accordance with a
determination, redetermination, or decision pursuant to sections 48-629 to
48-644 except upon the ground that the services on the basis of which such
benefits were found to be chargeable did not constitute services performed in
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employment for him or her and only in the event that he or she was not a party
to such determination, redetermination, or decision or to any other proceedings
under the Employment Security Law in which the character of such services
was determined. A full and complete record shall be kept of all proceedings in
connection with such hearing. All testimony at any such hearing shall be
recorded but need not be transcribed unless there is a further appeal. The
employer shall be promptly notified of the appeal tribunal’s decision which
shall become final unless the employer or the commissioner appeals within
thirty days after the date of service of the decision of the appeal tribunal. The
appeal shall otherwise be governed by the Administrative Procedure Act.

Source: Laws 1941, c. 94, § 5, p. 391; C.S.Supp., 1941, § 48-707; R.S.
1943, § 48-650; Laws 1985, LB 339, § 35; Laws 1985, LB 342,
§ 1; Laws 1988, LB 352, § 88; Laws 1994, LB 1337, § 9; Laws
2001,LB 192, § 11.

Cross References

Administrative Procedure Act, see section 84-920.

A petition for judicial review of the Nebraska Commissioner
of Labor’s determination of an employer’s unemployment insur-
ance contributions must be filed in the county where the first
adjudicated hearing of a disputed claim took place. Metro
Renovation v. State, 249 Neb. 337, 543 N.W.2d 715 (1996).

The Employment Security Law provides one avenue of judi-
cial appeal when the dispute concerns benefit liability and
another when the dispute concerns contribution liability. North-

ern Messenger v. Sorensen, 218 Neb. 846, 359 N.W.2d 787
(1984).

Judicial review of decision of the Nebraska Appeal Tribunal
reviewing a decision under this section of the Nebraska Depart-
ment of Labor, Division of Employment, may only be had in the
District Court of Lancaster County. Whitechouse Energy Savers
v. Hanlon, 214 Neb. 572, 334 N.W.2d 802 (1983).

48-651 Employer’s account; benefit payments; notice; effect.

The commissioner may provide by rule and regulation for periodic notifica-
tion to employers of benefits paid and chargeable to their accounts or of the
status of such accounts, and for notification to all base period employers of any
individual of the establishment of such individual’s benefit year, and any such
notification, in the absence of an application for redetermination filed in such
manner and within such period as the commissioner may prescribe, shall
become conclusive and binding upon the employer for all purposes. Such
redeterminations, made after notice and opportunity for hearing, and the
commissioner’s findings of fact in connection therewith may be introduced in
any subsequent administrative or judicial proceedings involving the determina-
tion of the combined tax rate of any employer for any calendar year.

Source: Laws 1941, c. 94, § 5, p. 392; C.S.Supp., 1941, § 48-707; R.S.
1943, § 48-651; Laws 1985, LB 339, § 36; Laws 1994, LB 1337,
§ 10.

48-652 Employer’s experience account; reimbursement account; contribu-
tions by employer; liability; termination; reinstatement.

(1)(a) A separate experience account shall be established for each employer
who is liable for payment of contributions. Whenever and wherever in the
Employment Security Law the terms reserve account or experience account are
used, unless the context clearly indicates otherwise, such terms shall be deemed
interchangeable and synonymous and reference to either of such accounts shall
refer to and also include the other.

(b) A separate reimbursement account shall be established for each employer
who is liable for payments in lieu of contributions. All benefits paid with respect
to service in employment for such employer shall be charged to his or her

71 Reissue 2010



§ 48-652 LABOR

reimbursement account and such employer shall be billed for and shall be
liable for the payment of the amount charged when billed by the commissioner.
Payments in lieu of contributions received by the commissioner on behalf of
each such employer shall be credited to such employer’s reimbursement ac-
count, and two or more employers who are liable for payments in lieu of
contributions may jointly apply to the commissioner for establishment of a
group account for the purpose of sharing the cost of benefits paid that are
attributable to service in the employ of such employers. The commissioner shall
prescribe such rules and regulations as he or she deems necessary with respect
to applications for establishment, maintenance, and termination of group
accounts authorized by this subdivision.

(2) All contributions paid by an employer shall be credited to the experience
account of such employer. State unemployment insurance tax payments shall
not be credited to the experience account of each employer. Partial payments of
combined tax shall be credited so that at least eighty percent of the combined
tax payment excluding interest and penalty is credited first to contributions
due. In addition to contributions credited to the experience account, each
employer’s account shall be credited as of June 30 of each calendar year with
interest at a rate determined by the commissioner based on the average annual
interest rate paid by the Secretary of the Treasury of the United States of]
America upon the state’s account in the Unemployment Trust Fund for the
preceding calendar year multiplied by the balance in his or her experience
account at the beginning of such calendar year. If the total credits as of such
date to all employers’ experience accounts are equal to or greater than ninety
percent of the total amount in the Unemployment Compensation Fund, no
interest shall be credited for that year to any employer’s account. Contributions
with respect to prior years which are received on or before January 31 of any
year shall be considered as having been paid at the beginning of the calendar
year. All voluntary contributions which are received on or before January 10 of
any year shall be considered as having been paid at the beginning of the
calendar year.

(3)(a) Each experience account shall be charged only for benefits based upon
wages paid by such employer. No benefits shall be charged to the experience
account of any employer if (i) such benefits were paid on the basis of a period
of employment from which the claimant (A) left work voluntarily without good
cause, (B) left work voluntarily due to a nonwork-connected illness or injury,
(C) left work voluntarily with good cause to escape abuse as defined in section
42-903 between household members as provided in subdivision (1) of section
48-628.01, (D) left work from which he or she was discharged for misconduct
connected with his or her work, (E) left work voluntarily and is entitled to
unemployment benefits without disqualification in accordance with subdivision
(3) or (5) of section 48-628.01, or (F) was involuntarily separated from employ-
ment and such benefits were paid pursuant to section 48-628.05, and (ii) the
employer has filed timely notice of the facts on which such exemption is
claimed in accordance with rules and regulations prescribed by the commis-
sioner. No benefits shall be charged to the experience account of any employer
if such benefits were paid on the basis of wages paid in the base period that are
wages for insured work solely by reason of subdivision (5)(c)(iii) of section
48-627. No benefits shall be charged to the experience account of any employer
if such benefits were paid during a week when the individual was participating
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in training approved under section 236(a)(1) of the federal Trade Act of 1974,
19 U.S.C. 2296(a)(1).

(b) Each reimbursement account shall be charged only for benefits paid that
were based upon wages paid by such employer in the base period that were
wages for insured work solely by reason of subdivision (5) of section 48-627.

(c) Benefits paid to an eligible individual shall be charged against the account
of his or her most recent employers within his or her base period against whose
accounts the maximum charges hereunder have not previously been made in
the inverse chronological order in which the employment of such individual
occurred. The maximum amount so charged against the account of any employ-
er, other than an employer for which services in employment as provided in
subdivision (4)(a) of section 48-604 are performed, shall not exceed the total
benefit amount to which such individual was entitled as set out in section
48-626 with respect to base period wages of such individual paid by such
employer plus one-half the amount of extended benefits paid to such eligible
individual with respect to base period wages of such individual paid by such
employer. The commissioner shall by rules and regulations prescribe the
manner in which benefits shall be charged against the account of several
employers for whom an individual performed employment during the same
quarter or during the same base period. Any benefit check duly issued and
delivered or mailed to a claimant and not presented for payment within one
year from the date of its issue may be invalidated and the amount thereof
credited to the Unemployment Compensation Fund, except that a substitute
check may be issued and charged to the fund on proper showing at any time
within the year next following. Any charge made to an employer’s account for
any such invalidated check shall stand as originally made.

(4)(a) An employer’s experience account shall be deemed to be terminated
one calendar year after such employer has ceased to be subject to the Employ-
ment Security Law, except that if the commissioner finds that an employer’s
business is closed solely because of the entrance of one or more of the owners,
officers, partners, or limited liability company members or the majority stock-
holder into the armed forces of the United States, or of any of its allies, after
July 1, 1950, such employer’s account shall not be terminated and, if the
business is resumed within two years after the discharge or release from active
duty in the armed forces of such person or persons, the employer’s experience
account shall be deemed to have been continuous throughout such period.

(b) An experience account terminated pursuant to this subsection shall be
reinstated if (i) the employer becomes subject again to the Employment Securi-
ty Law within one calendar year after termination of such experience account
and the employer makes a written application for reinstatement of such
experience account to the commissioner within two calendar years after termi-
nation of such experience account and (ii) the commissioner finds that the
employer is operating substantially the same business as prior to the termi-
nation of such experience account.

(5) All money in the Unemployment Compensation Fund shall be kept
mingled and undivided. The payment of benefits to an individual shall in no
case be denied or withheld because the experience account of any employer
does not have a total of contributions paid in excess of benefits charged to such
experience account.
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(6) A contributory or reimbursable employer shall be relieved of charges if]
the employer was previously charged for wages and the same wages are being
used a second time to establish a new claim as a result of the October 1, 1988,
change in the base period.

(7) If an individual’'s base period wage credits represent part-time employ-
ment for a contributory employer and the contributory employer continues to
employ the individual to the same extent as during the base period, then the
contributory employer’s experience account shall not be charged if the contrib-
utory employer has filed timely notice of the facts on which such exemption is
claimed in accordance with rules and regulations prescribed by the commis-
sioner.

Source: Laws 1937, c. 108, § 7, p. 383; Laws 1939, c. 56, § 5, p. 240;
Laws 1941, c. 94, § 5, p. 392; C.S.Supp.,1941, § 48-707; R.S.
1943, § 48-652; Laws 1947, c. 175, § 11, p. 579; Laws 1949, c.
163, § 13, p. 428; Laws 1953, c. 167, § 9, p. 534; Laws 1957, c.
208, § 5, p. 732; Laws 1971, LB 651, § 9; Laws 1977, LB 509,
§ 8; Laws 1980, LB 800, § 5; Laws 1984, LB 995, § 1; Laws
1985, LB 339, § 37; Laws 1986, LB 901, § 1; Laws 1987, LB 275,
§ 1; Laws 1988, LB 1033, § 3; Laws 1993, LB 121, § 292; Laws
1994, LB 884, § 65; Laws 1994, LB 1337, 8§ 11; Laws 1995, LB 1,
§ 12; Laws 1995, LB 240, § 4; Laws 2000, LB 953, § 9; Laws
2001, LB 418, § 1; Laws 2005, LB 739, § 12; Laws 2007, LB265,
§ 10; Laws 2008, LB500, § 1; Laws 2009, LB631, § 8; Laws
2010, LB1020, § 6.

Operative date July 1, 2011.

Where employees have left work voluntarily without good not charged with benefits paid to its employees. Fauss v. Mes-
cause or have been discharged for misconduct, an employer is serly, 200 Neb. 326, 263 N.W.2d 668 (1978).

48-653 Repealed. Laws 1949, c. 163, § 19.

48-654 Employer’s experience account; acquisition by transferee-employer;
transfer; contribution rate.

Subject to section 48-654.01, any employer that acquires the organization,
trade, or business, or substantially all the assets thereof, of another employer
shall immediately notify the commissioner thereof, and prior to September 6,
1985, shall, and on and after September 6, 1985, may, pursuant to rules and
regulations prescribed by the commissioner, assume the position of such
employer with respect to the resources and liabilities of such employer’s
experience account as if no change with respect to such employer’s experience
account has occurred. The commissioner may provide by rule and regulation
for partial transfers of experience accounts, except that such partial transfers of]
accounts shall be construed to allow computation and fixing of contribution
rates only on and after January 1, 1953, where an employer has transferred at
any time subsequent to or on January 1, 1950, a definable and segregable
portion of his or her payroll and business to a transferee-employer. For an
acquisition which occurs during either of the first two calendar quarters of a
calendar year or during the fourth quarter of the preceding calendar year, a
new rate of contributions, payable by the transferee-employer with respect to
wages paid by him or her after midnight of the last day of the calendar quarter
in which such acquisition occurs and prior to midnight of the following
September 30, shall be computed in accordance with this section. For the
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purpose of computing such new rate of contributions, the computation date
with respect to any such acquisition shall be September 30 of the preceding
calendar year and the term payroll shall mean the total amount of wages by
which contributions to the transferee’s account and to the transferor’s account
were measured for four calendar quarters ending September 30 preceding the
computation date.

Source: Laws 1937, c. 108, § 7, p. 385; Laws 1941, c. 94, § 5, p. 394;
C.S.Supp., 1941, § 48-707; R.S.1943, § 48-654; Laws 1945, c.
115, § 6, p. 386; Laws 1947, c. 175, § 13, p. 582; Laws 1953, c.
169, § 1, p. 543; Laws 1985, LB 336, § 1; Laws 1985, LB 339,
§ 38; Laws 2005, LB 484, § 10; Laws 2009, LB631, § 9.

This section, which allows an acquiring organization to as- the rate at which the employer must contribute, and it is not a
sume the position of its predecessor with respect to the latter’s cash account which may be treated as a liquid asset. West
experience account, is referring to the contribution rate of that Nebraska General Hospital v. Hanlon, 208 Neb. 173, 302

employer. The experience account balance is used to determine N.W.2d 694 (1981).

48-654.01 Employer’s experience account; transferable; when; violation; pen-
alty.

(1) For purposes of this section:

(a) Knowingly means having actual knowledge of or acting with deliberate
ignorance or reckless disregard of the prohibition involved;

(b) Person means an individual, a partnership, a limited liability company, a
corporation, or any other legally recognized entity;

(c) Trade or business includes the employer’s workforce; and

(d) Violates or attempts to violate includes intent to evade, misrepresentation,
or willful nondisclosure.

(2) Notwithstanding any other provision of law, the following shall apply
regarding assignment of combined tax rates and transfer of an employer’s
experience account:

(a) If an employer transfers its trade or business, or a portion thereof, to
another employer and, at the time of the transfer, there is substantially common
ownership, management, or control of the two employers, then the employer’s
experience account attributable to the transferred trade or business shall be
transferred to the employer to whom such business is transferred. The rates of]
both employers shall be recalculated in accordance with section 48-654. The
transfer of some or all of an employer’s workforce to another employer shall be
considered a transfer of trade or business when, as the result of such transfer,
the transferring employer no longer performs trade or business with respect to
the transferred workforce and such trade or business is performed by the
employer to whom the workforce is transferred. If, following a transfer of
experience under this subdivision, the commissioner determines that a substan-
tial purpose of the transfer of trade or business was to obtain a lower combined
tax rate, then the experience rating accounts of the employers involved shall be
combined into a single account and a single rate assigned to such account; or

(b) Whenever a person is not an employer at the time it acquires the trade or
business of an employer, the employer’s experience account of the acquired
business shall not be transferred to such person if the commissioner finds that
the business was acquired solely or primarily for the purpose of obtaining a
lower combined tax rate. Instead, such person shall be assigned the new
employer combined tax rate under section 48-649. In determining whether the
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business was acquired solely or primarily for the purpose of obtaining a lower
combined tax rate, the commissioner shall use objective factors which may
include the cost of acquiring the business, whether the person continued the
business enterprise of the acquired business, how long such business enterprise
was continued, or whether a substantial number of new employees were hired
for performance of duties unrelated to the business activity conducted prior to
the acquisition.

(3)(a) If a person knowingly violates or attempts to violate this section, or if a
person knowingly advises another person in a way that results in a violation of]
this section and:

(i) The person is an employer, such employer shall be assigned the highest
combined tax rate assignable under section 48-649 for the rate year during
which the violation or attempted violation occurred and for the three rate years
immediately following such rate year. However, if the person’s business is
already at the highest combined tax rate or if the amount of increase in the
combined tax rate would be less than two percent, then a penalty combined tax
rate of two percent of taxable wages shall be imposed for the rate year during
which the violation or attempted violation occurred and for the three rate years
immediately following such year; or

(ii) The person is not an employer, such person shall be subject to a civil
penalty of not more than five thousand dollars.

(b) In addition to any civil penalties that may apply under this subsection,
such person shall be guilty of a Class IV felony.

(4) The commissioner shall establish procedures to identify the transfer or
acquisition of a business for purposes of evading combined tax liability.

Source: Laws 2005, LB 484, § 11.

48-655 Combined taxes; payments in lieu of contributions; collections; set-
offs; interest; actions; offset against federal income tax refund; procedure.

(1) Combined taxes or payments in lieu of contributions unpaid on the date
on which they are due and payable, as prescribed by the commissioner, shall
bear interest at the rate of one and one-half percent per month from such date
until payment, plus accrued interest, is received by the commissioner, except
that no interest shall be charged subsequent to the date of the erroneous
payment of an amount equal to the amount of the delayed payment into the
unemployment trust fund of another state or to the federal government. Interest
collected pursuant to this section shall be paid in accordance with subdivision
(1)(b) of section 48-621. If, after due notice, any employer defaults in any
payment of combined taxes or payments in lieu of contributions or interest
thereon, the amount due may be collected (a) by civil action in the name of the
commissioner and the employer adjudged in default shall pay the costs of such
action or (b) by setoff against any state income tax refund due the employer
pursuant to sections 77-27,197 to 77-27,209. Civil actions brought under this
section to collect combined taxes or interest thereon or payments in lieu of
contributions or interest thereon from an employer shall be heard by the court
at the earliest possible date and shall be entitled to preference upon the
calendar of the court over all other civil actions except petitions for judicial
review under section 48-638.
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(2) The commissioner may by rule and regulation provide for the offset from
a person’s personal federal income tax refund of contributions, penalties, and
interest due and payable for which the commissioner has determined the
person to be liable due to fraud and which remain uncollected for not more
than ten years. Such rules and regulations shall comply with Public Law
110-328 (2008) and United States Treasury regulations and guidelines adopted
pursuant thereto. The commissioner shall notify the debtor, by certified mail
return receipt requested, that the commissioner plans to recover the debt
through offset against any federal income tax refund, and the debtor shall be
given sixty days to present evidence that all or part of the liability is either not
legally enforceable or not due to fraud. The commissioner shall review any
evidence presented and determine that the debt is legally enforceable and due
to fraud before proceeding further with the offset. The amount recovered, less
any administrative fees charged by the United States Treasury, shall be credited
to the debt owed. Any determination rendered under this subsection that the
person’s federal income tax refund is not subject to offset does not require the
commissioner to amend the commissioner’s initial determination that formed
the basis for the proposed offset.

Source: Laws 1937, c. 108, § 14, p. 398; Laws 1939, c. 56, § 11, p. 249;
C.S.Supp.,1941, § 48-713; R.S.1943, § 48-655; Laws 1947, c. 175,
§ 14, p. 582; Laws 1949, c. 163, § 14(1), p. 429; Laws 1971, LB
651, § 10; Laws 1985, LB 337, § 1; Laws 1986, LB 811, § 137;
Laws 1993, LB 46, § 14; Laws 1994, LB 1337, § 12; Laws 1995,
LB 1, § 13; Laws 2000, LB 953, § 10; Laws 2009, LB631, § 10.

48-655.01 State; jurisdiction over employer; when.

Employing one or more individuals to perform service within this state shall
constitute sufficient contact with this state for the exercise of personal jurisdic-
tion over such employer in any action under sections 48-655 to 48-655.02.

Source: Laws 1949, c. 163, § 14(2), p. 430; Laws 1957, c. 208, § 6, p. 734;
Laws 1983, LB 447, § 71.

48-655.02 Combined taxes; courts; jurisdiction; actions.

The courts of this state shall in the manner provided in sections 48-655 to
48-655.02 entertain actions to collect combined taxes or interest thereon for
which liability has accrued under the employment security law of any other
state or of the federal government.

Source: Laws 1949, c. 163, § 14(3), p. 430; Laws 1994, LB 1337, § 13.

48-656 Combined taxes; report or return; requirements; assessment; notice;
protest; penalty.

(1) If any employer fails to file a report or return required by the commission-
er for the determination of combined taxes, the commissioner may make such
reports or returns or cause them to be made and determine the combined taxes
payable, on the basis of such information as he or she may be able to obtain,
and shall collect the combined taxes as determined together with any interest
thereon due under section 48-655. The commissioner shall immediately notify
the employer of the assessment, in writing, by registered or certified mail, in
the usual course, and such assessment shall be final unless the employer
protests such assessment within fifteen days after the mailing of the notice. If]
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the employer protests such assessment, the employer shall have an opportunity
to be heard by an appeal tribunal upon written request therefor. After the
hearing the appeal tribunal shall immediately notify the employer in writing of
its decision, and the assessment, if any, shall be final upon issuance of such
notice.

(2) If any employer files a report or return required by the commissioner for
the determination of combined taxes but fails to pay all or some part of the
combined taxes actually due for the reported period, the commissioner may
determine the combined taxes actually payable on the basis of such information
as he or she may be able to obtain and shall collect the combined taxes as
determined together with any interest due under section 48-655. The commis-
sioner shall immediately notify the employer of the assessment, in writing by
registered or certified mail in the usual course, and such assessment shall be
final unless the employer protests such assessment within fifteen days after the
mailing of the notice. If the employer protests such assessment, the employer
shall have an opportunity to be heard by an appeal tribunal upon a written
request therefor. After the hearing, the appeal tribunal shall immediately notify
the employer in writing of its decision and the assessment, if any, shall be final
upon issuance of such notice.

(3) Beginning with the first calendar quarter of 1990, any employer or any
officer or agent of an employer who fails to file a required quarterly combined
tax report and wage schedule by the tenth day of the second month following
the end of the calendar quarter shall pay a penalty to the commissioner of one-
tenth of one percent of the total wages paid during the quarter, except that the
penalty shall not be less than twenty-five nor more than two hundred dollars.
For good cause shown, the commissioner may waive the penalty in accordance
with rules and regulations adopted and promulgated by the commissioner. The
commissioner shall remit any penalty collected to the State Treasurer who shall
credit it to the pool account of the Employment Security Special Contingent
Fund.

Source: Laws 1939, c. 56, § 11, p. 249; C.S.Supp.,1941, § 48-713; R.S.
1943, § 48-656; Laws 1957, c. 208, § 7, p. 735; Laws 1989, LB
414, § 1; Laws 1994, LB 1337, § 14; Laws 2001, LB 192, § 12.

48-657 Combined tax or interest; default; lien; contracts for public works;
requirements.

(1)(a) If any employer defaults in any payment of combined tax or interest,
the commissioner may make in any manner feasible and cause to be filed as a
secured transaction as provided in article 9, Uniform Commercial Code, and in
the real estate mortgage records of any county in which such employer is
engaged in business or owns real or personal property, a statement, under oath,
showing the amount of combined tax and interest in default, which statement,
when filed for record, shall operate as a lien and mortgage on all of the real
and personal property of the employer, subject only to the liens of prior record,
and the property of such employer shall be subject to seizure and sale for the
payment of such combined taxes and interest. Such lien on personal property
may be enforced or dissolved in the manner provided by article 9, Uniform
Commercial Code, and such liens on real estate may be enforced or dissolved in
the manner provided by Chapter 25, article 21, in the enforcing and dissolving
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of real estate mortgages. This subdivision shall only apply to liens filed prior to
May 1, 1999.

(b) A lien for unpaid combined taxes filed or recorded pursuant to subdivi-
sion (a) of this subsection shall lapse at the earlier of its expiration date or the
fifth anniversary of the filing or recording date, unless the commissioner files a
notice of continuation in the place of the original filing or recording and with
the appropriate filing officer in the manner provided for in the Uniform State
Tax Lien Registration and Enforcement Act before such lien lapses. A notice of
continuation shall include all of the information required by the act, the date of
the filing or recording of the original lien, and a statement that the original lien
is to be continued for ten years. Thereafter, such lien shall be enforced and
notices of continuation filed in accordance with the act.

(c) On and after May 1, 1999, if any employer defaults in any payment of
combined tax or interest, the commissioner may file a lien against such
employer in accordance with the Uniform State Tax Lien Registration and
Enforcement Act. Such liens shall set forth the amount of combined tax and
interest in default and shall be continued and enforced as provided in the
Uniform State Tax Lien Registration and Enforcement Act.

(2) It shall be the duty of the State of Nebraska, or any department or agency
thereof, county boards, the contracting board of all cities, villages, and school
districts, all public boards empowered by law to enter into a contract by public
bidding for the erecting and finishing or the repairing of any public building,
bridge, highway, or other public structure or improvement, and any officer or
officers so empowered by law to enter into such contract to provide in such
contract that the person, persons, firm, or corporation to whom the contract is
awarded will pay to the Unemployment Compensation Fund of the State of]
Nebraska and the State Unemployment Insurance Trust Fund unemployment
combined tax and interest due under the Employment Security Law on wages
paid to individuals employed in the performance of such contract.

(3) No contract referred to in subsection (2) of this section shall be entered
into by the State of Nebraska, a department or agency thereof, an officer or
officers, or a board referred to in such subsection unless the contract contains
the proviso mentioned in such subsection.

(4) Before final payment may be made on the final three percent of any such
contract awarded on or after June 1, 1957, the State of Nebraska, department
or agency thereof, officer or officers, or board awarding the contract must have
received from the contractor a written clearance from the commissioner
certifying that all payments then due of combined tax or interest which may
have arisen under such contract have been made by the contractor or his or her
subcontractor to the Unemployment Compensation Fund.

(5) The final three percent of any such contract referred to in subsection (4)
of this section may be paid if the contractor has supplied a bond with a
satisfactory surety company guaranteeing full payment to the Unemployment
Compensation Fund and the State Unemployment Insurance Trust Fund of all
combined tax and interest due under the Employment Security Law.

Source: Laws 1937, c. 108, § 14, p. 398; Laws 1939, c. 56, § 11, p. 250;
C.S.Supp.,1941, § 48-713; R.S.1943, § 48-657; Laws 1957, c. 208,
§ 8, p. 735; Laws 1969, c. 404, § 1, p. 1401; Laws 1969, c. 405,
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§ 1, p. 1403; Laws 1985, LB 339, § 39; Laws 1993, LB 604, § 1;
Laws 1994, LB 1337, § 15; Laws 1999, LB 165, § 1; Laws 1999,
LB 550, § 10; Laws 2001, LB 192, § 13.

Cross References

Uniform State Tax Lien Registration and Enforcement Act, see section 77-3901.

Statutory lien for unemployment taxes, even though recorded,
was subject to lien for federal income taxes. In re Kobiela, 152
F.Supp. 489 (D. Neb. 1957).

48-658 Combined tax; transfer of business; notice; succeeding employer’s
liability; action.

Any person, group of individuals, partnership, limited liability company,
corporation, or employer which acquires the organization, trade, or business or
substantially all the assets thereof of an employer shall notify the commissioner
thereof in writing by registered or certified mail not later than five days prior to
the acquisition. Unless such notice is given such acquisition shall be void as
against the commissioner if, at the time of the acquisition, any combined tax is
due and unpaid by the previous employer. The commissioner shall have the
right to proceed against such person, group of individuals, partnership, limited
liability company, corporation, or employer and the assets so acquired.

Source: Laws 1939, c. 56, § 11, p. 250; C.S.Supp.,1941, § 48-713; R.S.
1943, § 48-658; Laws 1957, c. 208, § 9, p. 737; Laws 1993, LB
121, § 293; Laws 1994, LB 1337, § 16.

48-659 Combined tax and interest; legal distribution of employer’s assets;
priorities.

In the event of any distribution of an employer’s assets pursuant to an order
of any court under the laws of this state, including dissolution, reorganization,
administration of estates of decedents, receivership, assignment for benefit of
creditors, adjudicated insolvency, composition, or similar proceeding, any
claims for combined tax and interest thereon due or accrued under the
Employment Security Law which have not been reduced to a lien in accor-
dance with section 48-657 shall receive the priority of a tax.

Source: Laws 1937, c. 108, § 14, p. 398; Laws 1939, c. 56, § 11, p. 251;
C.S.Supp.,1941, § 48-713; R.S.1943, § 48-659; Laws 1953, c. 167,
§ 10, p. 536; Laws 1985, LB 339, § 40; Laws 1994, LB 1337,
§ 17.

48-660 Combined tax or interest; adjustments; refunds.

If more than the correct amounts of combined tax or interest are collected,
then, under rules and regulations made under section 48-607, proper adjust-
ments with respect thereto shall be made, without interest, in connection with
subsequent combined tax. If such adjustment cannot be made within a reason-
able time, the commissioner shall refund the excess from the appropriate fund.
Applications for adjustments or refunds shall be made within four years after
the date of such overcollection.

Source: Laws 1937, c. 108, § 14, p. 399; Laws 1939, c. 56, § 11, p. 251;
C.S.Supp.,1941, § 48-713; R.S.1943, § 48-660; Laws 1945, c. 115,
§ 7, p. 386; Laws 1985, LB 339, § 41; Laws 1994, LB 1337, § 18.
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48-660.01 Benefits; nonprofit organizations; combined tax; payments in lieu
of contributions; election; notice; appeal; lien; liability.

(1) Benefits paid to employees of nonprofit organizations shall be financed in
accordance with this section. For the purpose of this section, a nonprofit
organization is an organization, or group of organizations, described in subdivi-
sion (9) of section 48-603.

(2)(a) Any nonprofit organization which is, or becomes, subject to the
Employment Security Law on or after January 1, 1972, shall pay contributions
under sections 48-648 to 48-661 and after December 31, 1995, shall pay
combined tax under such sections unless it elects, in accordance with this
subdivision, to pay to the commissioner for the unemployment fund an amount,
equal to the amount of regular benefits and of one-half of the extended benefits
paid, that is attributable to service in the employ of such nonprofit organiza-
tion, to individuals for weeks of unemployment which begin during the effective
period of such election.

(b) Any nonprofit organization which is, or becomes, subject to the Employ-
ment Security Law on January 1, 1972, may elect to become liable for
payments in lieu of contributions for a period of not less than one taxable year
beginning with January 1, 1972, if it files with the commissioner a written
notice of its election within the thirty-day period immediately following such
date or within a like period immediately following the date of enactment of this
subdivision, whichever occurs later. Any eligible employer electing to become
liable for payments in lieu of contributions shall not be liable for state
unemployment insurance tax.

(¢c) Any nonprofit organization which becomes subject to the Employment
Security Law after January 1, 1972, may elect to become liable for payments in
lieu of contributions for a period of not less than twelve months beginning with
the date on which such subjectivity begins by filing a written notice of its
election with the commissioner not later than thirty days immediately following
the date of the determination of such subjectivity.

(d) Any nonprofit organization which makes an election in accordance with
subdivision (b) or (c) of this subsection shall continue to be liable for payments
in lieu of contributions until it files with the commissioner a written notice
terminating its election not later than thirty days prior to the beginning of the
taxable year for which such termination shall first be effective.

(e) Any nonprofit organization which has been paying contributions or
combined tax under the Employment Security Law for a period subsequent to
January 1, 1972, may change to a reimbursable basis by filing with the
commissioner not later than thirty days prior to the beginning of any taxable
year a written notice of election to become liable for payments in lieu of
contributions. Such election shall not be terminable by the organization for that
and the next year.

(f) The commissioner may for good cause extend the period within which a
notice of election, or a notice of termination, must be filed and may permit an
election to be retroactive but not any earlier than with respect to benefits paid
after December 31, 1969.

(g) The commissioner, in accordance with such rules and regulations as he or
she may adopt and promulgate, shall notify each nonprofit organization of any
determination which he or she may make of its status as an employer and of the
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effective date of any election which it makes and of any termination of such
election. Such determinations shall be subject to redetermination and appeal,
and the appeal shall be in accordance with the Administrative Procedure Act.

(3) Payments in lieu of contributions shall be made in accordance with this
subsection as follows:

(a) At the end of each calendar quarter, or at the end of any other period as
determined by the commissioner, the commissioner shall bill each nonprofit
organization, or group of such organizations, which has elected to make
payment in lieu of contributions for an amount equal to the full amount of
regular benefits plus one-half of the amount of extended benefits paid during
such quarter or other prescribed period that is attributable to service in the
employ of such organization;

(b) Payment of any bill rendered under subdivision (a) of this subsection shall
be made not later than thirty days after such bill was mailed to the last-known
address of the nonprofit organization or was otherwise delivered to it unless
there has been an application for review and redetermination in accordance
with subdivision (d) of this subsection;

(c) Payments made by any nonprofit organization under this subsection shall
not be deducted or deductible, in whole or in part, from the remuneration of
individuals in the employ of the organization;

(d) The amount due specified in any bill from the commissioner shall be
conclusive on the organization unless, not later than thirty days after the bill
was mailed to its last-known address or otherwise delivered to it, the organiza-
tion files an application for redetermination by the commissioner setting forth
the grounds for such application. The commissioner shall promptly review and
reconsider the amount due specified in the bill and shall thereafter issue a
redetermination in any case in which such application for redetermination has
been filed. Any such redetermination shall be conclusive on the organization
unless the organization appeals the redetermination, and the appeal shall be in
accordance with the Administrative Procedure Act; and

(e) Past-due payments of amounts in lieu of contributions shall be subject to
the same interest that, pursuant to section 48-655, applies to past-due contribu-
tions, and the commissioner may file a lien against such nonprofit organization
in accordance with the Uniform State Tax Lien Registration and Enforcement
Act. Such liens shall set forth the amount of payments in lieu of contributions
and interest in default and shall be enforced as provided in the Uniform State
Tax Lien Registration and Enforcement Act.

(4) If any nonprofit organization is delinquent in making payments in lieu of]
contributions as required under subsection (3) of this section, the commissioner
may terminate such organization’s election to make payments in lieu of contri-
butions as of the beginning of the next taxable year, and such termination shall
be effective for that and the next taxable year.

(5) Each employer that is liable for payments in lieu of contributions shall
pay to the commissioner for the fund the amount of regular benefits plus the
amount of one-half of extended benefits paid that are attributable to service in
the employ of such employer. If benefits paid to an individual are based on
wages paid by more than one employer and one or more of such employers are
liable for payments in lieu of contributions, the amount payable to the fund by
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each employer that is liable for such payments shall be determined in accor-
dance with section 48-652.

Source: Laws 1971, LB 651, § 11; Laws 1985, LB 339, § 42; Laws 1988,
LB 352, § 89; Laws 1994, LB 1337, § 19; Laws 1999, LB 165,
§ 2.

Cross References

Administrative Procedure Act, see section 84-920.
Uniform State Tax Lien Registration and Enforcement Act, see section 77-3901.

Under the Nebraska Employment Security Law, the contribu-  organization must elect to use one or the other. West Nebraska
tion type of financing as provided by section 48-649, RR.S.  General Hospital v. Hanlon, 208 Neb. 173, 302 N.W.2d 694
1943, and reimbursement financing under section 48-660.01, (1981).

R.R.S.1943, are separate and distinct systems, and a nonprofit

48-661 Employer; election to become subject to Employment Security Law;
written election to become or cease to be an employer; termination of coverage.

(1) Except as otherwise provided in subsections (2) and (3) of this section,
any employer not otherwise subject to the Employment Security Law, who is or
becomes an employer subject to such law within any calendar year, shall be
subject to such law during the whole of such calendar year.

(2) Except as otherwise provided in subsection (3) of this section, an employ-
er, other than an employer subject by reason of subdivision (4)(a) of section
48-604, shall cease to be an employer subject to the Employment Security Law
only as of January 1 of any calendar year, if he or she files with the commis-
sioner, on or before January 31 of such year, a written application for
termination of coverage, and the commissioner finds: (a) That there were no
twenty different days, each day being in a different calendar week, within the
preceding calendar year within which such employer employed one or more
individuals in employment subject to such law and there was no calendar
quarter within the preceding calendar year in which such employer paid wages
for employment in the total sum of fifteen hundred dollars or more; (b) if the
employer is subject by reason of subdivision (9) of section 48-603 there were no
twenty different days, each being in a different calendar week, within the
preceding calendar year within which such employer employed four or more
individuals in employment subject to that section; (c) if the employer is subject
by reason of subdivision (10) of section 48-603 there were no twenty different
days, each being in a different calendar week, within the preceding calendar
year within which such employer employed ten or more individuals in employ-
ment subject to that section and there was no calendar quarter within the
preceding calendar year in which such employer paid remuneration in cash for
employment subject to that section in the total sum of twenty thousand dollars
or more; or (d) if the employer is subject by reason of subdivision (11) of
section 48-603 there was no calendar quarter within the preceding calendar
year in which such employer paid cash remuneration in the total sum of one
thousand dollars or more for services in employment subject to that section.
The commissioner may on his or her motion terminate the coverage of any
employer who has not made such written request, but is otherwise eligible to
terminate. Any employer whose entire experience account has been transferred
to another employer under section 48-654 may request termination as of the
date of such transfer if such request is made within thirty days after the
determination is made allowing the transfer.
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(3) An employer not otherwise subject to the Employment Security Law, who
files with the commissioner his or her written election to become an employer
subject thereto for not less than two calendar years, shall, with the written
approval of such election by the commissioner, become an employer subject
thereto to the same extent as all other employers, as of the date stated in such
approval, and shall cease to be subject thereto as of January 1 of any calendar
year subsequent to such two calendar years, only if on or before January 31 of
such year, he or she has filed with the commissioner a written notice to that
effect. Any employer of any person in this state for whom services that do not
constitute employment as defined in section 48-604 are performed, may file
with the commissioner a written election that all such services performed by
individuals in his or her employ in one or more distinct establishments or
places of business shall be deemed to constitute employment for all the
purposes of the Employment Security Law for not less than two calendar years.
Upon the written approval of such election by the commissioner, such services
shall be deemed to constitute employment subject to such law from and after
the date stated in such approval. Such services shall cease to be deemed
employment subject hereto as of January 1 of any calendar year subsequent to
such two calendar years, only if on or before January 31 of such year such
employer has filed with the commissioner a written notice to that effect.

Source: Laws 1937, c. 108, § 8, p. 386; Laws 1939, c. 56, § 6, p. 243;
Laws 1941, c. 94, § 6, p. 394; C.S.Supp.,1941, § 48-708; R.S.
1943, § 48-661; Laws 1953, c. 167, § 11, p. 537; Laws 1955, c.
190, § 10, p. 549; Laws 1963, c. 293, § 1, p. 878; Laws 1967, c.
302, § 1, p. 821; Laws 1971, LB 651, § 12; Laws 1973, LB 35,
§ 1; Laws 1977, LB 509, § 9; Laws 1985, LB 339, § 43; Laws
1995,LB 1, § 14.

48-662 State employment service; establishment; functions; funds available;
agreements authorized.

The state employment service is hereby established in the Department of]
Labor, State of Nebraska. The commissioner of such department, in the
conduct of such service, shall establish and maintain free public employment
offices in such number and in such places as may be necessary for the proper
administration of the Employment Security Law and for the purpose of per-
forming such functions as are within the purview of the Act of Congress entitled
An act to provide for the establishment of a national employment system and
for cooperation with the states in the promotion of such system, and for other
purposes, approved June 6, 1933, (48 Stat. 113; 29 U.S.C. 49 (c¢)), as amended,
herein referred to as the Wagner-Peyser Act. The provisions of the Act of
Congress are hereby accepted by this state and the Department of Labor is
hereby designated and constituted the agency of this state for the purposes of
such act. All money received by this state under the Act of Congress shall be
paid into the Employment Security Administration Fund and shall be expended
solely for the maintenance of the state system of public employment offices.
There shall also be credited to the Employment Security Administration Fund
for the same purpose, any sums appropriated by the Legislature from the
General Fund of the state for the purposes of maintaining public employment
offices or of matching funds granted under the Wagner-Peyser Act. For the
purpose of establishing and maintaining free public employment offices and
promoting the use of their facilities, the commissioner is authorized to enter
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into agreements with the Railroad Retirement Board, any other agency of the
United States or of this or any other state charged with the administration of
any law whose purposes are reasonably related to the purposes of such
sections, any political subdivision of this state, or any private nonprofit organi-
zation and as a part of such agreements may accept money, services, or
quarters as a contribution to the maintenance of the state system of public
employment offices or as reimbursement for services performed. All money
received for such purposes shall be paid into the Employment Security Admin-
istration Fund.

Source: Laws 1941, c. 94, § 17, p. 402; C.S.Supp.,1941, § 48-726; R.S.
1943, § 48-662; Laws 1949, c. 163, § 15, p. 430; Laws 1961, c.
239, § 3, p. 713; Laws 1984, LB 747, § 5; Laws 1985, LB 339,
§ 44.

48-663 Benefits; prohibited acts by employee; penalty; limitation of time for
prosecution.

Whoever obtains or increases any benefit or other payment under sections
48-623 to 48-629 or under an employment security law of any other state, the
federal government, or a foreign government, either for himself or herself or for
any other person, (1) by making a false statement or representation knowing it
to be false by oral, written, or electronic communication that can be attributed
to such person by use of a personal identification number or other identifica-
tion process or (2) by knowingly failing to disclose a material fact shall be guilty
of a Class III misdemeanor. Each such false statement or representation or
failure to disclose a material fact shall constitute a separate offense. Prosecu-
tion under this section may be instituted within three years after the time the
offense was committed in any county where any part of the crime was
committed, including the county in which the person received the benefits.

Source: Laws 1937, c. 108, § 16, p. 400; C.S.Supp., 1941, § 48-715;
R.S.1943, § 48-663; Laws 1949, c. 163, § 16(1), p. 432; Laws
1953, c. 167, § 12, p. 538; Laws 1957, c. 208, § 10, p. 737; Laws
1977, LB 40, § 294; Laws 1985, LB 340, § 1; Laws 1986, LB
950, § 7; Laws 2001, LB 192, § 14.

48-663.01 Benefits; false statements by employee; forfeit; appeal; failure to
repay overpayment of benefits; levy authorized; procedure; failure or refusal to
honor levy; liability.

(1) Notwithstanding any other provision of this section, or of section 48-627
or 48-663, an individual who willfully fails to disclose amounts earned during
any week with respect to which benefits are claimed by him or her or who
willfully fails to disclose or has falsified as to any fact which would have
disqualified him or her or rendered him or her ineligible for benefits during
such week, shall forfeit all or part of his or her benefit rights, as determined by
a deputy, with respect to uncharged wage credits accrued prior to the date of
such failure or to the date of such falsifications. An appeal may be taken from
any such determination in the manner provided in section 48-634.

(2)(a) If any person liable to repay an overpayment of unemployment benefits
resulting from a determination under subsection (1) of this section fails or
refuses to repay such overpayment within twelve months after the date the
overpayment determination becomes final, the commissioner may issue a levy
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on salary, wages, or other regular payments due to or received by such person
and such levy shall be continuous from the date the levy is served until the
amount of the levy is satisfied. Notice of the levy shall be mailed to the person
whose salary, wages, or other regular payment is levied upon at his or her last-
known address not later than the date that the levy is served. Exemptions or
limitations on the amount of salary, wages, or other regular payment that can
be garnished or levied upon by a judgment creditor shall apply to levies made
pursuant to this section. Appeal of a levy may be made in the manner provided
in section 48-634, but such appeal shall not act as a stay of the levy.

(b) Any person upon whom a levy is served who fails or refuses to honor the
levy without cause may be held liable for the amount of the levy up to the value
of the assets of the person liable to repay the overpayment that are under the
control of the person upon whom the levy is served at the time of service and
thereafter.

Source: Laws 1949, c. 163, § 16(2), p. 432; Laws 2007, LB265, § 11.

48-664 Benefits; false statements by employer; penalty; failure or refusal to
make combined tax payment.

Any employer, whether or not subject to the Employment Security Law, or
any officer or agent of such an employer or any other person who makes a false
statement or representation knowing it to be false, or who knowingly fails to
disclose a material fact, to prevent or reduce the payment of benefits to any
individual entitled thereto, to obtain benefits for an individual not entitled
thereto, to avoid becoming or remaining subject to such law, or to avoid or
reduce any contribution or other payment required from an employer under
sections 48-648 and 48-649, or who willfully fails or refuses to make any such
contributions or other payment or to furnish any reports required under the
Employment Security Law or to produce or permit the inspection or copying of
records as required under such law, shall be guilty of a Class III misdemeanor.
Each such false statement or representation or failure to disclose a material
fact and each day of such failure or refusal shall constitute a separate offense.
An individual employer, partner, corporate officer, or member of a limited
liability company or limited liability partnership who willfully fails or refuses to
make any combined tax payment shall be jointly and severally liable for the
payment of such combined tax and any penalties and interest owed thereon.
When an unemployment benefit overpayment occurs, in whole or in part, as the
result of a violation of this section by an employer, the amount of the
overpayment recovered shall not be credited back to such employer’s experi-
ence account.

Source: Laws 1937, c. 108, § 16, p. 400; C.S.Supp., 1941, § 48-715;
R.S.1943, § 48-664; Laws 1953, c. 167, § 13, p. 539; Laws 1977,
LB 40, § 295; Laws 1985, LB 339, § 45; Laws 2005, LB 484,
§ 12; Laws 2007, LB265, § 12.

48-665 Benefits; erroneous payments; recovery; offset against federal income
tax refund; procedure.

(1) Any person who has received any sum as benefits under the Employment
Security Law to which he or she was not entitled shall be liable to repay such
sum to the commissioner for the fund. Any such erroneous benefit payments
shall be collectible (a) without interest by civil action in the name of the
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commissioner, (b) by offset against any future benefits payable to the claimant
with respect to the benefit year current at the time of such receipt or any
benefit year which may commence within three years after the end of such
current benefit year, except that no such recoupment by the withholding of
future benefits shall be had if such sum was received by such person without
fault on his or her part and such recoupment would defeat the purpose of the
Employment Security Law or would be against equity and good conscience, or
(c) by setoff against any state income tax refund due the claimant pursuant to
sections 77-27,197 to 77-27,209.

(2) The commissioner may by rule and regulation provide for the offset from
a person’s personal federal income tax refund of any person who has received
any sum as benefits under the Employment Security Law to which he or she
was not entitled as a result of fraud and which remain uncollected for not more
than ten years. Such rules and regulations shall comply with Public Law
110-328 (2008) and United States Treasury regulations and guidelines adopted
pursuant thereto. The commissioner shall notify the debtor that the commis-
sioner plans to recover the debt through offset against any federal income tax
refund, and the debtor shall be given sixty days to present evidence that all or
part of the liability is either not legally enforceable or not due to fraud. The
commissioner shall review any evidence presented and determine that the debt
is legally enforceable and due to fraud before proceeding further with the offset.
The amount recovered, less any administrative fees charged by the United
States Treasury, shall be credited to the debt owed. Any determination rendered
under this subsection that the person’s federal income tax refund is not subject
to offset does not require the commissioner to amend the commissioner’s initial
determination that formed the basis for the proposed offset.

Source: Laws 1937, c. 108, § 16, p. 401; Laws 1941, c. 94, § 12, p. 400;
C.S.Supp.,1941, § 48-715; R.S.1943, § 48-665; Laws 1953, c. 167,
§ 14(1), p. 539; Laws 1969, c. 403, § 2, p. 1400; Laws 1980, LB
798, § 1; Laws 1985, LB 339, § 46; Laws 1986, LB 950, § 8;
Laws 1993, LB 46, § 15; Laws 2009, LB631, § 11.

48-665.01 Benefits; unlawful payments from foreign state or government;
recovery.

Any person who has received any sum as benefits to which he or she was not
entitled from any agency which administers an employment security law of
another state or foreign government and who has been found liable to repay
benefits received under such law may be required to repay to the commissioner
for such state or foreign government the amount found due. Such amount,
without interest, may be collected (1) by civil action in the name of the
commissioner acting as agent for such agency, (2) by offset against any future
benefits payable to the claimant under the Employment Security Law for any
benefit year which may commence within three years after the claimant was
notified such amount was due, except that no such recoupment by the with-
holding of future benefits shall be had if such sum was received by such person
without fault on his or her part and such recoupment would defeat the purpose
of the Employment Security Law or would be against equity and good con-
science, or (3) by setoff against any state income tax refund due the claimant
pursuant to sections 77-27,197 to 77-27,209.

Source: Laws 1953, c. 167, § 14(2), p. 540; Laws 1986, LB 950, § 9; Laws
1993, LB 46, § 16.
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48-666 Violations; general penalty.

Any person who shall willfully violate any provision of the Employment
Security Law or any order, rule, or regulation thereunder, the violation of
which is made unlawful or the observance of which is required under the terms
of such law, and for which a penalty is neither prescribed in such law nor
provided by any other applicable statute, shall be guilty of a Class III misde-
meanor. Each day such violation continues shall be a separate offense.

Source: Laws 1937, c. 108, § 16, p. 401; C.S.Supp., 1941, § 48-715;
R.S.1943, § 48-666; Laws 1977, LB 40, § 296; Laws 1985, LB
339, § 47.

48-667 Commissioner of Labor; civil and criminal actions; representation.

(1) In any civil action to enforce the Employment Security Law, the commis-
sioner and the state may be represented by any qualified attorney who is
employed by the commissioner and is designated by him or her for this purpose
or at the commissioner’s request by the Attorney General.

(2) All criminal actions for violation of any provision of the Employment
Security Law or of any rules or regulations issued pursuant thereto shall be
prosecuted by the county attorney of any county in which the violation, or a
part thereof, occurred.

Source: Laws 1937, c. 108, § 17, p. 402; C.S.Supp., 1941, § 48-716;
R.S.1943, § 48-667; Laws 1953, c. 167, § 15, p. 540; Laws 1985,
LB 339, § 48.

48-668 Unemployment compensation; services performed in another state;
arrangements with other states.

(1) The commissioner is hereby authorized to enter into arrangements with
the appropriate and duly authorized agencies of other states or the federal
government, or both, whereby:

(a) Services performed by an individual for a single employer for which
services are customarily performed by such individual in more than one state
shall be deemed to be services performed entirely within any one of the states
in which (i) any part of such individual's service is performed, (ii) such
individual has his or her residence, or (iii) the employer maintains a place of
business, if there is in effect, as to such services, an election by an employer
with the acquiescence of such individual, approved by the agency charged with
the administration of such state’s unemployment compensation law, pursuant
to which services performed by such individual for such employer are deemed
to be performed entirely within such state;

(b) Service performed by not more than three individuals, on any portion of a
day but not necessarily simultaneously, for a single employer which customarily
operates in more than one state shall be deemed to be service performed
entirely within the state in which such employer maintains the headquarters of
his or her business if there is in effect, as to such service, an approved election
by an employer with the affirmative consent of each such individual, pursuant
to which service performed by such individual for such employer is deemed to
be performed entirely within such state;

(c) Potential rights to benefits under the Employment Security Law may
constitute the basis for payment of benefits by another state or the federal
government and potential rights to benefits accumulated under the law of
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another state or the federal government may constitute the basis for the
payment of benefits by this state. Such benefits shall be paid under the
Employment Security Law or under the law of such state or the federal
government or under such combination of the provisions of both laws, as may
be agreed upon as being fair and reasonable to all affected interests. No such
arrangement shall be entered into unless it contains provisions for reimburse-
ment to the fund for such benefits as are paid on the basis of wages and service
subject to the law of another state or the federal government, and provision for
reimbursement from the fund for such benefits as are paid by another state or
the federal government on the basis of wages and service subject to the
Employment Security Law. Reimbursements paid from the fund pursuant to
this section shall be deemed to be benefits for the purposes of the Employment
Security Law; and

(d) Wages, upon the basis of which an individual may become entitled to
benefits under an employment security law of another state or of the federal
government, shall be deemed to be wages for insured work for the purpose of
determining his or her benefits under the Employment Security Law; and
wages for insured work, on the basis of which an individual may become
entitled to benefits under the Employment Security Law, shall be deemed to be
wages on the basis of which unemployment insurance is payable under such
law of another state or of the federal government. No such arrangement shall
be entered into unless it contains provisions for reimbursement to the fund for
such of the benefits paid under the Employment Security Law upon the basis of
such wages and provision for reimbursement from the fund for such benefits
paid under such other law upon the basis of wages for insured work, as the
commissioner finds will be fair and reasonable to all affected interests. Reim-
bursement paid from the fund pursuant to this section shall be deemed to be
benefits for the purposes of the Employment Security Law.

(2) Notwithstanding any other provisions of this section, the commissioner
shall participate in any arrangements for the payment of benefits on the basis of
combining an individual’s wages and employment covered under the Employ-
ment Security Law with his or her wages and employment covered under the
unemployment compensation laws of other states which are approved by the
United States Secretary of Labor in consultation with the state unemployment
compensation agencies as reasonably calculated to assure the prompt and full
payment of benefits in such situations and which include provisions for (a)
applying the base period of a single state law to a claim involving the
combining of an individual’s wages and employment covered under two or
more state unemployment compensation laws and (b) avoiding the duplicate
use of wages and employment by reason of such combining. However, no
benefits paid pursuant to an agreement to combine wages entered into under
this subsection shall be charged against any employer’s experience account if
the employer’s experience account, under the same or similar circumstances,
would not be charged under the Employment Security Law. Benefits received
by a claimant pursuant to an agreement entered into under this subsection to
which he or she is not entitled shall be credited to an employer’s experience
account or reimbursement account in the same manner as claims paid based
solely upon the laws of this state.

Source: Laws 1937, c. 108, § 18, p. 402; Laws 1939, c. 56, § 12, p. 251;
C.S.Supp.,1941, § 48-717; R.S.1943, § 48-668; Laws 1945, c. 115,
§ 8, p. 387; Laws 1949, c. 163, § 17(1), p. 432; Laws 1971, LB
651, § 13; Laws 1985, LB 339, § 49; Laws 2009, LB631, § 12.

89 Reissue 2010



§ 48-668.01 LABOR

48-668.01 Unemployment compensation; services performed in another
state; arrangements with other states; alter.

If after entering into an arrangement provided by sections 48-668 to
48-668.03 the commissioner finds that the employment security law of any state
or of the federal government participating in such arrangement has been
changed in a material respect, the commissioner shall make a new finding as to
whether such arrangement shall be continued with such state or with the
federal government.

Source: Laws 1949, c. 163, § 17(2), p. 434.

48-668.02 Unemployment compensation; services performed in another
state; reimbursements to and from other states.

Reimbursements paid from the fund pursuant to subdivisions (1)(c) and (1)(d)
of section 48-668 shall be deemed to be benefits for the purposes of the
Employment Security Law. The commissioner is authorized to make to other
state or federal agencies and to receive from such other state or federal
agencies reimbursements from or to the fund in accordance with arrangements
entered into pursuant to section 48-668.

Source: Laws 1937, c. 108, § 18, p. 402; Laws 1939, c. 56, § 12, p. 251;
C.S.Supp.,1941, § 48-717; R.S.1943, § 48-668; Laws 1945, c. 115,
§ 8, p. 387; Laws 1949, c. 163, § 17(3), p. 434; Laws 1985, LB
339, § 50; Laws 2009, LB631, § 13.

48-668.03 Unemployment compensation; services performed in foreign coun-
try; facilities and services; utilize.

To the extent permissible under the laws and Constitution of the United
States, the commissioner is authorized to enter into or cooperate in arrange-
ments whereby facilities and services provided under the Employment Security
Law and facilities and services provided under the unemployment compensa-
tion law of any foreign government may be utilized for the taking of claims and
the payment of benefits under the unemployment insurance law of this state or
under a similar law of such government.

Source: Laws 1937, c. 108, § 18, p. 402; Laws 1939, c. 56, § 12, p. 251;
C.S.Supp.,1941, § 48-717; R.S.1943, § 48-668; Laws 1945, c. 115,
§ 8, p. 387; Laws 1949, c. 163, § 17(4), p. 434; Laws 1985, LB
339, § 51.

48-669 Claimant; benefit amounts; how computed.

(1) With respect to any claimant for whom there is current a benefit year,
which has not expired prior to the effective date of any change in the weekly
benefit amounts prescribed in section 48-624 or the maximum annual benefit
amount prescribed in section 48-626, the weekly benefit amount and the
maximum annual benefit amount shall be those amounts determined prior to
the effective date of such change.

(2) After December 31, 1995, any changes in the weekly benefit amounts
prescribed in section 48-624 or in the maximum annual benefit amount
prescribed in section 48-626 shall become effective on January 1 of the year
following such legislative enactment.
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(3) After December 31, 2000, any change in the weekly benefit amounts
prescribed in section 48-624 or any change in the maximum annual benefit
amount prescribed in section 48-626 shall be applicable for the calendar year
following the annual determination made pursuant to section 48-121.02.

Source: Laws 1949, c. 163, § 18, p. 435; Laws 1951, c. 157, § 2, p. 631;
Laws 1953, c. 168, § 2, p. 542; Laws 1955, c. 190, § 11, p. 551;
Laws 1957, c. 209, § 3, p. 741; Laws 1959, c. 229, § 3, p. 803;
Laws 1961, c. 235, § 4, p. 698; Laws 1963, c. 291, § 4, p. 874;
Laws 1965, c. 286, § 2, p. 820; Laws 1967, c. 299, § 2, p. 815;
Laws 1969, c. 401, § 2, p. 1394; Laws 1971, LB 651, § 14; Laws
1972, LB 1391, § 2; Laws 1973, LB 333, § 2; Laws 1974, LB 775,
§ 2; Laws 1975, LB 475, § 2; Laws 1977, LB 337, § 2; Laws
1979, LB 183, § 2; Laws 1983, LB 524, § 2; Laws 1985, LB 216,
§ 2; Laws 1987, LB 446, § 3; Laws 1994, LB 286, § 4; Laws
1998, LB 225, § 4; Laws 2005, LB 739, § 13.

48-670 Federal law; adjudged unconstitutional, invalid, or stayed; effect.

If Public Law 94-566 or the federal acts it amends is adjudged unconstitu-
tional or invalid in its application or stayed pendente lite by any court of
competent jurisdiction, then the coverage under the Employment Security Law
of those employees of any political subdivision is automatically stayed or
repealed.

Source: Laws 1977, LB 509, § 10; Laws 1985, LB 339, § 52.

48-671 City or village; levy a tax; when; limitation.

Any city or village of the state which makes any contributions or payments
required to be made by the Employment Security Law shall levy a tax in order
to defray the cost to such city or village in meeting the obligations arising by
reason of such law. Such tax shall be in excess of and in addition to all other
taxes now or hereafter authorized to be levied by such city. The revenue so
raised shall be limited to the amount needed to defray the cost to such city or
village in meeting the obligations arising by reason of the Employment Security
Law and shall be used for no other purpose.

Source: Laws 1977, LB 509, § 11; Laws 1985, LB 339, § 53.

ARTICLE 7
BOILER INSPECTION

Section

48-701. Transferred to section 48-721.
48-702. Transferred to section 48-722.
48-703. Transferred to section 48-723.

48-704. Transferred to section 48-724.
48-705. Transferred to section 48-725.
48-706. Transferred to section 48-726.
48-707. Transferred to section 48-727.
48-708. Transferred to section 48-728.
48-709. Transferred to section 48-729.
48-710. Transferred to section 48-730.
48-711. Repealed. Laws 1961, c. 284, § 1.
48-712. Transferred to section 48-731.
48-713. Transferred to section 48-732.
48-714. Transferred to section 48-733.
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Section
48-714.01.
48-714.02.
48-715.
48-716.
48-717.
48-718.
48-719.
48-720.
48-721.

48-722.

48-723.
48-724.
48-725.
48-726.
48-727.

48-728.
48-729.
48-730.
48-731.

48-732.
48-733.
48-734.
48-735.
48-735.01.
48-736.
48-737.
48-738.
48-739.
48-740.
48-741.
48-742.
48-743.

LABOR

Repealed. Laws 1987, LB 462, § 21.

Transferred to section 48-734.

Transferred to section 48-735.

Transferred to section 48-736.

Transferred to section 48-737.

Transferred to section 48-738.

Act, how cited.

Terms, defined.

State boiler inspector; appointment; deputy inspectors; qualifications; bond
or insurance.

State boiler inspector; inspection; exception; contract with authorized in-
spection agency; certification.

Commissioner and boiler inspectors; right of entry.

Certificate of inspection; certificate of registration; fees.

Excessive pressure prohibited.

Boilers and vessels to which act does not apply.

Commissioner; adopt rules and regulations; adopt schedule of fees; incorpo-
ration of codes.

Boiler explosion; investigation; report.

State boiler inspector; record of equipment.

Equipment; installation; notice to commissioner; reinspection.

Special inspector commission; requirements; inspection under provision of
a city ordinance; inspection under the act not required; when; insurance
coverage required.

Defective boiler; notice to user.

Boiler; inspection; fees.

Repealed. Laws 1995, LB 438, § 17.

Repealed. Laws 1995, LB 438, § 17.

Boiler Inspection Cash Fund; created; use; investment.

Violation; penalty.

Defective boiler; commissioner; state boiler inspector; powers.

Petition for injunction; notice to owner or user; procedure.

Boiler Safety Code Advisory Board; created; members; terms.

Board; members; qualifications.

Board; meetings; chairperson; quorum.

Board member; compensation; expenses.

Board; duties.

48-701 Transferred to section 48-721.

48-702 Transferred to section 48-722.

48-703 Transferred to section 48-723.

48-704 Transferred to section 48-724.
48-705 Transferred to section 48-725.
48-706 Transferred to section 48-726.

48-707 Transferred to section 48-727.

48-708 Transferred to section 48-728.

48-709 Transferred to section 48-729.

48-710 Transferred to section 48-730.
48-711 Repealed. Laws 1961, c. 284, § 1.

48-712 Transferred to section 48-731.
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48-713 Transferred to section 48-732.

48-714 Transferred to section 48-733.
48-714.01 Repealed. Laws 1987, LB 462, § 21.
48-714.02 Transferred to section 48-734.
48-715 Transferred to section 48-735.

48-716 Transferred to section 48-736.

48-717 Transferred to section 48-737.

48-718 Transferred to section 48-738.

48-719 Act, how cited.

Sections 48-719 to 48-743 shall be known and may be cited as the Boiler
Inspection Act.

Source: Laws 1987, LB 462, § 1; Laws 1988, LB 863, § 1; Laws 1995, LB
438, § 1.

48-720 Terms, defined.
As used in the Boiler Inspection Act, unless the context otherwise requires:

(1) Authorized inspection agency means an authorized inspection agency as
defined in NB-369, National Board Qualifications and Duties for Authorized
Inspection Agencies (AIAs) Performing Inservice Inspection Activities and Qual-
ifications for Inspectors of Boilers and Pressure Vessels;

(2) Board means the Boiler Safety Code Advisory Board;

(3) Boiler means a closed vessel in which water or other liquid is heated,
steam or vapor is generated, steam or vapor is superheated, or any combination
thereof, under pressure or vacuum, for internal or external use to itself, by the
direct application of heat and an unfired pressure vessel in which the pressure
is obtained from an external source or by the application of heat from an
indirect or direct source. Boiler includes a fired unit for heating or vaporizing
liquids other than water only when such unit is separate from processing
systems and complete within itself;

(4) Commissioner means the Commissioner of Labor; and
(5) Department means the Department of Labor.

Source: Laws 1987, LB 462, § 2; Laws 1988, LB 863, § 2; Laws 1997, LB
641, 8§ 1; Laws 2007, LB226, § 1.

48-721 State boiler inspector; appointment; deputy inspectors; qualifica-
tions; bond or insurance.

The commissioner shall appoint a state boiler inspector who shall work under
the direct supervision of the commissioner or his or her designee and devote his
or her full time to the duties of the office. The person so appointed shall (1) be a
practical boilermaker, technical engineer, operating engineer, or boiler inspec-
tor and hold a commission from the National Board of Boiler and Pressure
Vessel Inspectors with an “A” endorsement. The state boiler inspector shall
also either hold a “B”’ endorsement to his or her commission or acquire a “B”’
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endorsement within eighteen months of appointment, (2) be qualified by not
less than ten years’ experience in the construction, installation, repair, inspec-
tion, or operation of boilers, steam generators, and superheaters, (3) have a
knowledge of their operation and use for the generating of steam for power,
heating, or other purposes, and (4) neither directly nor indirectly be interested
in the manufacture, ownership, or agency of the same. The commissioner may
appoint deputy inspectors as necessary to carry out the Boiler Inspection Act.
Deputy inspectors shall hold a commission from the National Board of Boiler
and Pressure Vessel Inspectors or acquire the same within twelve months of
appointment. Such deputy inspectors shall otherwise be subject to and gov-
erned by the same rules and regulations applicable to and governing the acts
and conduct of the state boiler inspector. Before entering upon his or her duties
under the Boiler Inspection Act, the state boiler inspector and each deputy
inspector shall be bonded or insured as required by section 11-201.

Source: Laws 1943, c. 112, § 1, p. 392; R.S.1943, § 48-701; Laws 1978,
LB 653, § 12; R.S.1943, (1984), § 48-701; Laws 1987, LB 462,
§ 3; Laws 1998, LB 395, § 12; Laws 1999, LB 66, § 1; Laws
2004, LB 884, § 23.

48-722 State boiler inspector; inspection; exception; contract with authorized
inspection agency; certification.

(1) Except as provided in subsections (3) and (4) of this section, the state
boiler inspector shall inspect or cause to be inspected at least once every twelve
months all boilers required to be inspected by the Boiler Inspection Act to
determine whether the boilers are in a safe and satisfactory condition and
properly constructed and maintained for the purpose for which the boiler is
used, except that (a) hobby boilers, steam farm traction engines, portable and
stationary show engines, and portable and stationary show boilers, which are
not otherwise exempted from the act pursuant to section 48-726, shall be
subject to inspection at least once every twenty-four months and (b) the
commissioner may, by rule and regulation, establish inspection periods for
pressure vessels of more than twelve months, but not to exceed the inspection
period recommended in the National Board Inspection Code or the American
Petroleum Institute Pressure Vessel Inspection Code API-510 for pressure
vessels being used for similar purposes. In order to ensure that inspections are
performed in a timely manner, the department may contract with an authorized
inspection agency to perform any inspection authorized under the Boiler
Inspection Act. If the department contracts with an authorized inspection
agency to perform inspections, such contract shall be in writing and shall
contain an indemnification clause wherein the authorized inspection agency
agrees to indemnify and defend the department for loss occasioned by negligent
or tortious acts committed by special inspectors employed by such authorized
inspection agency when performing inspections on behalf of the department.

(2) No boilers required to be inspected by the act shall be operated without
valid and current certification pursuant to rules and regulations adopted and
promulgated by the commissioner in accordance with the requirements of the
Administrative Procedure Act. The owner of any boiler installed after Septem-
ber 2, 1973, shall file a manufacturer’s data report covering the construction of]
such boiler with the state boiler inspector. Such reports shall be used to assist
the state boiler inspector in the certification of boilers. No boiler required to be
inspected by the Boiler Inspection Act shall be operated at any type of public
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gathering or show without first being inspected and certified as to its safety by
the state boiler inspector or a special inspector commissioned pursuant to
section 48-731. Antique engines with boilers may be brought into the state from
other states without inspection, but inspection as provided in this section shall
be made and the boiler certified as safe before being operated.

(3) The commissioner may, by rule and regulation, waive the inspection of
unfired pressure vessels registered with the State of Nebraska if the commis-
sioner finds that the owner or user of the unfired pressure vessel follows a
safety inspection and repair program that is based upon nationally recognized
standards.

(4) A boiler that is used as a water heater to supply potable hot water and
that is not otherwise exempt from inspection under the act pursuant to section
48-726 shall be subject to inspection at least once every twenty-four months in
accordance with a schedule of inspection established by the commissioner by
rule and regulation.

Source: Laws 1943, c. 112, § 2(1), p. 392; R.S.1943, § 48-702; Laws 1961,
c. 235, 8 5, p. 698; Laws 1971, LB 886, § 1; Laws 1973, LB 481,
§ 1; R.S.1943, (1984), § 48-702; Laws 1987, LB 462, § 4; Laws
1995, LB 438, § 2; Laws 1997, LB 641, § 2; Laws 1998, LB 395,
§ 13; Laws 1999, LB 66, § 2; Laws 2007, LB226, § 2; Laws 2009,
LB627, 8§ 1.

Cross References

Administrative Procedure Act, see section 84-920.

48-723 Commissioner and boiler inspectors; right of entry.

The commissioner and the boiler inspectors shall have the right and power to
enter any building or structure, public or private, for the purpose of inspecting
any boilers required to be inspected by the Boiler Inspection Act or gathering
information relating to such boilers.

Source: Laws 1943, c. 112, § 2(2), p. 393; R.S.1943, § 48-703; R.S.1943,
(1984), § 48-703; Laws 1987, LB 462, § 5; Laws 1995, LB 438,
§ 3.

48-724 Certificate of inspection; certificate of registration; fees.

(1) Upon making an inspection of any boilers required to be inspected by the
Boiler Inspection Act and upon receipt of the inspection fee and certificate fee
or registration fee, the boiler inspector shall give to the owner or user of the
boilers a certificate of inspection or certificate of registration upon forms
prescribed by the commissioner. The certificate shall be posted in a place near
the location of such boiler.

(2) The commissioner shall establish the amount of the inspection fee,
certificate fee, and registration fee by rule or regulation at the level necessary to
meet the costs of administering the act.

Source: Laws 1943, c. 112, § 2(3), p. 393; R.S.1943, § 48-704; Laws 1965,
c. 288, § 1, p. 824; Laws 1980, LB 959, § 1; R.S.1943, (1984),
§ 48-704; Laws 1987, LB 462, § 6; Laws 1995, LB 438, § 4; Laws
1996, LB 1047, § 2; Laws 1998, LB 395, § 14.

48-725 Excessive pressure prohibited.
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The owner, user, or person or persons in charge of any boiler required to be
inspected by the Boiler Inspection Act shall not allow or permit a greaten
pressure in any unit than is stated in the certificate of inspection issued by the
inspector.

Source: Laws 1943, c. 112, § 2(4), p. 393; R.S.1943, § 48-705; R.S.1943,
(1984), § 48-705; Laws 1987, LB 462, § 7; Laws 1995, LB 438,
§ 5.

48-726 Boilers and vessels to which act does not apply.
The Boiler Inspection Act shall not apply to:
(1) Boilers of railway locomotives subject to federal inspection;

(2) Boilers operated and regularly inspected by railway companies operating
in interstate commerce;

(3) Boilers under the jurisdiction and subject to regular periodic inspection
by the United States Government;

(4) Boilers used exclusively for agricultural purposes;

(5) Steam heating boilers in single-family residences and apartment houses
with four or less units using a pressure of less than fifteen pounds per square
inch and having a safety valve set at not higher than fifteen pounds pressure per
square inch;

(6) Heating boilers using water in single-family residences and apartment
houses with four or less units using a pressure of less than thirty pounds per
square inch and having a safety valve set at not higher than thirty pounds
pressure per square inch;

(7) Fire engine boilers brought into the state for temporary use in times of
emergency;

(8) Boilers of a miniature model locomotive or boat or tractor or stationary
engine constructed and maintained as a hobby and not for commercial use and
having a diameter of less than ten inches inside diameter and a grate area not
in excess of one and one-half square feet and that are properly equipped with a
safety valve;

(9) Hot water supply boilers if none of the following limitations is exceeded:
(a) Two hundred thousand British thermal units of input; (b) one hundred
twenty gallons of nominal capacity; or (c) two hundred ten degrees Fahrenheit
output;

(10) Unfired pressure vessels not exceeding (a) five cubic feet in volume or (b)
a pressure of two hundred fifty pounds per square inch;

(11) Unfired pressure vessels owned and maintained by a district or corpora-
tion organized under the provisions of Chapter 70, article 6; and

(12) Unfired pressure vessels (a) not exceeding a maximum allowable work-
ing pressure of five hundred pounds per square inch, (b) that contain carbon
dioxide, helium, oxygen, nitrogen, argon, hydrofluorocarbon refrigerant, or any
other nonflammable gas determined by the commissioner not to be a risk to the
public, (c¢) that are manufactured and repaired in accordance with applicable
American Society of Mechanical Engineers standards, and (d) that are installed
in accordance with the manufacturer’s specifications.

Source: Laws 1943, c. 112, § 3, p. 393; R.S.1943, § 48-706; Laws 1965, c.
288, § 2, p. 825; Laws 1969, c. 406, § 1, p. 1404; R.S.1943,
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(1984), § 48-706; Laws 1987, LB 462, § 8; Laws 1995, LB 438,
§ 6; Laws 1997, LB 641, § 3; Laws 1998, LB 395, § 15; Laws
1999, LB 66, § 3; Laws 2005, LB 122, § 1.

48-727 Commissioner; adopt rules and regulations; adopt schedule of fees;
incorporation of codes.

The commissioner may adopt and promulgate rules and regulations for the
purpose of effectuating the Boiler Inspection Act, including rules and regula-
tions for the methods of testing equipment, the construction and installation of
new boilers, and a schedule of inspection and certificate fees for boilers
required to be inspected by the act. Such rules and regulations may incorporate
by reference any portion of (1) the Boiler and Pressure Vessel Code of the
American Society of Mechanical Engineers, as amended, (2) the National
Board Inspection Code for Boilers and Pressure Vessels, as amended, (3) the
American Society of Mechanical Engineers Code for Controls and Safety
Devices for Automatically Fired Boilers, as amended, concerning controls and
safety devices for automatically fired boilers, (4) the American Petroleum
Institute Pressure Vessel Inspection Code API-510, and (5) the National Fire
Protection Association, series 85, code for controls and safety devices, including
codes referenced in such code. A copy of all rules and regulations adopted and
promulgated under the Boiler Inspection Act, including copies of all codes
incorporated by reference, shall be kept on file in the office of the commission-
er and shall be known as the Boiler Safety Code.

Source: Laws 1943, c. 112, § 4(1), p. 393; R.S.1943, § 48-707; R.S.1943,
(1984), § 48-707; Laws 1987, LB 462, § 9; Laws 1995, LB 438,
§ 7; Laws 1999, LB 66, § 4.

48-728 Boiler explosion; investigation; report.

The state boiler inspector shall investigate and report to the commissioner
the cause of any boiler explosion that may occur in the state, the loss of life, the
injuries sustained, the estimated loss of property, if any, and such other data as
may be of benefit in preventing other similar explosions.

Source: Laws 1943, c. 112, § 4(2), p. 394; R.S.1943, § 48-708; R.S.1943,
(1984), § 48-708; Laws 1987, LB 462, § 10.

48-729 State boiler inspector; record of equipment.

The state boiler inspector shall keep in the office of the commissioner a
complete and accurate record of the name of the owner or user of any boiler
required to be inspected by the Boiler Inspection Act and a full description of
the equipment including the type, dimensions, age, condition, amount of
pressure allowed, and date when last inspected.

Source: Laws 1943, c. 112, § 4(3), p. 394; R.S.1943, § 48-709; R.S.1943,
(1984), § 48-709; Laws 1987, LB 462, § 11; Laws 1995, LB 438,
§ 8.

48-730 Equipment; installation; notice to commissioner; reinspection.

Before any boiler required to be inspected by the Boiler Inspection Act is
installed, a ten days’ written notice of intention to install the boiler shall be
given to the commissioner, except that the commissioner may, upon application
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and good cause shown, waive the ten-day prior notice requirement. The notice
shall designate the proposed place of installation, the type and capacity of the
boiler, the use to be made of the boiler, the name of the company which
manufactured the boiler, and whether the boiler is new or used. A boiler moved
from one location to another shall be reinspected prior to being placed back
into use.

Source: Laws 1943, c. 112, § 5, p. 394; R.S.1943, § 48-710; R.S.1943,
(1984), § 48-710; Laws 1987, LB 462, § 12; Laws 1995, LB 438,
§ 9; Laws 1998, LB 395, § 16; Laws 2007, LB226, § 3.

48-731 Special inspector commission; requirements; inspection under provi-
sion of a city ordinance; inspection under the act not required; when; insur-
ance coverage required.

(1)(a) The commissioner may issue a special inspector commission to an
inspector in the employ of a company if the inspector has previously passed the
examination prescribed by the National Board of Boiler and Pressure Vessel
Inspectors and the company is an insurance company authorized to insure
boilers in this state against loss from explosion or is an authorized inspection
agency.

(b) Each special inspector employed by an insurance company or authorized
inspection agency who has been issued a special inspector commission under
this section shall submit to the state boiler inspector complete data of each
boiler required to be inspected by the Boiler Inspection Act which is insured or
inspected by such insurance company or authorized inspection agency on
forms approved by the commissioner.

(¢) Insurance companies shall notify the department of new, canceled, or
suspended risks relating to insured boilers. Insurance companies shall notify
the department of all boilers which the company insures, or any boiler for
which insurance has been canceled, not renewed, or suspended within thirty
days after such action. Authorized inspection agencies shall notify the depart-
ment of any new or canceled agreements relating to the inspection of boilers or
pressure vessels within thirty days after such action.

(d) Insurance companies and authorized inspection agencies shall immediate-
ly notify the department of defective boilers. If a special inspector employed by
an insurance company, upon the first inspection of new risk, finds that the
boiler or any of the appurtenances are in such condition that the inspector’s
company refuses insurance, the company shall immediately submit a report of
the defects to the state boiler inspector.

(2) The inspection required by the act shall not be required if (a) an annual
inspection is made under a city ordinance which meets the standards set forth
in the act, (b) a certificate of inspection of the boiler is filed with the
commissioner with a certificate fee, and (c) the inspector for the city making
such inspection is required by such ordinance to either hold a commission from
the National Board of Boiler and Pressure Vessel Inspectors commensurate
with the type of inspections performed by the inspector for the city or acquire
the commission within twelve months after appointment.

(3) The commissioner may, by rule and regulation, provide for the issuance of
a special inspector commission to an inspector in the employ of a company
using or operating an unfired pressure vessel subject to the act for the limited
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purpose of inspecting unfired pressure vessels used or operated by such
company.

(4) All inspections made by a special inspector shall be performed in accor-
dance with the act, and a complete report of such inspection shall be filed with
the department in the time, manner, and form prescribed by the commissioner.

(5) The state boiler inspector may, at his or her discretion, inspect any boiler
to which a special inspector commission applies.

(6) The commissioner may, for cause, suspend or revoke any special inspec-
tor commission.

(7) No authorized inspection agency shall perform inspections of boilers in
the State of Nebraska unless the authorized inspection agency has insurance
coverage for professional errors and omissions and comprehensive and general
liability under a policy or policies written by an insurance company authorized
to do business in this state in effect at the time of such inspection. Such
insurance policy or policies shall be in an amount not less than the minimum
amount as established by the commissioner. Such minimum amount shall be
established with due regard to the protection of the general public and the
availability of insurance coverage, but such minimum insurance coverage shall
not be less than one million dollars for professional errors and omissions and
one million dollars for comprehensive and general liability.

Source: Laws 1943, c. 112, § 6(2), p. 394; R.S.1943, § 48-712; Laws 1947,
c. 176, § 1, p. 584; Laws 1980, LB 959, § 2; R.S.1943, (1984),
§ 48-712; Laws 1987, LB 462, § 13; Laws 1995, LB 438, § 10;
Laws 1998, LB 395, § 17; Laws 2007, LB226, § 4.

48-732 Defective boiler; notice to user.

The state boiler inspector shall notify the user in writing of any boiler found
to be unsafe or unfit for operation setting forth the nature and extent of such
defects and condition. The notice shall indicate whether or not the boiler may
be used without making repair or replacement of defective parts or may be
used in a limited capacity before repairs or replacements are made. The state
boiler inspector may permit the user a reasonable time to make such repairs or
replacements.

Source: Laws 1943, c. 112, § 6(3), p. 395; R.S.1943, § 48-713; R.S.1943,
(1984), § 48-713; Laws 1987, LB 462, § 14; Laws 1995, LB 438,
§ 11.

48-733 Boiler; inspection; fees.

The owner or user of a boiler required to be inspected under the Boiler
Inspection Act or inspected by request of the boiler owner shall pay a fee for
such inspection or inspections in accordance with the rules and regulations
adopted and promulgated by the commissioner. Any boiler required to be
inspected by the act may be inspected by the state boiler inspector if the owner
or his or her agent makes written request to the state boiler inspector. Fees will
be imposed as required for services in support of the act in accordance with
rules and regulations adopted and promulgated by the commissioner.

Source: Laws 1943, c. 112, § 7, p. 395; R.S.1943, § 48-714; Laws 1963, c.
294, § 1, p. 880; Laws 1980, LB 959, § 3; R.S.1943, (1984),
§ 48-714; Laws 1987, LB 462, § 15; Laws 1995, LB 438, § 12.
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48-734 Repealed. Laws 1995, LB 438, § 17.
48-735 Repealed. Laws 1995, LB 438, § 17.

48-735.01 Boiler Inspection Cash Fund; created; use; investment.

The Boiler Inspection Cash Fund is created. The commissioner shall use the
fund for the administration of the boiler inspection program pursuant to the
Boiler Inspection Act. The fund shall consist of money appropriated to it by the
Legislature and fees collected in the administration of the act. Fees so collected
shall be remitted to the State Treasurer with an itemized statement showing the
source of collection. The State Treasurer shall credit the fees to the fund and
the money in the fund shall not lapse into the General Fund. Any money in the
Boiler Inspection Cash Fund available for investment shall be invested by the
state investment officer pursuant to the Nebraska Capital Expansion Act and
the Nebraska State Funds Investment Act.

Source: Laws 1995, LB 438, § 13.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

48-736 Violation; penalty.

Any person, persons, corporations, and the directors, managers, superinten-
dents, and officers of such corporations violating the Boiler Inspection Act shall
be guilty of a Class III misdemeanor.

Source: Laws 1943, c. 112, § 9, p. 396; R.S.1943, § 48-716; Laws 1977,
LB 40, § 297; R.S.1943, (1984), § 48-716; Laws 1987, LB 462,
§ 18; Laws 2007, LB226, § 5.

48-737 Defective boiler; commissioner; state boiler inspector; powers.

In addition to any and all other remedies, if any owner, user, or person in
charge of any boiler required to be inspected by the Boiler Inspection Act
continues to use the same after receiving a notice of defect as provided by the
act, without first correcting the defects or making replacements, the commis-
sioner may apply to the district court or any judge thereof by petition in equity,
in an action brought in the name of the state, for a writ of injunction to restrain
the use of the alleged defective boiler or if the continued operation of the boiler
poses serious risk or harm to the general public, the state boiler inspector may
take those actions required to immediately shut down and cause to be inopera-
ble any boiler required to be inspected by the act.

Source: Laws 1943, c. 112, § 10, p. 396; R.S.1943, § 48-717; R.S.1943,
(1984), § 48-717; Laws 1987, LB 462, § 19; Laws 1995, LB 438,
§ 14.

48-738 Petition for injunction; notice to owner or user; procedure.

The commissioner shall notify the owner or user of the equipment in writing
of the time and place of hearing of the petition, as fixed by the court or judge,
and serve the notice on the defendant at least five days prior to the hearing in
the same manner as original notices are served. The general provisions relating
to civil practice and procedure, insofar as the same may be applicable, shall
govern such proceedings except as otherwise provided in the Boiler Inspection
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Act. In the event the defendant does not appear or plead to such action, default
shall be entered against the defendant. The action shall be tried in equity, and
the court or judge shall make such order or decree as the evidence warrants.

Source: Laws 1943, c. 112, § 11, p. 396; R.S.1943, § 48-718; R.S.1943,
(1984), § 48-718; Laws 1987, LB 462, § 20.

48-739 Boiler Safety Code Advisory Board; created; members; terms.

There is hereby created the Boiler Safety Code Advisory Board. The board
shall consist of seven members appointed by the Governor with the approval of
the Legislature. Within thirty days after July 9, 1988, the Governor shall
appoint three members for terms of two years and four members for terms of
four years. Each succeeding member of the board shall be appointed for a term
of four years, except that a member appointed to fill a vacancy shall serve for
the unexpired term. If the Legislature is not in session when members of the
board are appointed, such members shall take office and act as appointees until
the next session of the Legislature.

Source: Laws 1988, LB 863, § 3.

48-740 Board; members; qualifications.

The membership of the board shall consist of one member who represents
owners and users of boilers and has experience with boilers, one member who
represents sellers of boilers, one member who represents the crafts involved in
the construction, repair, or operation of boilers, one member who represents
the insurance industry, one member who is a licensed professional engineer
with experience with boilers, one member who represents the interest of public
safety, and one member who represents the public. The state boiler inspector
shall be a nonvoting member of the board.

Source: Laws 1988, LB 863, § 4.

48-741 Board; meetings; chairperson; quorum.

The members of the board shall conduct an annual meeting in July of each
year, or at such other time as the board determines, and shall elect a chairper-
son from their members at the annual meeting. Other meetings of the board
shall be held when called with at least seven days’ notice to all members by the
chairperson of the board or pursuant to a call signed by four other members.
Four members of the board shall constitute a quorum for the transaction of
business.

Source: Laws 1988, LB 863, § 5; Laws 1998, LB 395, § 18.

48-742 Board member; compensation; expenses.

Each board member shall be paid the sum of fifty dollars per day while
actually engaged in the business of the board. The members of the board shall
be paid their mileage and expenses in attending meetings of the board and
carrying out their official duties as provided in sections 81-1174 to 81-1177 for
state employees.

Source: Laws 1988, LB 863, § 6.

48-743 Board; duties.
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The board shall hold hearings and advise the commissioner on rules and
regulations for methods of testing equipment and construction and installation
of new boilers required to be inspected by the Boiler Inspection Act and for
inspection and certificate fees for such boilers.

Source: Laws 1988, LB 863, § 7; Laws 1995, LB 438, § 15.

ARTICLE 8
COMMISSION OF INDUSTRIAL RELATIONS

Cross References

Constitutional provisions:

Industrial Commission, controversies between employer and employee, see Article XV, section 9, Constitution of Nebraska.
State Employees Collective Bargaining Act, see section 81-1369.
Unified or reorganized school districts, collective-bargaining agreements, see section 79-852.

Section

48-801. Terms, defined.

48-801.01. Act, how cited.

48-802. Public policy.

48-803. Commission of Industrial Relations; created.

48-804. Commissioners, appointment, term; vacancy; removal; presiding officer;
selection; duties; quorum; applicability of law.

48-804.01. Presiding officer; clerk; personnel; appointment; duties.

48-804.02. Clerk, employees; salaries; approval by Governor; expenses.

48-804.03. Clerk; bond or insurance; oath.

48-805. Commissioners; qualifications.

48-806. Commissioner; compensation; expenses.
48-807. Commission; office; location; records.
48-808. Reporter; duties.

48-809. Commission; powers.

48-810 Commission; jurisdiction.

48-810.01. State or political subdivision; exempt from contract with labor organization.,

48-810.02. Repealed. Laws 1969, c. 407, § 8.

48-811. Commission; filing of petition; effect.

48-811.01. Docket fee; disposition.

48-811.02. School district, educational service unit, or community college; appoint-
ment of special master; decision; additional proceeding.

48-812. Commission; proceedings; appeal.

48-813. Commission; notice of pendency of proceedings; service; response; filing;
hearing; waiver of notice.

48-814. Commission; employees; compensation.

48-815. Commission; seal; attendance of witnesses and parties; subpoena.

48-816. Preliminary proceedings; commission; powers; duties; collective bargain-

ing; posttrial conference.
48-816.01. Hearing officer; appointment; when.
48-816.02. Temporary relief; initial hearing; when held.

48-817. Commission; findings; decisions; orders.

48-818. Commission; findings; order; powers; content; modification.
48-819. Commission; orders; effect; contempt.

48-819.01. Commission; power to make findings and enter orders; when.
48-820. Repealed. Laws 1969, c. 407, § 8.

48-821. Public service; interference; coercion; violation; penalty.

48-822. Employees; no requirement to work without consent.

48-823. Act; liberal construction; commission; powers.

48-824. Labor negotiations; prohibited practices.

48-825. Labor negotiations; prohibited practices; complaints; procedure.

48-826. Repealed. Laws 1969, c. 407, § 8.
48-827. Repealed. Laws 1969, c. 407, § 8.
48-828. Repealed. Laws 1969, c. 407, § 8.
48-829. Repealed. Laws 1969, c. 407, § 8.
48-830. Repealed. Laws 1969, c. 407, § 8.
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Section

48-831. Repealed. Laws 1969, c. 407, § 8
48-832. Repealed. Laws 1969, c. 407, § 8.
48-833. Repealed. Laws 1969, c. 407, § 8.

48-834. Repealed. Laws 1969, c. 407, § 8.
48-835. Repealed. Laws 1969, c. 407, § 8.

48-836. Repealed. Laws 1969, c. 407, § 8.
48-837. Public employees; employee organization; bargaining.
48-838. Collective bargaining; questions of representation; elections; nonmember

employee duty to reimburse; when.
48-839. Repealed. Laws 1986, LB 809, § 11.
48-840. Repealed. Laws 1987, LB 782, § 4.
48-841. Repealed. Laws 1987, LB 782, § 4.
48-842. State employees; jurisdiction of commission; restricted.

48-801 Terms, defined.
As used in the Industrial Relations Act, unless the context otherwise requires:

(1) Person shall include an individual, partnership, limited liability company,
association, corporation, business trust, or other organized group of persons;

(2) Governmental service shall mean all services performed under employ-
ment by the State of Nebraska, any political or governmental subdivision
thereof, any municipal corporation, or any public power district or public
power and irrigation district;

(3) Public utility shall include any individual, partnership, limited liability
company, association, corporation, business trust, or other organized group of
persons, any political or governmental subdivision of the State of Nebraska, any
public corporation, or any public power district or public power and irrigation
district, which carries on an intrastate business in this state and over which the
government of the United States has not assumed exclusive regulation and
control, that furnishes transportation for hire, telephone service, telegraph
service, electric light, heat and power service, gas for heating or illuminating,
whether natural or artificial, or water service, or any one or more thereof;

(4) Employer shall mean the State of Nebraska or any political or govern-
mental subdivision of the State of Nebraska except the Nebraska National
Guard or state militia. Employer shall also mean any municipal corporation,
any public power district or public power and irrigation district, or any public
utility;

(5) Employee shall include any person employed by any employer;

(6) Labor organization shall mean any organization of any kind or any
agency or employee representation committee or plan, in which employees
participate and which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of pay,
hours of employment, or conditions of work;

(7) Industrial dispute shall include any controversy concerning terms, tenure,
or conditions of employment, or concerning the association or representation of
persons in negotiating, fixing, maintaining, changing, or seeking to arrange
terms or conditions of employment, or refusal to discuss terms or conditions of
employment;

(8) Commission shall mean the Commission of Industrial Relations;

(9) Commissioner shall mean a member of the commission; and
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(10) Supervisor shall mean any employee having authority, in the interest of
the employer, to hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward, or discipline other employees, or responsibly to direct them or
to adjust their grievances, or effectively to recommend such action, if in
connection with the foregoing the exercise of such authority is not a merely
routine or clerical nature, but requires the use of independent judgment.

Source: Laws 1947, c. 178, § 1, p. 586; Laws 1967, c. 303, § 1, p. 823;
Laws 1967, c. 304, § 1, p. 826; Laws 1969, c. 407, § 1, p. 1405;
Laws 1972, LB 1228, § 1; Laws 1985, LB 213, § 1; Laws 1986,
LB 809, § 2; Laws 1993, LB 121, § 294; Laws 2007, LB472, § 1.

1. Constitutionality

2. Jurisdiction of commission
3. Bargaining units

4. Miscellaneous

1. Constitutionality

The statutes which give the Court of Industrial Relations
jurisdiction over public employees are not unconstitutional.
American Fed. of S., C. & M. Emp. v. Department of Public
Institutions, 195 Neb. 253, 237 N.W.2d 841 (1976).

To pass scrutiny of Constitution of the United States, Nebras-
ka Court of Industrial Relations, in case within its jurisdiction,
must be deemed to have sufficient power to fully vindicate,
preserve, and protect a federal constitutional right. Teamsters
Pub. Emp. U. Loc. 594 v. City of West Point, 338 F.Supp. 927
(D. Neb. 1972).

2. Jurisdiction of commission

A mere request by a union for information regarding employ-
ee transfer lists and test results which is declined by the employ-
er does not constitute an industrial dispute. Neb. Pub. Emp. v.
City of Omaha, 235 Neb. 768, 457 N.W.2d 429 (1990).

A uniquely personal termination of employment does not
constitute an industrial dispute, notwithstanding the fact it may
involve a controversy concerning terms, tenure, or conditions of
employment. Wood v. Tesch, 222 Neb. 654, 386 N.W.2d 436
(1986).

The Commission of Industrial Relations has jurisdiction, that
is, authorized power, to resolve industrial disputes between
agencies or departments of the State of Nebraska and their
employees. State Code Agencies Ed. Assn. v. Department of Pub.
Insts., 219 Neb. 555, 364 N.W.2d 44 (1985).

The authority of the Court of Industrial Relations, now Com-
mission of Industrial Relations, is limited to industrial disputes,
as defined in this section. University Police Officers Union v.
University of Nebraska, 203 Neb. 4, 277 N.W.2d 529 (1979).

The University of Nebraska has the primary authority for
establishing its own schedule of wages, terms and conditions of
employment, and hours of labor but when an industrial dispute,
as defined in this section, arises, the Commission of Industrial
Relations acquires jurisdiction for the limited purpose of resolv-
ing such dispute. University Police Officers Union v. University
of Nebraska, 203 Neb. 4, 277 N.W.2d 529 (1979).

3. Bargaining units
House officers of the University of Nebraska Medical Center
are employees of the state entitled to participate in an appropri-
ate bargaining unit. House Officers Assn. v. University of Ne-
braska Medical Center, 198 Neb. 697, 255 N.W.2d 258 (1977).
Supervisory or managerial personnel may not enter into a
bargaining unit with rank and file employees and may not retain

48-801.01 Act, how cited.

the same bargaining agent. Nebraska Assn. of Pub. Emp. v.
Nebraska Game & Parks Commission, 197 Neb. 178, 247
N.W.2d 449 (1976).

4. Miscellaneous

Employees lose the statutory protection of the Industrial Rela
tions Act for conduct or speech if it is flagrant misconduct,
which includes, but is not limited to, statements or actions that
(1) are of an outrageous and insubordinate nature, (2) compro-
mise the public employer’s ability to accomplish its mission, or
(3) disrupt discipline, as well as conduct that is clearly outside
the bounds of any protection such as assault and battery or
racial discrimination. Omaha Police Union Local 101 v. City of]
Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

Public employees belonging to a labor organization have the
protected right to engage in conduct and make remarks, includ-
ing publishing statements through the media, concerning wages,
hours, or terms and conditions of employment. Omaha Police
Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d
375 (2007).

The Commission of Industrial Relations must balance the|
employee’s right to engage in protected activity, which permits
some leeway for impulsive behavior, against the employer’s|
right to maintain order and respect for its supervisory staff.
Factors that the commission may consider, but would not neces-
sarily be determinative, include: (1) the place and subject matter,
of the conduct or speech, (2) whether the employee’s conduct or]
speech was impulsive or designed, (3) whether the conduct or
speech was provoked by the employer’s conduct, and (4) the
nature of the intemperate language or conduct. Omaha Police
Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d
375 (2007).

The Industrial Relations Act is not only an attempt to level the]
employment playing field, but is also a mechanism designed to
protect the citizens of Nebraska from the effects and conse-
quences of labor strife in public sector employment. Omaha
Police Union Local 101 v. City of Omaha, 274 Neb. 70, 736
N.W.2d 375 (2007).

Teachers in Class 111, IV, and VI school districts are subject to
provisions of Teachers’ Professional Negotiation Act. Lincoln|
Ed. Assn. v. School Dist. of Lincoln, 214 Neb. 895, 336 N.W.2d.
587 (1983).

School districts are employers and teachers are employees
within terms of this act. Sidney Education Assn. v. School Dist.
of Sidney, 189 Neb. 540, 203 N.W.2d 762 (1973).

Sections 48-801 to 48-838 shall be known and may be cited as the Industrial

Relations Act.

Source: Laws 1986, LB 809, § 1; Laws 1995, LB 365, § 1; Laws 1995, LB

382, 8§ 3.
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48-802 Public policy.

To make operative the provisions of section 9, Article XV, of the Constitution
of Nebraska, the public policy of the State of Nebraska is hereby declared to be
as follows:

(1) The continuous, uninterrupted and proper functioning and operation of
the governmental service including governmental service in a proprietary
capacity and of public utilities engaged in the business of furnishing transporta-
tion for hire, telephone service, telegraph service, electric light, heat or power
service, gas for heating or illuminating, whether natural or artificial, or water
service, or any one or more of them, to the people of Nebraska are hereby
declared to be essential to their welfare, health and safety. It is contrary to the
public policy of the state to permit any substantial impairment or suspension of
the operation of governmental service, including governmental service in a
proprietary capacity or any such utility by reason of industrial disputes therein.
It is the duty of the State of Nebraska to exercise all available means and every
power at its command to prevent the same so as to protect its citizens from any
dangers, perils, calamities, or catastrophes which would result therefrom. It is
therefor further declared that governmental service including governmental
service in a proprietary capacity and the service of such public utilities are
clothed with a vital public interest and to protect same it is necessary that the
relations between the employers and employees in such industries be regulated
by the State of Nebraska to the extent and in the manner hereinafter provided;

(2) No right shall exist in any natural or corporate person or group of persons
to hinder, delay, limit, or suspend the continuity or efficiency of any govern-
mental service or governmental service in a proprietary capacity of this state,
either by strike, lockout, or other means; and

(3) No right shall exist in any natural or corporate person or group of persons
to hinder, delay, limit, or suspend the continuity or efficiency of any public
utility service, either by strike, lockout, or other means.

Source: Laws 1947, c. 178, § 2, p. 587.

If the Commission of Industrial Relations finds that an ac-
cused party has committed a prohibited practice under subsec-
tion (2) of section 48-825, it has the authority to order an
appropriate remedy, and such authority is to be liberally con-
strued to effectuate the public policy enunciated in this section.
Operating Engrs. Local 571 v. City of Plattsmouth, 265 Neb.
817, 660 N.W.2d 480 (2003).

If public employees may not refuse to work without risk of
discharge, public employers may not refuse to pay employees
the wage established by the governmental employer for such
work. AFSCME Local No. 2088 v. County of Douglas, 208 Neb.
511, 304 N.W.2d 368 (1981).

1t is the public interest in having uninterrupted public service
that is principally sought to be protected by the Commission of
Industrial Relations Act, not the creation of a specialty forum

for the trying of breach of contract cases by public employees.
Transport Workers of America v. Transit Authority of City of]
Omabha, 205 Neb. 26, 286 N.W.2d 102 (1979).

Supervisory or managerial personnel may not enter into al
bargaining unit with rank and file employees and may not retain
the same bargaining agent. Nebraska Assn. of Pub. Emp. v.
Nebraska Game & Parks Commission, 197 Neb. 178, 247
N.W.2d 449 (1976).

While there are many nebulous areas that may overlap work-
ing conditions, school boards should not be required to enter
into negotiations which are predominately of educational policy,
management prerogatives, or statutory duties of the board of]
education. School Dist. of Seward Education Assn. v. School
Dist. of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

48-803 Commission of Industrial Relations; created.

In order to carry out the public policy of the State of Nebraska as set forth in
section 48-802, there is hereby created an industrial commission to be known
as the Commission of Industrial Relations.

Source: Laws 1947, c. 178, § 3, p. 588; Laws 1979, LB 444, § 1.

48-804 Commissioners, appointment, term; vacancy; removal; presiding offi-
cer; selection; duties; quorum; applicability of law.
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(1) The Commission of Industrial Relations shall be composed of five com-
missioners appointed by the Governor, with the advice and consent of the
Legislature. The commissioners shall be representative of the public. Each
commissioner shall be appointed and hold office for a term of six years and
until a successor has qualified. In case of a vacancy, the Governor shall appoint
a successor to fill the vacancy for the unexpired term.

(2) Any commissioner may be removed by the Governor for the same causes
as a judge of the district court may be removed.

(3) The commissioners shall, on July 1 of every odd-numbered year by a
majority vote, select one of their number as presiding officer for the next two
years, who shall preside at all hearings by the commission en banc, and shall
assign the work of the commission to the several commissioners and perform
such other supervisory duties as the needs of the commission may require. A
majority of the commissioners shall constitute a quorum to transact business.
The act or decision of any three of the commissioners shall in all cases be
deemed the act or decision of the commission.

(4) The commission shall not be subject to the Administrative Procedure Act.

Source: Laws 1947, c. 178, § 4, p. 588; Laws 1969, c. 407, § 2, p. 1407;
Laws 1974, LB 819, § 1; Laws 1979, LB 444, § 2; Laws 2007,
LB472, § 2.

Cross References

Administrative Procedure Act, see section 84-920.

48-804.01 Presiding officer; clerk; personnel; appointment; duties.

The presiding officer of the commission shall, with the advice and consent of
the Governor, appoint a clerk of such commission who shall hold office at the
pleasure of the commission. The presiding officer shall in like manner appoint
such other assistants and employees as he or she may deem necessary. The
clerk shall, under the direction of the presiding officer, keep a full and true
record of the proceedings of the commission and record all pleadings and other
papers filed with the commission, and no other action shall be taken thereon
until the same has been recorded. The clerk shall in like manner issue all
necessary notices and writs, superintend the business of the commission, and
perform such other duties as the commission may direct. All other assistants
and employees of the commission shall perform such duties, pertaining to the
affairs thereof, as the commission may direct. The clerk of the commission shall
administratively determine, prior to a hearing on the question of representa-
tion, the validity of the employee authorizations for representation by an
employee labor organization.

Source: Laws 1974, LB 819, § 3; Laws 2007, LB472, § 3.

48-804.02 Clerk, employees; salaries; approval by Governor; expenses.

The clerk and all other assistants and employees of the commission shall
receive such salaries as the commission may with the approval of the Governor
determine, but not to exceed the amount of the appropriation made for such
purpose. Such salaries shall be payable in the same manner as the salaries of
other state employees. The clerk and other assistants and employees of the
commission shall be entitled, while traveling on the business of the commission,
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to be reimbursed by the state for necessary traveling expenses as provided in
sections 81-1174 to 81-1177 for state employees.

Source: Laws 1974, LB 819, § 4; Laws 1981, LB 204, § 82.

48-804.03 Clerk; bond or insurance; oath.

The clerk of the Commission of Industrial Relations shall be bonded or
insured as required by section 11-201 before entering upon or discharging any
of the duties of his or her office. Such clerk shall, before entering upon the
duties of his or her office, take and subscribe the statutory oath of office.

Source: Laws 1974, LB 819, § 5; Laws 1978, LB 653, § 13; Laws 2004,
LB 884, § 24.

48-805 Commissioners; qualifications.

The commissioners shall not be appointed because they are representatives of]
either capital or labor, but they shall be appointed because of their experience
and knowledge in legal, financial, labor, and industrial matters.

Source: Laws 1947, c. 178, § 5, p. 589; Laws 2007, LB472, § 4.

48-806 Commissioner; compensation; expenses.

As soon as the same may be legally paid under the Constitution of Nebraska,
the compensation of each commissioner shall be four hundred seventy-five
dollars per day for each day’s time actually engaged in the performance of the
duties of his or her office. Each commissioner shall also be paid his or her
necessary traveling expenses incurred while away from his or her place of
residence upon business of the commission in accordance with sections
81-1174 to 81-1177.

Source: Laws 1947, c. 178, § 6, p. 599; Laws 1971, LB 822, § 1; Laws
1976, LB 710, § 1; Laws 1977, LB 302, § 1; Laws 1979, LB 444,
§ 3; Laws 1981, LB 188, § 1; Laws 1981, LB 204, § 83; Laws
1991, LB 856, § 1; Laws 2007, LB211, § 1; Laws 2007, LB472,
§ 5.

48-807 Commission; office; location; records.

The Commission of Industrial Relations may have its office at the Capitol in
the city of Lincoln or such other location as the commission may, with the
approval of the Governor, determine. It shall keep a record of all of its
proceedings, which shall be a public record and subject to inspection the same
as other public records of this state.

Source: Laws 1947, c. 178, 8§ 7, p. 589; Laws 1974, LB 819, § 2.

48-808 Reporter; duties.

The commission may also appoint a reporter to report and transcribe in
duplicate all testimony given in hearings and trials before the commission and
file such testimony with the commission. The commission shall certify and
transmit one copy to the Clerk of the Supreme Court in all cases in which there
is an appeal under section 48-812.

Source: Laws 1947, c. 178, § 8, p. 589; Laws 1974, LB 819, § 6; Laws
1986, LB 809, § 3; Laws 1991, LB 732, § 115; Laws 1992, LB
360, § 27.
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48-809 Commission; powers.

The Commission of Industrial Relations is hereby granted full power to adopt
all reasonable and proper regulations to govern its proceedings, the filing of
pleadings, the issuance and service of process, the issuance of subpoenas for
attendance of witnesses, the power to administer oaths, and to regulate the
mode and manner of all its investigations, inspections, hearings and trials. In
the taking of evidence, the rules of evidence, prevailing in the trial of civil cases
in Nebraska shall be observed by the Commission of Industrial Relations.

Source: Laws 1947, ¢c. 178, 8§ 9, p. 590.

Under powers granted in this section, Court of Industrial
Relations may adopt rules required under the Administrative

Procedures Act. School Dist. of Seward Education Assn. v.
School Dist. of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

48-810 Commission; jurisdiction.

Except as provided in the State Employees Collective Bargaining Act, indus-
trial disputes involving governmental service, service of a public utility, or other
disputes as the Legislature may provide shall be settled by invoking the

jurisdiction of the Commission of Industrial Relations.

Source: Laws 1947, c. 178, § 10, p. 590; Laws 1965, c. 289, § 14, p. 829;
Laws 1967, c. 305, § 1, p. 828; Laws 1969, c. 407, § 3, p. 1407;
Laws 1987, LB 524, § 1; Laws 1987, LB 661, § 23.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.

The statutory jurisdiction of the Commission of Industrial
Relations is to settle pending controversies. NAPE v. Game &
Parks Comm., 220 Neb. 883, 374 N.W.2d 46 (1985).

The provisions of the Teachers’ Professional Negotiation Act
must be exhausted by covered teachers before the action can be
taken before the Commission of Industrial Relations. Lincoln
Ed. Assn. v. School Dist. of Lincoln, 214 Neb. 895, 336 N.W.2d
587 (1983).

A uniquely personal termination of office does not constitute
an industrial dispute. Nebraska Dept. of Roads Employees Assn.
v. Department of Roads, 189 Neb. 754, 205 N.W.2d 110 (1973).

Employees covered by the Teachers’ Professional Negotiations
Act must await exhaustion thereof before invoking jurisdiction
of the Court of Industrial Relations, but this does not deny them

the right to invoke that jurisdiction. Sidney Education Assn. v.
School Dist. of Sidney, 189 Neb. 540, 203 N.W.2d 762 (1973).

Labor organization organized under provisions of the act may,
file a petition with the Court of Industrial Relations when
industrial dispute exists between parties as set forth in this
section. Mid-Plains Education Assn. v. Mid-Plains Nebraskal
Tech. College, 189 Neb. 37, 199 N.W.2d 747 (1972).

While Court of Industrial Relations may not order a school
district to enter into a contract, it has the power to settle a
dispute. School Dist. of Seward Education Assn. v. School Dist.
of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

Judicial remedies given employee discharged for joining labor,
union inadequate. American Federation of State, Co., & Mun.
Emp. v. Woodward, 406 F.2d 137 (8th Cir. 1969).

48-810.01 State or political subdivision; exempt from contract with labor
organization.

Notwithstanding any other provision of law, the State of Nebraska and any
political or governmental subdivision thereof cannot be compelled to enter into
any contract or agreement, written or otherwise, with any labor organization
concerning grievances, labor disputes, rates of pay, hours of employment or
conditions of work.

Source: Laws 1967, c. 304, § 2, p. 827.

If a school district refuses to recognize a teachers organiza-
tion it cannot be compelled to do so, and the problems are then
for solution by the Court of Industrial Relations. Sidney Edu-
cation Assn. v. School Dist. of Sidney, 189 Neb. 540, 203
N.W.2d 762 (1973).

While Court of Industrial Relations may not order a school
district to enter into a contract, it has the power to settle a
dispute. School Dist. of Seward Education Assn. v. School Dist.
of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

48-810.02 Repealed. Laws 1969, c. 407, § 8.

48-811 Commission; filing of petition; effect.
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Except as provided in the State Employees Collective Bargaining Act, any
employer, employee, or labor organization, or the Attorney General of Nebras-
ka on his or her own initiative or by order of the Governor, when any industrial
dispute exists between parties as set forth in section 48-810, may file a petition
with the Commission of Industrial Relations invoking its jurisdiction. No
adverse action by threat or harassment shall be taken against any employee
because of any petition filing by such employee, and the employment status of
such employee shall not be altered in any way pending disposition of the
petition by the commission.

Source: Laws 1947, c. 178, § 11, p. 590; Laws 1969, c. 407, § 4, p. 1408;
Laws 1987, LB 661, § 24.

Cross References
State Employees Collective Bargaining Act, see section 81-1369.

The statutory words employment status mean that no employ- practices”. University Police Officers Union v. University ofl

er may without cause change an employee’s status as an em-
ployee under this section, pending disposition of the petition.
Transport Workers v. Transit Auth. of Omaha, 216 Neb. 455,
344 N.W.2d 459 (1984).

Prior to its amendment, this section did not give the Commis-
sion of Industrial Relations jurisdiction to generally find and

Nebraska, 203 Neb. 4, 277 N.W.2d 529 (1979).

Labor organization organized under provisions of the act may
file a petition with the Court of Industrial Relations when
industrial dispute exists between the parties as set forth in
section 48-810, R.S.Supp.,1969. Mid-Plains Education Assn. v.
Mid-Plains Nebraska Tech. College, 189 Neb. 37, 199 N.W.2d

declare what is known elsewhere in labor law as ‘“‘unfair labor 747 (1972).

48-811.01 Docket fee; disposition.

Any person who files a petition with the Commission of Industrial Relations
pursuant to section 48-811 shall, at the time of such filing, pay a docket fee of
one hundred dollars to the clerk of such commission. All fees so collected shall
be deposited in the state treasury and by the State Treasurer credited to the
General Fund.

Source: Laws 1983, LB 617, § 1.

48-811.02 School district, educational service unit, or community college;
appointment of special master; decision; additional proceeding.

(1) This section shall apply only if the employer is a school district, an
educational service unit, or a community college, and this section shall not
apply if the employer is the state or any other political subdivision of the state.

(2) After a petition has been filed under section 48-811, if the parties are
eligible pursuant to subsection (1) of this section and both parties agree, they
may request the appointment of a special master. The commission shall provide
the parties with the names of five individuals qualified to serve as the special
master. If the parties cannot agree on an individual, each party shall alternately
strike names. The remaining individual shall serve as the special master. The
special master shall have the authority to:

(a) Determine whether the issues are ready for adjudication;

(b) Identify for resolution terms and conditions of employment that are in
dispute and which were negotiated in good faith but upon which no agreement
was reached;

(c) Accept stipulations;

(d) Schedule hearings;

(e) Prescribe rules of conduct for the hearings;
(f) Order additional mediation if necessary; and
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(g) Take any other action which may aid in resolution of the industrial
dispute.

(3) The special master may consult with a party ex parte only with the
concurrence of all parties.

(4) The special master shall choose the most reasonable final offer on each
issue in dispute. In making such choice, he or she shall consider factors
relevant to collective bargaining between public employers and public employ-
ees, including comparable rates of pay and conditions of employment as
described in section 48-818. The special master shall not apply strict rules of
evidence. Persons who are not attorneys may present cases to the special
master.

(5) Should either party to a special master proceeding be dissatisfied with the
special master’s decision, such party shall have the right to file an action with
the commission seeking a determination of terms and conditions of employ-
ment pursuant to section 48-818. Such proceeding shall not constitute an
appeal of the special master’s decision, but rather shall be heard by the
commission as an action brought pursuant to section 48-818. The commission
shall resolve, pursuant to the mandates of such section, all of the issues
identified by either party and which were recognized by the special master as
an industrial dispute. Such action shall be filed within thirty days after the
filing with the commission of the decision of the special master or the decision
of the special master shall be deemed final and binding.

(6) For purposes of this section, issue means broad subjects of negotiation
which are presented to the special master pursuant to this section. All aspects
of wages are a single issue, all aspects of insurance are a single issue, and all
other subjects of negotiations classified in broad categories are single issues.

Source: Laws 1995, LB 365, § 3.

48-812 Commission; proceedings; appeal.

Except as modified by the commission under section 48-809 or the other
provisions of the Industrial Relations Act, proceedings before the commission
shall conform to the code of civil procedure applicable to the district courts of
the state and appeals from its final orders shall be taken in the same manner
and time as appeals from the district court, except that an order determining a
bargaining unit or units shall not be appealable until after the results of the
election have been certified by the commission. Appeals shall be heard and
disposed of in the appellate court in the manner provided by law.

Source: Laws 1947, c. 178, § 12, p. 590; Laws 1979, LB 444, § 4; Laws
1986, LB 809, § 4; Laws 1991, LB 732, § 116; Laws 1992, LB
360, § 28.

1. Right to appeal
2. Manner of consideration
3. Miscellaneous

1. Right to appeal

A party appealing from an order of the Commission of Indus-
trial Relations is not required to file a motion for new trial
before the commission as a prerequisite to an appeal to the
Nebraska Supreme Court. Fraternal Order of Police v. County
of Adams, 205 Neb. 682, 289 N.W.2d 535 (1980); Plattsmouth
Police Dept. Collective Bargaining Committee v. City of Platts-
mouth, 205 Neb. 567, 288 N.W.2d 729 (1980).

Reissue 2010

In the absence of a specific statute requiring it, the filing of a
motion for new trial is not a prerequisite to the appeal of a
decision of an administrative body. This section creates no such|
requirement for appeals from the Commission of Industrial
Relations. Plattsmouth Pol. Dept. Collective Bargaining Com-
mittee v. City of Plattsmouth, 205 Neb. 567, 288 N.W.2d 729
(1980).

An order of the Court of Industrial Relations establishing
bargaining units is a final order under this section, and becomes
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immediately appealable. American Assn. of University Profes-
sors v. Board of Regents, 198 Neb. 243, 253 N.W.2d 1 (1977).

2. Manner of consideration

In reviewing the findings and order of the Commission of
Industrial Relations, the Supreme Court will only consider
whether the order of the commission is supported by substantial
evidence, whether the commission acted within the scope of its
authority, and whether its action was arbitrary, capricious, or
unreasonable. Fraternal Order of Police v. County of Adams,
205 Neb. 682, 289 N.W.2d 535 (1980).

Review of collective bargaining decision by Court of Industri-
al Relations is in manner provided for disposition of equity
cases. American Fed. S., C., & M. Emp., AFL-CIO v. County of
Lancaster, 196 Neb. 89, 241 N.W.2d 523 (1976).

Appeals from the Court of Industrial Relations are to be heard
and disposed of de novo, but the superior position of the

§ 48-813

original trier of fact is to be respected and accorded great
weight. Crete Education Assn. v. School Dist. of Crete, 193 Neb.
245, 226 N.W.2d 752 (1975); Mid-Plains Education Assn. v. Mid-
Plains Nebraska Tech. College, 189 Neb. 37, 199 N.W.2d 747
(1972).

3. Miscellaneous

Adversary proceedings before the Commission of Industrial
Relations must conform to the code of civil procedure applica-
ble to district courts. IAFF Local 831 v. City of No. Platte, 215
Neb. 89, 337 N.W.2d 716 (1983).

An intervenor in a proceeding before the Commission of
Industrial Relations may be required to make a reasonable
showing of interest in support of the intervention. American,
Assn. of University Professors v. Board of Regents, 203 Neb.
628, 279 N.W.2d 621 (1979).

48-813 Commission; notice of pendency of proceedings; service; response;
filing; hearing; waiver of notice.

(1) Whenever the jurisdiction of the Commission of Industrial Relations is
invoked, notice of the pendency of the proceedings shall be given in such
manner as the commission shall provide for serving a copy of the petition and
notice of filing upon the adverse party. An employer or labor organization may
be served by sending a copy of the petition filed to institute the proceedings and
a notice of filing, which shall show the filing date, in the manner provided for
service of a summons in a civil action. Such employer or labor organization
shall have twenty days after receipt of the petition and notice of filing in which
to serve and file its response.

(2) When a petition is filed to resolve an industrial dispute, a hearing shall
mandatorily be held within sixty days from the date of filing thereof. A
recommended decision and order in cases arising under section 48-818, an
order in cases not arising under section 48-818, and findings if required, shall
mandatorily be made and entered thereon within thirty days after such hearing.
The time requirements specified in this section may be extended for good cause
shown on the record or by agreement of the parties. Failure to meet such
mandatory time requirements shall not deprive the commission of jurisdiction.
However, if the commission fails to hold a hearing on the industrial dispute
within sixty days of filing or has failed to make a recommended decision and
order, and findings of fact if required, in cases arising under section 48-818, or
an order, and findings of fact if required, in cases not arising under section
48-818, and findings, within thirty days after the hearing and good cause is not
shown on the record or the parties to the dispute have not jointly stipulated to
the enlargement of the time limit, then either party may file an action for
mandamus in the district court for Lancaster County to require the commission
to hold the hearing or to render its order and findings if required. For purposes
of this section, the hearing on an industrial dispute shall not be deemed
completed until the record is prepared and counsel briefs have been submitted,
if such are required by the commission.

(3) Any party, including the State of Nebraska or any of its employer-
representatives as defined in section 81-1371 or any political subdivision of the
State of Nebraska, may waive such notice and may enter a voluntary appear-
ance in any matter in the Commission of Industrial Relations. The giving of
such notice in such manner shall subject the employers, the labor organiza-
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tions, and the persons therein to the jurisdiction of the Commission of Industri-

al Relations.

Source: Laws 1947, c. 178, § 13, p. 590; Laws 1972, LB 1228, § 2; Laws
1974, LB 819, § 7; Laws 1983, LB 447, § 72; Laws 1984, LB 832,
§ 1; Laws 1987, LB 661, § 25.

The Commission of Industrial Relations, as an administrative
body, has only that authority specifically conferred upon it by
statute or by construction necessary to achieve the purpose of
the relevant act. Jolly v. State, 252 Neb. 289, 562 N.W.2d 61
(1997).

Under the Industrial Relations Act, section 48-801 et seq., and
the State Employees Collective Bargaining Act, section 81-1369
et seq., the Commission of Industrial Relations does not have
the statutory authority to entertain or grant motions for sum-

mary judgment. Jolly v. State, 252 Neb. 289, 562 N.W.2d 61
(1997).

A city attorney is not a “‘principal officer”” within the meaning
of that phrase in this section. Communication Workers of Amer-
ica, AFL-CIO v. City of Hastings, 198 Neb. 668, 254 N.W.2d 695
(1977).

The provision that a case shall be heard within sixty days and
order entered thirty days thereafter is directory and not manda-
tory. Local Union No. 647 v. City of Grand Island, 196 Neb.
693, 244 N.W.2d 515 (1976).

48-814 Commission; employees; compensation.

The Commission of Industrial Relations may employ such expert account-
ants, engineers, stenographers, attorneys, and other employees as the commis-
sion finds necessary. Officers and employees of the commission, whose salaries
are not fixed by law, shall be paid such compensation as may be fixed by the
commission with the approval of the Governor.

Source: Laws 1947, c. 178, § 14, p. 591; Laws 1955, c. 78, § 2, p. 233;
Laws 1974, LB 819, § 8.

48-815 Commission; seal; attendance of witnesses and parties; subpoena.

The commission shall provide itself with a proper seal and shall have the
power and authority to issue subpoenas and to compel the attendance of
witnesses and parties and to compel the production of relevant books, corre-
spondence, files, records, and accounts of any person, corporation, association,
or labor organization affected, and to make any and all investigations necessary
to ascertain the truth in regard to the matters before the commission. Subpoe-
nas for the production of books, correspondence, files, records and accounts
shall be issued by the commission only after notice to the owner and person in
possession thereof and opportunity to be heard as to the relevancy of such
subpoena.

Source: Laws 1947, c. 178, § 15, p. 591; Laws 1974, LB 819, § 9.

48-816 Preliminary proceedings; commission; powers; duties; collective bar-
gaining; posttrial conference.

(1) After a petition has been filed under section 48-811, the clerk shall
immediately notify the commission which shall promptly take such preliminary
proceedings as may be necessary to ensure prompt hearing and speedy adjudi-
cation of the industrial dispute. The commission shall have power and authority
upon its own initiative or upon request of a party to the dispute to make such
temporary findings and orders as may be necessary to preserve and protect the
status of the parties, property, and public interest involved pending final
determination of the issues. In the event of an industrial dispute between an
employer and an employee or a labor organization when such employer and
employee or labor organization have failed or refused to bargain in good faith
concerning the matters in dispute, the commission may order such bargaining
to begin or resume, as the case may be, and may make any such order or orders
as may be appropriate to govern the situation pending such bargaining. The
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commission shall require good faith bargaining concerning the terms and
conditions of employment of its employees by any employer. Upon the request
of either party, the commission shall require the parties to an industrial dispute
to submit to mediation or factfinding. Upon the request of both parties, a
special master may be appointed if the parties are within the provisions of
section 48-811.02. The commission shall appoint mediators, factfinders, or
special masters for such purpose. Such orders for bargaining, mediation,
factfinding, or a special master proceeding may be issued at any time during
the pendency of an action to resolve an industrial dispute. To bargain in good
faith shall mean the performance of the mutual obligation of the employer and
the labor organization to meet at reasonable times and confer in good faith
with respect to wages, hours, and other terms and conditions of employment or
any question arising thereunder and the execution of a written contract incor-
porating any agreement reached if requested by either party, but such obli-
gation does not compel either party to agree to a proposal or require the
making of a concession.

(2) Except as provided in the State Employees Collective Bargaining Act,
public employers are hereby authorized to recognize employee organizations
for the purpose of negotiating collectively in the determination of and adminis-
tration of grievances arising under the terms and conditions of employment of
their public employees as provided in the Industrial Relations Act and to
negotiate and enter into written agreements with such employee organizations
in determining such terms and conditions of employment.

(3)(a) Except as provided in subdivisions (b) and (c) of this subsection, a
supervisor shall not be included in a single bargaining unit with any other
employee who is not a supervisor.

(b) All firefighters and police officers employed in the fire department or
police department of any municipal corporation in a position or classification
subordinate to the chief of the department and his or her immediate assistant
or assistants holding authority subordinate only to the chief shall be presumed
to have a community of interest and may be included in a single bargaining
unit represented by an employee organization for the purposes of the Industrial
Relations Act. Public employers shall be required to recognize an employees
bargaining unit composed of firefighters and police officers holding positions or
classifications subordinate to the chief of the fire department or police depart-
ment and his or her immediate assistant or assistants holding authority subor-
dinate only to the chief when such bargaining unit is designated or elected by
employees in the unit.

(c) All administrators employed by a Class V school district shall be presumed
to have a community of interest and may join a single bargaining unit com-
posed otherwise of teachers and other certificated employees for purposes of
the Industrial Relations Act, except that the following administrators shall be
exempt: The superintendent, associate superintendent, assistant superintendent,
secretary and assistant secretary of the board of education, executive director,
administrators in charge of the offices of state and federal relations and
research, chief negotiator, and administrators in the immediate office of the
superintendent. A Class V school district shall recognize an employees bargain-
ing unit composed of teachers and other certificated employees and administra-
tors, except the exempt administrators, when such bargaining unit is formed by
the employees as provided in section 48-838 and may recognize such a
bargaining unit as provided in subsection (2) of this section. In addition, all
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administrators employed by a Class V school district, except the exempt
administrators, may form a separate bargaining unit represented either by the
same bargaining agent for all collective-bargaining purposes as the teachers
and other certificated employees or by another collective-bargaining agent of
such administrators’ choice. If a separate bargaining unit is formed by election
as provided in section 48-838, a Class V school district shall recognize the
bargaining unit and its agent for all purposes of collective bargaining. Such
separate bargaining unit may also be recognized by a Class V school district as
provided in subsection (2) of this section.

(4) When an employee organization has been certified as an exclusive
collective-bargaining agent or recognized pursuant to any other provisions of
the Industrial Relations Act, the appropriate public employer shall be and is
hereby authorized to negotiate collectively with such employee organization in
the settlement of grievances arising under the terms and conditions of employ-
ment of the public employees as provided in such act and to negotiate and enter
into written agreements with such employee organizations in determining such
terms and conditions of employment, including wages and hours.

(5) Upon receipt by an employer of a request from a labor organization to
bargain on behalf of employees, the duty to engage in good faith bargaining
shall arise if the labor organization has been certified by the commission or
recognized by the employer as the exclusive bargaining representative for the
employees in that bargaining unit.

(6) A party to an action filed with the commission may request the commis-
sion to send survey forms or data request forms. The requesting party shall
prepare its own survey forms or data request forms and shall provide the
commission the names and addresses of the entities to whom the documents
shall be sent, not to exceed twenty addresses in any case. All costs resulting
directly from the reproduction of such survey or data request forms and the
cost of mailing such forms shall be taxed by the commission to the requesting
party. The commission shall have the authority (a) to make studies and analyses
of and act as a clearinghouse of information relating to conditions of employ-
ment of public employees throughout the state, (b) to request from any govern-
ment, and such governments are authorized to provide, such assistance, ser-
vices, and data as will enable it properly to carry out its functions and powers,
(c) to conduct studies of problems involved in representation and negotiation,
including, but not limited to, those subjects which are for determination solely
by the appropriate legislative body, and make recommendations from time to
time for legislation based upon the results of such studies, (d) to make available
to employee organizations, governments, mediators, factfinding boards and
joint study committees established by governments, and employee organizations
statistical data relating to wages, benefits, and employment practices in public
and private employment applicable to various localities and occupations to
assist them to resolve complex issues in negotiations, and (e) to establish, after
consulting representatives of employee organizations and administrators of
public services, panels of qualified persons broadly representative of the public
to be available to serve as mediators, special masters, or members of factfinding
boards.

(7)(a) Except for those cases arising under section 48-818, the commission
shall be required to make findings of facts in all cases in which one of the
parties to the dispute requests findings. Such request shall be specific as to the
issues on which the party wishes the commission to make findings of fact.
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(b) In cases arising under section 48-818, findings of fact shall not be
required of the commission unless both parties to the dispute stipulate to the
request and to the specific issues on which findings of fact are to be made.

(c) If findings of fact are requested under subdivision (a) or (b) of this
subsection, the commission may require the parties making the request to
submit proposed findings of fact to the commission on the issues on which
findings of facts are requested.

(d) In cases arising under section 48-818, the commission shall issue a
recommended decision and order, which decision and order shall become final
within ten days of entry unless either party to the dispute files with the
commission a request for a posttrial conference. If such a request is filed, the
commission shall hold a posttrial conference within ten days of receipt of such
request and shall issue an order within ten days after holding such posttrial
conference, which order shall become the final order in the case. The purpose
of such posttrial conference shall be to allow the commission to hear from the
parties on those portions of the recommended decision and order which is not
based upon or which mischaracterizes evidence in the record and to allow the
commission to correct any such errors after having heard the matter in a

conference setting in which all parties are represented.

Source: Laws 1947, c. 178, § 16, p. 591; Laws 1967, c. 303, § 2, p. 825;
Laws 1969, c. 407, § 5, p. 1408; Laws 1972, LB 1402, § 1; Laws
1972, LB 1228, § 3; Laws 1979, LB 444, § 5; Laws 1984, LB 832,
§ 2; Laws 1985, LB 213, § 2; Laws 1986, LB 809, § 5; Laws
1987, LB 524, § 2; Laws 1987, LB 661, § 26; Laws 1988, LB 519,
§ 1; Laws 1988, LB 684, § 1; Laws 1988, LB 942, § 1; Laws

1995, LB 365, § 2.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.

1. Commission authority
2. Collective bargaining units
3. Miscellaneous

1. Commission authority

The Commission of Industrial Relations has the statutory
authority to enter temporary orders concerning wages, hours, or
terms and conditions of employment, pending the resolution of
an industrial dispute. Transport Workers v. Transit Auth. of
Omaha, 216 Neb. 455, 344 N.W.2d 459 (1984).

The authority granted to the Commission of Industrial Rela-
tions under this section is limited in nature. University Police
Officers Union v. University of Nebraska, 203 Neb. 4, 277
N.W.2d 529 (1979).

While Court of Industrial Relations may not order a school
district to enter into a contract, it has the power to settle a
dispute. School Dist. of Seward Education Assn. v. School Dist.
of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

Court of Industrial Relations does not have power to order
collective bargaining by a public utility operated by government
in a proprietary capacity. International Brotherhood of Electri-
cal Workers v. City of Hastings, 179 Neb. 455, 138 N.W.2d 822
(1965).

2. Collective bargaining units

A deviation clause in a teacher contract falls under the catego-
ry of ““wages, hours, and other terms of employment, or any
question arising thereunder,” as stated in subsection (1) of this
section, and is a subject of mandatory bargaining. Hyannis Ed.
Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 Neb. 956, 698
N.W.2d 45 (2005).
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Pursuant to subsection (3)(a) of this section, a single bargain-
ing unit cannot include supervisors and those whom the super-
visors responsibly direct. PLPSO v. Papillion/La Vista School
Dist., 252 Neb. 308, 562 N.W.2d 335 (1997).

The enactment of subsection (3)(c) of this section, exempting;
certain Class V school district administrators from the operation,
of subsection (3)(a), does not evidence a legislative purpose or
intent to permit like administrators in school districts of whatev-
er class to do the same. PLPSO v. Papillion/La Vista School
Dist., 252 Neb. 308, 562 N.W.2d 335 (1997).

A community of interest is presumed among all police officers
holding positions subordinate to the chief of the department and
his or her immediate assistants. City of Omaha v. Omaha Police
Union Local 101, 222 Neb. 197, 382 N.W.2d 613 (1986).

Supervisory or managerial personnel may not enter into al
bargaining unit with rank and file employees and may not retain;
the same bargaining agent. Nebraska Assn. of Pub. Emp. v,
Nebraska Game & Parks Commission, 197 Neb. 178, 247
N.W.2d 449 (1976).

This section in classifying officers of municipal police and fire
departments differently in regard to membership in bargaining
units from officers in other departments is not thereby rendered|
unconstitutional as special legislation. Local Union No. 647 v.
City of Grand Island, 196 Neb. 693, 244 N.W.2d 515. (1976).

The 1969 amendment authorizing public employers to recog-
nize employee organizations and to negotiate collectively cannot]
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be attacked as unconstitutional by city which invokes its provi-
sions. City of Grand Island v. American Federation of S. C. & M.
Employees, 186 Neb. 711, 185 N.W.2d 860 (1971).

3. Miscellaneous

Police response time to a two-officer 911 emergency dispatch
call relates to officer safety, and, thus, the manner in which it is
determined affects a condition of employment. Omaha Police
Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d
375 (2007).

For purposes of bringing error proceedings, this statute does
not require public employers to act in a judicial manner when
administering pay scale grievances. Kropp v. Grand Island Pub.
Sch. Dist. No. 2, 246 Neb. 138, 517 N.W.2d 113 (1994).

LABOR

Subsection (1) of this section requires good faith bargaining,
but only after a petition has been filed invoking the jurisdiction
of the commission. Subsection (4) of this section does not
require good faith bargaining; it simply authorizes public em-
ployers to negotiate with unions regarding the settlement of]
grievances and the establishment of written agreements as to|
wages, hours, and other conditions of employment. Subsection,
(5) of this section requires good faith bargaining, but only after
an employer receives a request to bargain from the union. This
section, unlike the National Labor Relations Act, does not estab-
lish a duty to bargain. Without this statutory authorization, al
public employer would not have the right to bargain with public
employees. Kuhl v. Skinner, 245 Neb. 794, 515 N.W.2d 641
(1994).

48-816.01 Hearing officer; appointment; when.

The presiding officer of the commission may, when he or she deems it
necessary to expedite the determination of cases filed with the commission,
appoint a hearing officer to hear evidence and make recommended findings
and orders in any case or to make recommended determinations after a
representation election has been ordered and during the course of such elec-
tion. Any person appointed as a hearing officer shall be an attorney admitted to
practice in Nebraska and shall be knowledgeable in the rules of civil procedure
and evidence applicable to the district courts.

Source: Laws 1979, LB 444, § 6; Laws 2007, LB472, § 6.

48-816.02 Temporary relief; initial hearing; when held.

In any request for temporary relief under the Industrial Relations Act, the
commission shall mandatorily hold the initial hearing within ten days from the
date of the filing.

Source: Laws 1984, LB 832, § 4; Laws 1986, LB 809, § 6.

48-817 Commission; findings; decisions; orders.

After the hearing and any investigation, the commission shall make all
findings, findings of fact, recommended decisions and orders, and decisions
and orders in writing, which findings, findings of fact, recommended decisions
and orders, and decisions and orders shall be entered of record. Except as
provided in the State Employees Collective Bargaining Act, the final decision
and order or orders shall be in effect from and after the date therein fixed by
the commission, but no such order or orders shall be retroactive. In the making
of any findings or orders in connection with any such industrial dispute, the
commission shall give no consideration to any evidence or information which it
may obtain through an investigation or otherwise receive, except matters of
which the district court might take judicial notice, unless such evidence or
information is presented and made a part of the record in a hearing and
opportunity is given, after reasonable notice to all parties to the controversy of
the initiation of any investigation and the specific contents of the evidence or
information obtained or received, to rebut such evidence or information either
by cross-examination or testimony.

Source: Laws 1947, c. 178, § 17, p. 592; Laws 1979, LB 444, § 7; Laws
1984, LB 832, 8§ 3; Laws 1987, LB 661, § 27.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.
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The provision prohibiting a retroactive order means that the
orders of the Court of Industrial Relations cannot apply to a

§48-818

Crete Education Assn. v. School Dist. of Crete, 193 Neb. 245,
226 N.W.2d 752 (1975).

period prior to that embraced within the dispute submitted to it.

48-818 Commission; findings; order; powers; content; modification.

Except as provided in the State Employees Collective Bargaining Act, the
findings and order or orders may establish or alter the scale of wages, hours of]
labor, or conditions of employment, or any one or more of the same. In making
such findings and order or orders, the Commission of Industrial Relations shall
establish rates of pay and conditions of employment which are comparable to
the prevalent wage rates paid and conditions of employment maintained for the
same or similar work of workers exhibiting like or similar skills under the same
or similar working conditions. In establishing wage rates the commission shall
take into consideration the overall compensation presently received by the
employees, having regard not only to wages for time actually worked but also to
wages for time not worked, including vacations, holidays, and other excused
time, and all benefits received, including insurance and pensions, and the
continuity and stability of employment enjoyed by the employees. Any order or
orders entered may be modified on the commission’s own motion or on
application by any of the parties affected, but only upon a showing of a change
in the conditions from those prevailing at the time the original order was
entered.

Source: Laws 1947, c. 178, § 18, p. 592; Laws 1969, c. 407, § 6, p. 1410;
Laws 1987, LB 661, § 28.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.

1. Commission of Industrial Relations, powers and duties

2. Establishing wage rates
3. Miscellaneous

1. Commission of Industrial Relations, powers and duties

A prevalence determination by the Commission of Industrial
Relations is a subjective determination, and the standard inher-
ent in the word “prevalent” will be one of general practice,
occurrence, or acceptance. Hyannis Ed. Assn. v. Grant Cty. Sch.
Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45 (2005).

A valid prevalence analysis by the Commission of Industrial
Relations does not require as a prerequisite a complete identity
of provisions in the array. Hyannis Ed. Assn. v. Grant Cty. Sch.
Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45 (2005).

When discussing the Commission of Industrial Relations’ au-
thority under this section, the Nebraska Supreme Court has
acknowledged that a prevalent wage rate to be determined by
the commission must almost invariably be determined after
consideration of a combination of factors. Hyannis Ed. Assn. v.
Grant Cty. Sch. Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45
(2005).

In industrial disputes involving governmental services, the
Commission of Industrial Relations is empowered to establish
rates of pay and conditions of employment comparable to those
prevalent for the same or similar work of workers exhibiting
like or similar skills under the same or similar working condi-
tions. Employers selected for the comparative array must be
demonstrated to be similar. The Commission is required to take
into consideration the overall compensation received by the
employees, including all fringe benefits, but dollar-for-dollar
costing out of each benefit is not required. The Commission’s
findings and order may establish or alter the scale of wages,
including establishing wage-step progression schedules. Lincoln
Firefighters Assn. Local 644 v. City of Lincoln, 253 Neb. 837,
572 N.W.2d 369 (1998).
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The Commission of Industrial Relations is without the power]
to declare that interest shall be due on its orders from the date
of their entry since the power is not specifically conferred by
statute, and such a construction is not necessary to accomplish
the plain purpose of the act. IBEW Local 763 v. Omaha P.P.
Dist., 209 Neb. 335, 307 N.W.2d 795 (1981).

The Commission of Industrial Relations does not have author-
ity to alter the terms of an existing agreement. Transport Work-
ers of America v. Transit Authority of City of Omaha, 205 Neb.
26, 286 N.W.2d 102 (1979).

The Commission of Industrial Relations has no jurisdiction to|
hear breach of contract cases. Such cases must be heard in a
court of competent jurisdiction. The Commission of Industrial
Relations also lacks jurisdiction to grant declaratory or equita-
ble relief, both of which are judicial functions and may not be
exercised by an administrative agency. Transport Workers of!
America v. Transit Authority of City of Omaha, 205 Neb. 26, 286
N.W.2d 102 (1979); State Coll. Ed. Assoc. & Chadron State Coll.
v. Bd. of Trustees, 205 Neb. 107, 286 N.W.2d 433 (1979).

The Commission of Industrial Relations cannot in a section|
48-818 case obtain evidence on its own motion unless the
moving party has first made a prima facie case of noncompara-
bility with prevalent conditions. General Driver and Helpers|
Union v. City of West Point, 204 Neb. 238, 281 N.W.2d 772
(1979).

The Commission of Industrial Relations’ authority is limited
to the provisions of this section which, at the time, provide that!
Commission of Industrial Relations’ findings and orders may;
only establish or alter the scale of wages, hours of labor, on
condition of employment. University Police Officers Union v.
University of Nebraska, 203 Neb. 4, 277 N.W.2d 529 (1979).
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While Court of Industrial Relations may not order a school
district to enter into a contract, it has the power to settle a
dispute. School Dist. of Seward Education Assn. v. School Dist.
of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972).

2. Establishing wage rates

Employees have no vested right to placement on the top step
of a new pay plan based upon 1 year of employment, and the
employer does not act arbitrarily or capriciously in placing the
employees on the new pay plan. Nebraska Pub. Emp. v. City of
Omabha, 247 Neb. 468, 528 N.W.2d 297 (1995).

In a case to establish or alter the scale of wages under this
section, the burden is on the moving party to demonstrate that
existing wages are not comparable to the prevalent wage rate.
Douglas Cty. Health Dept. Emp. Assn. v. Douglas Cty., 229 Neb.
301, 427 N.W.2d 28 (1988).

Where large number of job classifications exist and estab-
lished lines of progression and relationships are present, key job
classifications may be utilized to establish wages, provided
reasonable requirements of prevalence and relevance are met.
IBEW Local 1536 v. City of Fremont, 216 Neb. 357, 345 N.W.2d
291 (1984).

With regard to comparability, the Commission of Industrial
Relations will enter an order either adjusting condition of em-
ployment or find subject city’s condition to be lesser or greater
than prevalent and adjust overall compensation accordingly.
IBEW Local 1536 v. City of Fremont, 216 Neb. 357, 345 N.W.2d
291 (1984).

The Commission of Industrial Relations is required to consid-
er every possible array which is sufficiently representative so as
to determine whether the wage paid or benefits given are
comparable. The Commission of Industrial Relation’s determi-
nation of an array consisting of Nebraska counties excluding
outstate counties fully complied with the statutory standard.
Lincoln Co. Sheriff's Emp. Assn. v. Co. of Lincoln, 216 Neb.
274, 343 N.W.2d 735 (1984).

Absent evidence to show dissimilarities of work performed, or
working conditions, where there are local comparisons which
can or should be made, the Commission of Industrial Relations
cannot disregard them and create an array which is not reflec-

LABOR

tive of the local labor market. The use of the “key job” classifi-
cation system in situations involving a large number of employ-
ee classifications is approved. AFSCME Local No. 2088 v.
County of Douglas, 208 Neb. 511, 304 N.W.2d 368 (1981).

Determinations made as to the acceptance and rejection of]
proposed ‘‘comparables”” were within the expertise of the com-
mission, were made after consideration and comparison of the
evidence, and were arrived at by methods in accord with the
requirements of this section, and are affirmed. Fraternal Order
of Police v. County of Adams, 205 Neb. 682, 289 N.W.2d 535
(1980).

Prevalent wage rates for firemen must be determined by
comparison with wages paid for comparable services in similar;
labor markets, determined upon the factors in this section, and|
adjusted for economic dissimilarities shown to exist with the
compared markets. Lincoln Fire Fighters Assn. v. City of Lin-
coln, 198 Neb. 174, 252 N.W.2d 607 (1977).

In establishing wages, the Court of Industrial Relations must
consider overall compensation, including fringe benefits, and it
may compare with wages in similar labor markets. Omaha Assn.,
of Firefighters v. City of Omaha, 194 Neb. 436, 231 N.W.2d 710
(1975).

In selecting school districts for purpose of comparison, the
ultimate question is whether those selected are sufficiently simi-
lar to the subject district and in establishing wage rates the
entire situation, including fringe benefits, should be considered.
Crete Education Assn. v. School Dist. of Crete, 193 Neb. 245,
226 N.W.2d 752 (1975).

3. Miscellaneous

Act establishing Court of Industrial Relations does not violate
any constitutional provision and the standards for its guidance
are adequate. Orleans Education Assn. v. School Dist. of Or-
leans, 193 Neb. 675, 229 N.W.2d 172 (1975).

This section lists the factors that the Court of Industrial
Relations should consider in establishing wage scales, hours of]
labor, and conditions of employment. International Brother-
hood of Electrical Workers v. City of Hastings, 179 Neb. 455,
138 N.W.2d 822 (1965).

48-819 Commission; orders; effect; contempt.

Orders, temporary or final, entered by the Commission of Industrial Rela-
tions shall be binding on all parties involved therein and shall be deemed to be
of the same force and effect as like orders entered by a district court and shall
be enforceable in appropriate proceedings in the courts of this state. Failure on
the part of any person to obey any order, decree or judgment of the Commis-
sion of Industrial Relations, either temporary or final, shall constitute a con-
tempt of such tribunal in all cases where a similar failure to obey a similar
order, decree or judgment of a district court would constitute a contempt of
such tribunal, and upon application to the appropriate district court of the state
shall be dealt with as would a similar contempt of the said district court.

Source: Laws 1947, c. 178, § 19, p.

Once an order is entered by the Commission of Industrial
Relations, the rights of the parties are established, but a suit to
enforce those rights must be brought in the district court; and,
while an order of the commission, once sued upon, may bear
prejudgment interest, the commission is not authorized to order
payment of interest as part of its order. IBEW Local 763 v.
Omaha P.P. Dist., 209 Neb. 335, 307 N.W.2d 795 (1981).

The Commission of Industrial Relations cannot enforce its
own order, it must resort to the appropriate district court.

593.

University Police Officers Union v. University of Nebraska, 203
Neb. 4, 277 N.W.2d 529 (1979).

To pass scrutiny of Constitution of the United States, Nebras-
ka Court of Industrial Relations, in case within its jurisdiction,
must be deemed to have sufficient power to fully vindicate,
preserve, and protect a federal constitutional right. Teamsters
Pub. Emp. U. Loc. 594 v. City of West Point, 338 F.Supp. 927
(D. Neb. 1972).

48-819.01 Commission; power to make findings and enter orders; when.

Whenever it is alleged that a party to an industrial dispute has engaged in an
act which is in violation of any of the provisions of the Industrial Relations Act,
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or which interferes with, restrains, or coerces employees in the exercise of the
rights provided in such act, the commission shall have the power and authority
to make such findings and to enter such temporary or permanent orders as the
commission may find necessary to provide adequate remedies to the injured
party or parties, to effectuate the public policy enunciated in section 48-802,
and to resolve the dispute.

Source: Laws 1979, LB 444, § 8; Laws 1986, LB 809, § 7.

The Commission on Industrial Relations’ issuance of cease
and desist orders is the equivalent of the commission ordering a
party to cease and desist violating provisions of the Industrial
Relations Act. Such orders are appropriate and adequate reme-
dies under this section and subsection (2) of section 48-825.
Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002, 265 Neb.

the employer’s violation of the Industrial Relations Act was not]
an appropriate and adequate remedy under this section and
subsection (2) of section 48-825. Crete Ed. Assn. v. Saline Cty.
Sch. Dist. No. 76-0002, 265 Neb. 8, 654 N.W.2d 166 (2002).

The Commission of Industrial Relations has the authority to|

8, 654 N.W.2d 166 (2002).

Under the facts presented in this case, the order of the
Commission on Industrial Relations to post notices regarding

allow interest on an award. IAFF Local 831 v. City of No. Platte,
215 Neb. 89, 337 N.W.2d 716 (1983).

48-820 Repealed. Laws 1969, c. 407, § 8.

48-821 Public service; interference; coercion; violation; penalty.
It shall be unlawful for any person:

(1) To hinder, delay, limit or suspend the continuity or efficiency of any
governmental service or any governmental service in a proprietary capacity, or
the service of any public utility, by lockout, strike, slowdown, or other work
stoppage;

(2) To coerce, instigate, induce, conspire with, intimidate or encourage any
person to participate in any lockout, strike, slowdown or other work stoppage,
which would hinder, delay, limit or suspend the continuity or efficiency of any
governmental service or governmental service in a proprietary capacity, or the
service of any public utility; or

(3) To aid or assist any such lockout, strike, slowdown, or other work
stoppage by giving direction or guidance in the conduct of any such lockout,
strike, slowdown or other work stoppage or by providing funds for the conduct
or direction thereof, or for the payment of strike, unemployment or other
benefits to those participating therein.

Any person who willfully violates any of the provisions of this section shall be
guilty of a Class I misdemeanor.

Source: Laws 1947, c. 178, § 21, p. 594; Laws 1977, LB 40, § 298.

48-822 Employees; no requirement to work without consent.

No provision of the Industrial Relations Act shall be construed to require an
employee to work without his or her consent, or to make illegal the quitting of
his or her job or withdrawal from his or her place of employment unless done
in concert or by agreement with others.

Source: Laws 1947, c. 178, § 22, p. 594; Laws 1986, LB 809, § 8.

48-823 Act; liberal construction; commission; powers.

The Industrial Relations Act and all grants of power, authority, and jurisdic-
tion made in such act to the commission shall be liberally construed to
effectuate the public policy enunciated in section 48-802. All incidental powers
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necessary to carry into effect the Industrial Relations Act are hereby granted to
and conferred upon the commission.

Source: Laws 1947, c. 178, § 23, p. 594; Laws 1986, LB 809, § 9.

Supervisory or managerial personnel may not enter into a Nebraska Game & Parks Commission, 197 Neb. 178, 247
bargaining unit with rank and file employees and may not retain N.W.2d 449 (1976).
the same bargaining agent. Nebraska Assn. of Pub. Emp. v.

48-824 Labor negotiations; prohibited practices.

(1) It is a prohibited practice for any employer, employee, employee organi-
zation, or collective-bargaining agent to refuse to negotiate in good faith with
respect to mandatory topics of bargaining.

(2) It is a prohibited practice for any employer or the employer’s negotiator
to:

(a) Interfere with, restrain, or coerce employees in the exercise of rights
granted by the Industrial Relations Act;

(b) Dominate or interfere in the administration of any employee organization;

(c) Encourage or discourage membership in any employee organization,
committee, or association by discrimination in hiring, tenure, or other terms or
conditions of employment;

(d) Discharge or discriminate against an employee because the employee has
filed an affidavit, petition, or complaint or given any information or testimony
under the Industrial Relations Act or because the employee has formed, joined,
or chosen to be represented by any employee organization;

(e) Refuse to negotiate collectively with representatives of collective-bargain-
ing agents as required by the Industrial Relations Act;

(f) Deny the rights accompanying certification or recognition granted by the
Industrial Relations Act; and

(g) Refuse to participate in good faith in any impasse procedures for employ-
ees as set forth in the Industrial Relations Act.

(3) It is a prohibited practice for any employee, employee organization, or
bargaining unit or for any representative or collective-bargaining agent to:

(a) Interfere with, restrain, coerce, or harass any employee with respect to
any of the employee’s rights granted by the Industrial Relations Act;

(b) Interfere with, restrain, or coerce an employer with respect to rights
granted by the Industrial Relations Act or with respect to selecting a represen-
tative for the purposes of negotiating collectively on the adjustment of griev-
ances;

(c) Refuse to bargain collectively with an employer as required by the
Industrial Relations Act; and

(d) Refuse to participate in good faith in any impasse procedures for employ-
ees as set forth in the Industrial Relations Act.

(4) The expressing of any view, argument, or opinion, or the dissemination
thereof, whether in written, printed, graphic, or visual form, is not evidence of
any unfair labor practice under any of the provisions of the Industrial Relations
Act if such expression contains no threat of reprisal or force or promise of
benefit.

Source: Laws 1995, LB 382, 8§ 1.
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In an appeal from a Commission of Industrial Relations order
regarding prohibited practices stated in this section, an appel-
late court will affirm a factual finding of the commission, if,
considering the whole record, a trier of fact could reasonably
conclude that the finding is supported by a preponderance of
the competent evidence. Omaha Police Union Local 101 v. City
of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

The “deliberate and reckless untruth” standard of the Nation-
al Labor Relations Act is not the appropriate method to analyze
the speech of public service employees under the Industrial
Relations Act. Omaha Police Union Local 101 v. City of Omaha,
274 Neb. 70, 736 N.W.2d 375 (2007).

An analysis of a violation under this section ends if the county
commissioners had no knowledge of any discharged employee’s
union organizing activities. Nebraska Public Employees Local
Union 251 v. Otoe Cty., 257 Neb. 50, 595 N.W.2d 237 (1999).

§ 48-825

In an appeal from an order of the Commission of Industrial
Relations regarding prohibited practices under this section,
concerning a factual finding, the court will affirm that finding if,
considering the whole record, a trier of fact could reasonably
conclude that the finding is supported by a preponderance of]
the competent evidence. The court will consider that fact that
the commission, sitting as the trier of fact, saw and heard the
witnesses and observed their demeanor while testifying and willl
give weight to the commission’s judgment as to credibility.
Nebraska Public Employees Local Union 251 v. Otoe Cty., 257
Neb. 50, 595 N.W.2d 237 (1999).

The reasoning of Wright Line, 251 N.L.R.B. 1083 (1980),
enforced 662 F.2d 899 (Ist Cir. 1981), is adopted as the means,
for analyzing alleged prohibited practices under this section.
Nebraska Public Employees Local Union 251 v. Otoe Cty., 257
Neb. 50, 595 N.W.2d 237 (1999).

48-825 Labor negotiations; prohibited practices; complaints; procedure.

(1) A proceeding against a party alleging a violation of section 48-824 is
commenced by filing a complaint with the commission within one hundred
eighty days after the alleged violation thereby causing a copy of the complaint
to be served upon the accused party. The accused party has ten days within
which to file a written answer to the complaint. If the commission determines
that the complaint has no basis in fact, the commission may dismiss the
complaint. If the complaint has a basis in fact, the commission shall set a time
for hearing. The parties may be represented by counsel, summon witnesses, and
request the commission to subpoena witnesses on the requester’s behalf.

(2) The commission shall file its findings of fact and conclusions of law. If the
commission finds that the party accused has committed a prohibited practice,
the commission, within thirty days after its decision, shall order an appropriate
remedy. Any party may petition the district court for injunctive relief pursuant
to the rules of civil procedure.

(3) Any party aggrieved by any decision or order of the commission may,
within thirty days after the date such decision or order is filed, appeal to the
Court of Appeals.

(4) Any order or decision of the commission may be modified, reversed, or set
aside by the appellate court on one or more of the following grounds and no

other:

(a) If the commission acts without or in excess of its powers;

(b) If the order was procured by fraud or is contrary to law;

(c) If the facts found by the commission do not support the order; and

(d) If the order is not supported by a preponderance of the competent
evidence on the record considered as a whole.

Source: Laws 1995, LB 382, § 2.

In an appellate court’s review of orders and decisions of the
Commission of Industrial Relations involving an industrial dis-
pute over wages and conditions of employment, the appellate
court’s standard of review is as follows: Any order or decision of
the commission may be modified, reversed, or set aside by the
appellate court on one or more of the following grounds and no
other: (1) If the commission acts without or in excess of its
powers, (2) if the order was procured by fraud or is contrary to
law, (3) if the facts found by the commission do not support the
order, and (4) if the order is not supported by a preponderance
of the competent evidence on the record considered as a whole.
Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269
Neb. 956, 698 N.W.2d 45 (2005).

121

If the Commission of Industrial Relations finds that an ac-
cused party has committed a prohibited practice under subsec-
tion (2) of this section, it has the authority to order an appropri-
ate remedy, and such authority is to be liberally construed to
effectuate the public policy enunciated in section 48-802. Oper-
ating Engrs. Local 571 v. City of Plattsmouth, 265 Neb. 817, 660
N.W.2d 480 (2003).

The Commission on Industrial Relations’ issuance of cease]
and desist orders is the equivalent of the commission ordering a
party to cease and desist violating provisions of the Industrial
Relations Act. Such orders are appropriate and adequate reme-
dies under subsection (2) of this section and section 48-819.01.
Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002, 265 Neb.
8, 654 N.W.2d 166 (2002).

Reissue 2010



§ 48-825

Under the facts presented in this case, the order of the
Commission on Industrial Relations to post notices regarding
the employer’s violation of the Industrial Relations Act was not

LABOR

an appropriate and adequate remedy under subsection (2) of]
this section and section 48-819.01. Crete Ed. Assn. v. Saline Cty.
Sch. Dist. No. 76-0002, 265 Neb. 8, 654 N.W.2d 166 (2002).

48-826 Repealed. Laws 1969, c. 407, §
48-827 Repealed. Laws 1969, c. 407, §
48-828 Repealed. Laws 1969, c. 407, §
48-829 Repealed. Laws 1969, c. 407, §
48-830 Repealed. Laws 1969, c. 407, §

48-832 Repealed. Laws 1969, c. 407, §
48-833 Repealed. Laws 1969, c. 407, §
48-834 Repealed. Laws 1969, c. 407, §

8.
8.
8.
8.
8.
48-831 Repealed. Laws 1969, c. 407, § 8.
8.
8.
8.
48-835 Repealed. Laws 1969, c. 407, § 8.
8.

48-836 Repealed. Laws 1969, c. 407, §

48-837 Public employees; employee organization; bargaining.

Public employees shall have the right to form, join, and participate in or to
refrain from forming, joining, or participating in any employee organization of]
their own choosing. Public employees shall have the right to be represented by
employee organizations to negotiate collectively with their public employers in
the determination of their terms and conditions of employment and the admin-
istration of grievances arising thereunder.

Source: Laws 1969, c. 407, § 7, p. 1410; Laws 1986, LB 258, § 7; Laws
1986, LB 1250, § 4; Laws 1987, LB 661, § 29.

ing unit. Local Union No. 647 v. City of Grand Island, 196 Neb.
693, 244 N.W.2d 515 (1976).

A uniquely personal termination of employment does not
violate any rights under this section. Nebraska Dept. of Roads
Employees Assn. v. Department of Roads, 189 Neb. 754, 205
N.w.2d 110 (1973).

School teachers are public employees within terms of this act.
Sidney Education Assn. v. School Dist. of Sidney, 189 Neb. 540,
203 N.w.2d 762 (1973).

A labor organization may invoke the jurisdiction of the Court
of Industrial Relations in behalf of its affected members. Mid-
Plains Education Assn. v. Mid-Plains Nebraska Tech. College,
189 Neb. 37, 199 N.W.2d 747 (1972).

Under the provisions of Nebraska law, employees have not
only a right to organize and be represented by a union but
likewise have a right not to be organized and represented.
Sheldon Station Employees Assn. v. Nebraska P.P.D., 202 Neb.
391, 275 N.W.2d 816 (1979).

A basic consideration in bargaining unit determination is
whether a community of interest exists among the employees
sufficient to warrant their inclusion in a single unit. American
Assn. of University Professors v. Board of Regents, 198 Neb.
243,253 N.w.2d 1 (1977).

It is unlawful for the employer of a public employee to exert
pressure upon him to refrain from joining a recognized bargain-

48-838 Collective bargaining; questions of representation; elections; non-
member employee duty to reimburse; when.

(1) The commission shall determine questions of representation for purposes
of collective bargaining for and on behalf of employees and shall make rules
and regulations for the conduct of elections to determine the exclusive collec-
tive-bargaining agent for employees, except that in no event shall a contract
between an employer and an exclusive collective-bargaining agent act as a bar
for more than three years to any other party seeking to represent employees,
nor shall any contract bar for more than three years a petition by employees
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seeking an election to revoke the authority of an agent to represent them.
Except as provided in the State Employees Collective Bargaining Act, the
commission shall certify the exclusive collective-bargaining agent for employees
affected by the Industrial Relations Act following an election by secret ballot,
which election shall be conducted according to rules and regulations estab-
lished by the commission.

(2) The election shall be conducted by one member of the commission who
shall be designated to act in such capacity by the presiding officer of the
commission, or the commission may appoint the clerk of the district court of
the county in which the principal office of the employer is located to conduct
the election in accordance with the rules and regulations established by the
commission. Except as provided in the State Employees Collective Bargaining
Act, the commission shall also determine the appropriate unit for bargaining
and for voting in the election, and in making such determination, the commis-
sion shall consider established bargaining units and established policies of the
employer. It shall be presumed, in the case of governmental subdivisions such
as municipalities, counties, power districts, or utility districts with no previous
history of collective bargaining, that units of employees of less than departmen-
tal size shall not be appropriate.

(3) Except as provided in the State Employees Collective Bargaining Act, the
commission shall not order an election until it has determined that at least
thirty percent of the employees in an appropriate unit have requested in writing
that the commission hold such an election. Such request in writing by an
employee may be in any form in which an employee specifically either requests
an election or authorizes the employee organization to represent him or her in
bargaining, or otherwise evidences a desire that an election be conducted. Such
request of an employee shall not become a matter of public record. No election
shall be ordered in one unit more than once a year.

(4) Except as provided in the State Employees Collective Bargaining Act, the
commission shall only certify an exclusive collective-bargaining agent if a
majority of the employees voting in the election vote for the agent. A certified
exclusive collective-bargaining agent shall represent all employees in the appro-
priate unit with respect to wages, hours, and conditions of employment, except
that such right of exclusive recognition shall not preclude any employee,
regardless of whether or not he or she is a member of a labor organization,
from bringing matters to the attention of his or her superior or other appropri-
ate officials.

Any employee may choose his or her own representative in any grievance or
legal action regardless of whether or not an exclusive collective-bargaining
agent has been certified. If an employee who is not a member of the labor
organization chooses to have legal representation from the labor organization
in any grievance or legal action, such employee shall reimburse the labor
organization for his or her pro rata share of the actual legal fees and court costs
incurred by the labor organization in representing the employee in such
grievance or legal action.

The certification of an exclusive collective-bargaining agent shall not pre-
clude any employer from consulting with lawful religious, social, fraternal, or
other similar associations on general matters affecting employees so long as
such contracts do not assume the character of formal negotiations in regard to
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wages, hours, and conditions of employment. Such consultations shall not alter
any collective-bargaining agreement which may be in effect.

Source: Laws 1972, LB 1228, § 4; Laws 1974, LB 819, § 10; Laws 1986,
LB 809, § 10; Laws 1987, LB 661, § 30; Laws 2002, LB 29, § 1;

Laws 2007, LB472, § 7.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.

Before the restrictions prescribed by this section against un-
due fragmentation in the public employment area can be over-
come, there must be strong evidence justifying the need and
propriety of any additional division of a bargaining unit. Shel-
don Station Employees Assn. v. Nebraska P.P.D., 202 Neb. 391,
275 N.W.2d 816 (1979).

The considerations set forth in this section, in regard to
collective bargaining units of employees, are not exclusive and
the Commission of Industrial Relations may consider additional
relevant factors in determining what bargaining unit of employ-
ees is appropriate. American Fed. of S.,, C. & M. Emp. v.
Counties of Douglas & Lancaster, 201 Neb. 295, 267 N.W.2d
736 (1978).

Since the policy of the statute is opposition to undue fragmen-
tation of bargaining units, the statute is not limited in applicabil-

ity only to those governmental subdivisions enumerated. Ameri-
can Fed. of S., C. & M. Emp. v. State, 200 Neb. 171, 263
N.W.2d 643 (1978).

House officers of the University Medical Center have a com-,
munity of interest separate from graduate students and assis-
tants sufficient to warrant a separate bargaining unit of house
officers only. House Officers Assn. v. University of Nebraska
Medical Center, 198 Neb. 697, 255 N.W.2d 258 (1977).

In determining appropriate bargaining units for public em-
ployees, the provisions of this section shall be considered and
other relevant factors may be considered. American Assn. of]
University Professors v. Board of Regents, 198 Neb. 243, 253
N.w.2d 1 (1977).

48-839 Repealed. Laws 1986, LB 809, § 11.

48-840 Repealed. Laws 1987, LB 782, § 4.

48-841 Repealed. Laws 1987, LB 782, § 4.

48-842 State employees; jurisdiction of commission; restricted.

The jurisdiction of the Commission of Industrial Relations to establish salary
or base salary levels or other terms of compensation for state employees shall
not be invoked before the end of the 1987 regular session of the Legislature and
if so invoked shall only be effective beginning with fiscal year 1987-88 and each
fiscal year thereafter. The Legislature may, during the 1987 regular session,
prohibit by law any order of the Commission of Industrial Relations relating to
state employees for fiscal year 1987-88 if it finds such order will be inconsistent
with any legislation passed during the 1987 regular session dealing with
collective bargaining by state employees. The Legislature hereby finds and
declares that the State Employees Collective Bargaining Act is inconsistent with
an order relating to state employees for fiscal year 1987-88 and therefor such
orders shall be prohibited.

Source: Laws 1986, LB 1250, § 3; Laws 1987, LB 661, § 31.

Cross References

State Employees Collective Bargaining Act, see section 81-1369.

ARTICLE 9
SECONDARY BOYCOTT

Cross References

Constitutional provisions:
Labor organizations, see Article XV, sections 13 to 15, Constitution of Nebraska.

Section

48-901. Public policy.

48-902. Terms, defined.

48-903. Secondary boycott; unlawful.
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Section

48-904. Employees’ right of self-organization.

48-905. Secondary boycott; injury to business, property, or person; damages.
48-906. Secondary boycott; temporary injunction; grounds.

48-907. Remedies; cumulative.

48-908. Remedies; venue; process.

48-909. Labor organization; suits against; designation.

48-910. Sections; violations; penalty.

48-911. Right to strike; right to work; freedom of speech.

48-912. Sections; construction.

48-901 Public policy.

The public policy of the state as to employment relations in the furtherance of
which sections 48-901 to 48-912 are passed is declared to be as follows:

(1) It recognizes that there are three major interests involved, namely: That of
the public, the employee, and the employer. These three interests are to a
considerable extent interrelated. It is the policy of the state to protect and
promote each of these interests with due regard to the situation and to the
rights of the others.

(2) Industrial peace, regular and adequate income for the employee, and
uninterrupted production of goods and services are promotive of all of these
interests. They are largely dependent upon the maintenance of fair, friendly and
mutually satisfactory employment relations and the availability of suitable
machinery for the peaceful adjustment of whatever controversies may arise. It
is recognized that certain employers, including farmers and farmer coopera-
tives, in addition to their general employer problems, face special problems
arising from perishable commodities and seasonal production which require
adequate consideration. It is also recognized that whatever may be the rights of
disputants with respect to each other in any controversy regarding employment
relations, they should not be permitted, in the conduct of their controversy, to
intrude directly into the primary rights of third parties to earn a livelihood,
transact business and engage in the ordinary affairs of life by any lawful means
and free from molestation, interference, restraint or coercion.

(3) Negotiation of terms and conditions of work should result from voluntary
agreement between employer and employee. For the purpose of such negotia-
tion an employee has the right, if he desires, to associate with others in
organizing and bargaining collectively through representatives of his own
choosing, without intimidation or coercion from any source.

(4) Tt is the policy of the state, in order to preserve and promote the interests
of the public, the employee, and the employer alike, to establish standards of
fair conduct in employment relations and to provide a convenient and expedi-
tious method through the courts by which these interests may have their
respective rights and obligations adjudicated. While limiting individual and
group rights of aggression and defense, the state substitutes processes of justice
for the more primitive methods of trial by combat.

Source: Laws 1959, c. 231, § 1, p. 806.

48-902 Terms, defined.
As used in sections 48-901 to 48-912, unless the context otherwise requires:

(1) Labor organization shall mean any organization, association, or group of
any kind, or any agency or employee representation committee or plan,
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whether incorporated or unincorporated, which exists for the purpose, in whole
or in part, of dealing with employers concerning grievances, labor disputes,
wages, rates of pay, hours of employment, or conditions of work;

(2) Labor dispute shall mean any controversy between an employer and the
majority of his or her employees concerning the right or process or details of]
collective bargaining or the designation of an employee representative. Any
organization with which either the employer or such majority is affiliated may
be considered a party to the labor dispute;

(3) Employer shall mean a person who engages the services of an employee,
and includes any person acting on behalf of an employer within the scope of his
or her authority, express or implied, but shall not include the state or any
political subdivision thereof, or any labor organization or anyone acting in
behalf of such organization other than when it is acting as an employer in fact;

(4) Person shall include one or more individuals, partnerships, limited
liability companies, associations, corporations, legal representatives, trustees,
or receivers; and

(5) Secondary boycott shall mean combining or conspiring to cause or
threaten to cause injury to one with whom no labor dispute exists, whether by
(a) withholding patronage, labor, or other beneficial business intercourse, or by
intentionally and unreasonably hindering or delaying the same, (b) picketing,
(c) refusing to handle, install, use, or work on particular materials, equipment,
or supplies, (d) hindering or preventing, by threats, intimidation, force, coer-
cion or sabotage, the obtaining, use, or disposition of materials, equipment, or
services, or (e) by any other unlawful means, in order to bring him or her
against his or her will into a concerted plan to coerce or inflict damage upon
another.

Source: Laws 1959, c. 231, § 2, p. 808; Laws 1993, LB 121, § 295.

48-903 Secondary boycott; unlawful.

It shall be unlawful for any person to engage in a secondary boycott as herein
defined, notwithstanding the provisions of any contract to the contrary; Provid-
ed, that nothing herein shall prevent sympathetic strikes in support of those in
similar occupations working for other employers in the same craft.

Source: Laws 1959, c. 231, § 3, p. 809.

48-904 Employees’ right of self-organization.

Employees shall have the right of self-organization and the right to form, join
or assist labor organizations, to bargain collectively through representatives of]
their own choosing, and to engage in lawful, concerted activities for the
purpose of collective bargaining or other mutual aid or protection; and such
employees shall also have the right to refrain from any or all of such activities.

Source: Laws 1959, c. 231, § 4, p. 809.

48-905 Secondary boycott; injury to business, property, or person; damages.

Any person injured in his business, property or person by reason of any
unlawful act as defined in section 48-903, may sue therefor in the district courts
of this state, and shall recover the damages sustained by him, trebled, his
reasonable attorneys’ fees and the cost of the litigation.

Source: Laws 1959, c. 231, § 5, p. 809.
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48-906 Secondary boycott; temporary injunction; grounds.

Any person injured or threatened with injury in his business, property or
person by reason of any commission or threat of an unlawful act as provided in
section 48-903 may, if the remedy provided by section 48-905 be inadequate,
obtain injunctive relief, including temporary relief pending trial upon showing
of an emergency, in the district courts of this state in accordance with the
statutes, rules and practices applicable in other civil cases.

Source: Laws 1959, c. 231, § 6, p. 809.

48-907 Remedies; cumulative.

The remedies herein provided are cumulative and shall be in addition to any
other remedies, civil or criminal, now or hereafter provided by law.

Source: Laws 1959, c. 231, § 7, p. 809.

48-908 Remedies; venue; process.

An action under sections 48-901 to 48-912 may be brought in the district
court of the county where the cause of action or some part thereof arose, or in
the county where the defendant labor organization, or some one of the defen-
dant labor organizations, maintains an office, or in which its agents are
engaged in acting for or representing employees or in the county where the
plaintiff resides and summons may be served upon the defendant labor organi-
zation or some one of the defendant labor organizations.

Source: Laws 1959, c. 231, § 8, p. 809.

Cross References

For other provisions for actions against labor organizations, see sections 25-313 and 25-530.08.

48-909 Labor organization; suits against; designation.

In any action brought under sections 48-901 to 48-912, any labor organiza-
tion may be sued in its own name and without identification of any of the
persons who are its members.

Source: Laws 1959, c. 231, 8§ 9, p. 810; Laws 1983, LB 447, § 73.

Cross References

For other provisions for actions against labor organizations, see sections 25-313 and 25-530.08.

48-910 Sections; violations; penalty.

Any individual, association, or corporation that shall violate any of the
provisions of sections 48-901 to 48-912 shall be guilty of a Class I misdemean-
or.

Source: Laws 1959, c. 231, § 10, p. 810; Laws 1977, LB 40, § 299.

48-911 Right to strike; right to work; freedom of speech.

Except as otherwise specifically provided, nothing contained in sections
48-901 to 48-912 shall be construed so as to interfere with or impede or
diminish in any way the right to strike or the right of individuals to work; nor
shall anything in sections 48-901 to 48-912 be so construed as to invade
unlawfully the right to freedom of speech.

Source: Laws 1959, c. 231, § 11, p. 810.
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48-912 Sections; construction.

It is the intention of the Legislature that sections 48-901 to 48-912 shall
operate according to their terms to the full extent permitted by the Constitu-
tions of the State of Nebraska and of the United States of America. In the event
any section or part of sections 48-901 to 48-912, or the application thereof to
any person or situation shall be held unconstitutional, sections 48-901 to 48-912
shall nevertheless continue in full effect with respect to all parts and applica-
tions thereof not so held to be unconstitutional.

Source: Laws 1959, c. 231, § 12, p. 810.

ARTICLE 10
AGE DISCRIMINATION

Section

48-1001. Act, how cited; discrimination in employment because of age; policy; declara-
tion of purpose.

48-1002. Terms, defined.

48-1003. Limitation on prohibitions; practices not prevented or precluded.

48-1004. Unlawful employment practices; enumerated.

48-1005. Violations; penalty.

48-1006. Repealed. Laws 2007, LB 265, § 40.

48-1007. Equal Opportunity Commission; enforcement; powers.

48-1008. Alleged violation; aggrieved person; complaint; investigation; civil action,
when; filing, effect; written change; limitation on action; respondent; file
written response; commission; powers.

48-1009. Court; jurisdiction; relief.

48-1010. Suits against governmental bodies; authorized.

48-1001 Act, how cited; discrimination in employment because of age; policy;
declaration of purpose.

(1) Sections 48-1001 to 48-1010 shall be known and may be cited as the Age
Discrimination in Employment Act.

(2)(a) The Legislature hereby finds that the practice of discriminating in
employment against properly qualified persons because of their age is contrary
to American principles of liberty and equality of opportunity, is incompatible
with the Constitution, deprives the state of the fullest utilization of its capacities
for production, and endangers the general welfare.

(b) Hiring bias against workers forty years or more of age deprives the state
of its most important resource of experienced employees, adds to the number of
persons receiving public assistance, and deprives older people of the dignity
and status of self-support.

(c) The right to employment otherwise lawful without discrimination because
of age, where the reasonable demands of the position do not require such an
age distinction, is hereby recognized as and declared to be a right of all the
people of the state which shall be protected as provided in the act.

(d) It is hereby declared to be the policy of the state to protect the right
recognized and declared in subdivision (2)(c) of this section and to eliminate all
such discrimination to the fullest extent permitted. The Age Discrimination in
Employment Act shall be construed to effectuate such policy.

Source: Laws 1963, c. 281, § 1, p. 838; Laws 1972, LB 1357, § 1; Laws
2007, LB265, § 13.
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In an age discrimination suit brought under the Act Prohibit-
ing Unjust Discrimination in Employment Because of Age, the
jury is not to be instructed on the elements which constitute a
submissible case. Although the ultimate burden of persuasion by
a preponderance of the evidence in an age discrimination action
at all times remains with plaintiff, the method of proof is for
plaintiff to prove a prima facie case; if plaintiff succeeds in
proving a prima facie case, defendant has the burden of articu-
lating some legitimate, nondiscriminatory reason for its action.
Should defendant succeed in so doing, plaintiff must establish
by a preponderance of the evidence that the legitimate reasons
offered by defendant were not its true reasons, but a pretext for
discrimination. Humphrey v. Nebraska Public Power Dist., 243
Neb. 872, 503 N.W.2d 211 (1993).

§ 48-1003

Persons secking relief under this section must allege a viola-
tion by an employer of 25 or more persons. Steier v. Crosier;
Fathers of Hastings, 242 Neb. 16, 492 N.W.2d 870 (1992).

The federal practice for cases arising under the federal Age
Discrimination in Employment Act of 1967, 29 U.S.C. sec. 621
et seq. (1982), may be instructive as to cases arising under the
subject act. Allen v. AT&T Technologies, 228 Neb. 503, 423
N.W.2d 424 (1988).

The state, through its Legislature, has acted to prohibit unjust;
discrimination in employment because of age. Midwest Employ-
ers Council, Inc. v. City of Omaha, 177 Neb. 877, 131 N.W.2d
609 (1964).

48-1002 Terms, defined.
For purposes of the Age Discrimination in Employment Act:

(1) Person includes one or more individuals, partnerships, limited liability
companies, associations, labor organizations, corporations, business trusts,
legal representatives, or any organized group of persons;

(2) Employer means any person having in his or her employ twenty or more
employees for each working day in each of twenty or more calendar weeks in
the current or preceding calendar year and includes the State of Nebraska,
governmental agencies, and political subdivisions, regardless of the number of
employees, any person acting for or in the interest of an employer, directly or
indirectly, and any party whose business is financed in whole or in part under
the Nebraska Investment Finance Authority Act, but such term does not include
(a) the United States, (b) a corporation wholly owned by the government of the
United States, or (c) an Indian tribe;

(3) Labor organization means any organization of employees which exists for
the purpose, in whole or in part, of collective bargaining or of dealing with
employers concerning grievances, terms, or conditions of employment, or for
other mutual aid or protection in connection with employment;

(4) Employee means an individual employed by any employer; and

(5) Employment agency means any person regularly undertaking with or
without compensation to procure employees for an employer or to procure for
employees opportunities to work for an employer and includes an agent of such
a person, but does not include an agency of the United States, except that such
term does include the United States Employment Service and the system of]
state and local employment services receiving federal assistance.

Source: Laws 1963, c. 281, § 2, p. 839; Laws 1972, LB 1357, § 2; Laws
1973, LB 265, § 1; Laws 1977, LB 162, § 20; Laws 1983, LB 424,
§ 1; Laws 1983, LB 626, § 73; Laws 1993, LB 121, § 296; Laws
2007, LB265, § 14.

Cross References

Nebraska Investment Finance Authority Act, see section 58-201.

For the purpose of defining an employer under Nebraska's
age discrimination act, two distinct entities may be considered a
single employer if the two businesses have (1) interrelated
operations, (2) centralized control of labor relations, (3) com-
mon management, and (4) common ownership or financial
control. Billingsley v. BFM Liquor Mgmt., 264 Neb. 56, 645
N.W.2d 791 (2002).

Persons seeking relief under alleged violation of rights set out
in section 48-1001 must be persons within the definitions set out
in this section. Steier v. Crosier Fathers of Hastings, 242 Neb.
16, 492 N.W.2d 870 (1992).

48-1003 Limitation on prohibitions; practices not prevented or precluded.

(1) The prohibitions of the Age Discrimination in Employment Act shall be
limited to the employment of individuals who are forty years or more of age.

129
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(2) Nothing contained in the act shall be construed as making it unlawful for
an employer, employment agency, or labor organization (a) to take action
otherwise prohibited under the act when age is a bona fide occupational
qualification reasonably necessary to the normal operation of the particular
business, or when the differentiation is based on reasonable factors other than
age, such as physical conditions; or (b) to discharge or otherwise discipline an
employee for good cause.

Source: Laws 1963, c. 281, § 3, p. 839; Laws 1972, LB 1357, § 3; Laws
1979, LB 161, § 2; Laws 1983, LB 424, § 2; Laws 2007, LB265,
§ 15.

48-1004 Unlawful employment practices; enumerated.
(1) It shall be an unlawful employment practice for an employer:

(a) To refuse to hire, to discharge, or otherwise to discriminate against any
individual with respect to the employee’s terms, conditions, or privileges of;
employment, otherwise lawful, because of such individual’s age, when the
reasonable demands of the position do not require such an age distinction; or

(b) To willfully utilize in the hiring or recruitment of individuals for employ-
ment otherwise lawful, any employment agency, placement service, training
school or center, labor organization, or any other source which so discrimi-
nates against individuals because of their age.

(2) It shall be an unlawful employment practice for any labor organization to
so discriminate against any individual or to limit, segregate, or classify its
membership in any way which would deprive or tend to deprive an individual
of otherwise lawful employment opportunities, or would limit such employment
opportunities or otherwise adversely affect his or her status as an employee or
would affect adversely his or her wages, hours, or employment.

(3) It shall be an unlawful employment practice for an employment agency to
fail or refuse to refer for employment or otherwise to discriminate against any
individual because of such individual’'s age or to classify or refer for employ-
ment any individual on the basis of his or her age.

(4) It shall be an unlawful employment practice for any employer, employ-
ment agency, or labor organization to discharge, expel, or otherwise discrimi-
nate against any person because he or she opposed any unlawful employment
practice specified in the Age Discrimination in Employment Act or has filed a
charge or suit, testified, participated, or assisted in any proceeding under the
act.

Source: Laws 1963, c. 281, § 4, p. 840; Laws 1972, LB 1357, § 4; Laws
1977, LB 162, § 21; Laws 2007, LB265, § 16.

Once an age discrimination case has been fully tried on the
merits, the focus is on the ultimate question of whether the
employer intentionally discriminated against the employee and
not on the adequacy of a party’s showing at any particular stage
of the trial. Although an employer’s proffered reason for dis-
charging an employee may not be truthful, that in and of itself
does not prove a pretext; the pretext must be shown to be a
pretext for discrimination. Synacek v. Omaha Cold Storage, 247
Neb. 244, 526 N.W.2d 91 (1995).

After the plaintiff proves a prima facie case of age discrimina-
tion in a suit brought under the disparate impact theory, the
employer must show the employment practice is related to job
performance or justified by job necessity. Although intent is
irrelevant in a disparate impact theory, the plaintiff may then

Reissue 2010

rebut the defendant’s reason of business necessity by showing
that an alternative practice lacking a discriminatory effect
would satisfy the employer’s legitimate interests. Allen v. AT&T]
Technologies, 228 Neb. 503, 423 N.W.2d 424 (1988).

Although the ultimate burden of persuasion by a preponder-
ance of the evidence at all times remains with the plaintiff, the
method of proof is for the plaintiff to prove a prima facie case; if]
the plaintiff succeeds in so doing, the defendant has the burden
of articulating some legitimate, nondiscriminatory reason for its
action. Should the defendant succeed in so doing, the plaintiff]
must establish by a preponderance of the evidence that the
legitimate reasons offered by the defendant were a pretext for
discrimination. Allen v. AT&T Technologies, 228 Neb. 503, 423
N.W.2d 424 (1988).
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Following the lead of federal courts, a plaintiff may show
pretext in an age discrimination case brought under the dispa-
rate treatment theory by showing either that the employment
decision was motivated by a discriminatory reason or by show-
ing the employer’s stated reason is not worthy of credence. Allen
v. AT&T Technologies, 228 Neb. 503, 423 N.W.2d 424 (1988).

Following the lead of the federal courts, a plaintiff may
establish a prima facie case of age discrimination by virtue of
disparate treatment by showing that (1) she or he was in the
protected age category, (2) she or he met the applicable qualifi-
cations, (3) despite those qualifications she or he was not
promoted, and (4) other employees of similar qualifications,
who were not members of a protected group, were promoted at

§ 48-1008

the time plaintiff’s request for a promotion was denied. Allen v
AT&T Technologies, 228 Neb. 503, 423 N.W.2d 424 (1988).

In order to prove a prima facie case of retaliation, a plaintiff]
must show she or he was not promoted following protected
activities of which the employer was aware. Allen v. AT&T
Technologies, 228 Neb. 503, 423 N.W.2d 424 (1988).

To prove a prima facie case of disparate impact in an age
discrimination suit under the federal Age Discrimination in
Employment Act of 1967, 29 U.S.C. sec. 621 et seq. (1982), the
plaintiff must show (1) an outwardly neutral employment prac-
tice, and (2) a significantly adverse or disproportionate impact
on the protected age group produced by the facially neutral
employment practice. Allen v. AT&T Technologies, 228 Neb.
503, 423 N.W.2d 424 (1988).

48-1005 Violations; penalty.

Any person who violates any provision of the Age Discrimination in Employ-
ment Act or who forcibly resists, opposes, impedes, intimidates, or interferes
with the Equal Opportunity Commission or any of its duly authorized represen-
tatives while engaged in its, his, or her duties under the act shall be guilty of a
Class III misdemeanor. No person shall be imprisoned under this section
except for a second or subsequent conviction.

Source: Laws 1963, c. 281, § 5, p. 840; Laws 1972, LB 1357, § 8; Laws
1977, LB 40, § 300; Laws 2007, LB265, § 17.

48-1006 Repealed. Laws 2007, LB 265, § 40.

48-1007 Equal Opportunity Commission; enforcement; powers.

The Age Discrimination in Employment Act shall be administered by the
Equal Opportunity Commission as established by section 48-1116. The commis-
sion shall have the power (1) to make delegations, to appoint such agents and
employees and to pay for technical assistance, including legal assistance, on a
fee-for-service basis, as it deems necessary to assist it in the performance of its
functions under the act, (2) to cooperate with other federal, state, and local
agencies and to cooperate with and furnish technical assistance to employers,
labor organizations, and employment agencies to aid in effectuating the pur-
poses of the act, (3) to make investigations, to issue or cause to be served
interrogatories, and to require keeping of records necessary or appropriate for
the administration of the act, and (4) to bring civil action in its name in any
court of competent jurisdiction against any person deemed to be violating the
act to compel compliance with the act or to enjoin any such person from
continuing any practice that is deemed to be in violation of the act. The
commission may seek judicial enforcement through the office of the Attorney
General to require the answering of interrogatories and to gain access to
evidence or records relevant to the charge under investigation.

Source: Laws 1972, LB 1357, § 5; Laws 1977, LB 162, § 22; Laws 2007,
LB265, § 18.

48-1008 Alleged violation; aggrieved person; complaint; investigation; civil
action, when; filing, effect; written change; limitation on action; respondent;
file written response; commission; powers.

(1) Any person aggrieved by a suspected violation of the Age Discrimination
in Employment Act shall file with the Equal Opportunity Commission a formal
complaint in such manner and form prescribed by the commission. The
commission shall make an investigation and may initiate an action to enforce
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the rights of such employee under the provisions of the act. If the commission
does not initiate an action within sixty days after receipt of a complaint, the
person aggrieved may bring a civil action in any court of competent jurisdiction
for such legal or equitable relief as will effectuate the purposes of the act. Filing
of an action by either the commission or the person aggrieved shall be a bar to
the filing of the action by the other.

(2) A written charge alleging violation of the Age Discrimination in Employ-
ment Act shall be filed within three hundred days after the occurrence of the
alleged unlawful employment practice, and notice of the charge, including a
statement of the date, place, and circumstances of the alleged unlawful employ-
ment practice, shall be served upon the person against whom such charge is
made within ten days thereafter.

(3) A respondent shall file with the commission a written response to the
written charge of violation within thirty days after service upon the respondent.
Failure to file a written response within thirty days, except for good cause
shown, shall result in a mandatory reasonable cause finding against the
respondent by the commission. Failure by any complainant to cooperate with
the commission, its investigators, or its staff, except for good cause shown, shall
result in dismissal of the complaint by the commission.

(4) In connection with any investigation of a charge filed under this section,
the commission or its authorized agents may, at any time after a charge is filed,
issue or cause to be served interrogatories and shall have at all reasonable
times access to, for the purposes of examination, and the right to copy any
evidence or records of any person being investigated or proceeded against that
relate to unlawful employment practices covered by the act and are relevant to
the charge under investigation. The commission may seek preparation of and
judicial enforcement of any legal process or interrogatories through the office
of the Attorney General.

Source: Laws 1972, LB 1357, § 6; Laws 1977, LB 162, § 23; Laws 1983,
LB 424, § 3; Laws 2007, LB265, § 19.

The thirty-day period herein is a condition precedent to the mission v. Weyerhaeuser Co., 198 Neb. 104, 251 N.W.2d 730
ripening of the cause of action of an aggrieved employee claim- (1977).
ing age discrimination in employment. Equal Opportunity Com-

48-1009 Court; jurisdiction; relief.

In any action brought to enforce the Age Discrimination in Employment Act,
the court shall have jurisdiction to grant such legal or equitable relief as the
court deems appropriate to effectuate the purposes of the act, including
judgments compelling employment, reinstatement, or promotion, or enforcing
liability for amounts deemed to be unpaid minimum wages or unpaid overtime
compensation.

Source: Laws 1972, LB 1357, § 7; Laws 2007, LB265, § 20.

The proper procedure under this section is for the trial court Billingsley v. BFM Liquor Mgmt., Inc., 259 Neb. 992, 613
to submit the damages issue to the jury, if one is empaneled, ~ N.W.2d 478 (2000).

and reserve ruling on a plaintiff's requested equitable relief until Age discrimination cases that seek mandatory injunctions as
after the jury renders a verdict. A trial court should then enter  well as damages are equitable in nature. A jury empaneled in an
an order on the jury verdict and reserve entering judgment until equity case is advisory only. Synacek v. Omaha Cold Storage,

after the court has considered any requests for equitable relief. 247 Neb. 244, 526 N.W.2d 91 (1995).

48-1010 Suits against governmental bodies; authorized.
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The state, governmental agencies, and political subdivisions may be sued
upon claims arising under the Age Discrimination in Employment Act in the
same manner as provided by such act for suits against other employers.

Source: Laws 1983, LB 424, § 4; Laws 2007, LB265, § 21.
ARTICLE 11
NEBRASKA FAIR EMPLOYMENT PRACTICE ACT

Cross References

Age discrimination, see section 48-1001 et seq.
Sex-based wage discrimination, see section 48-1219 et seq.

Section

48-1101. Purpose.

48-1102. Terms, defined.

48-1103. Exceptions to act.

48-1104. Unlawful employment practice for an employer.

48-1105. Unlawful employment practice for employment agency.

48-1106. Unlawful employment practice for labor organization.

48-1107. Unlawful employment practice controlling apprenticeship or training pro-

grams.
48-1107.01. Unlawful employment practice for covered entity.
48-1107.02. Qualified individual with a disability; discrimination, defined.

48-1108. Lawful employment practices.

48-1108.01. Lawful employment practices for covered entity.

48-1109. Member of Communist Party or subversive organization; treatment.
48-1110. National security employment; exception.

48-1111. Different standards of compensation, conditions, or privileges of employ-

ment; lawful employment practices; effect of pregnancy and related
medical conditions.

48-1112. Indians; preferential treatment.

48-1113. Preferential treatment; when not required.

48-1114. Opposition to unlawful practice; participation in investigation; discrimina-
tion prohibited.

48-1115. Notice of employment; preference or discrimination; race, color, religion,
sex, disability, marital status, national origin; unlawful; exception.

48-1116. Equal Opportunity Commission; members; appointment; term; quorum;
compensation; executive director; representation.

48-1117. Commission; powers; duties; enumerated.

48-1118. Unlawful practice; charge; time for filing; prescreening procedure and

determination; investigation; confidential informal actions; procedure;
violation; penalty; interrogatories.

48-1119. Unlawful practice; complaint; notice; hearing; witnesses; evidence; find-
ings; civil action authorized; order.

48-1120. Appeal; procedure; attorney’s fees; failure to appeal; effect.

48-1120.01. Action in district court; deadline; notice by commission.

48-1121. Posting excerpts of law.

48-1122. Contracts with state and political subdivisions; requirements.

48-1123. Violations; penalty.

48-1124. Construction of act.

48-1125. Act, how cited.

48-1126. State and governmental agencies; suits against.

48-1101 Purpose.

It is the policy of this state to foster the employment of all employable
persons in the state on the basis of merit regardless of their race, color,
religion, sex, disability, or national origin and to safeguard their right to obtain
and hold employment without discrimination because of their race, color,
religion, sex, disability, or national origin. Denying equal opportunity for
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employment because of race, color, religion, sex, disability, or national origin is
contrary to the principles of freedom and is a burden on the objectives of the
public policy of this state. The policy of this state does not require any person to
employ an applicant for employment because of his or her race, color, religion,
sex, disability, or national origin, and the policy of this state does not require
any employer, employment agency, labor organization, or joint labor-manage-
ment committee to grant preferential treatment to any individual or to any
group because of race, color, religion, sex, disability, or national origin.

It is the public policy of this state that all people in Nebraska, both with and
without disabilities, shall have the right and opportunity to enjoy the benefits of
living, working, and recreating within this state. It is the intent of the Legisla-
ture that state and local governments, Nebraska businesses, Nebraska labor
organizations, and Nebraskans with disabilities understand their rights and
responsibilities under the law regarding employment discrimination and the
prevention of discrimination on the basis of disability.

Source: Laws 1965, c. 276, § 1, p. 782; Laws 1973, LB 266, § 1; Laws
1993, LB 360, § 2.

A prima facie case of discrimination may be proved by show-
ing (1) that the complainant is a member of a protected class
within the meaning of the Nebraska Fair Employment Practice
Act; (2) that the complainant is qualified for the position of
employment sought; (3) that the complainant applied for and
was rejected or discharged from that position; and (4) that after
the complainant was rejected or discharged, the job remained
open. IBP, Inc. v. Sands, 252 Neb. 573, 563 N.W.2d 353 (1997).

In a discrimination suit brought under the provisions of the
Nebraska Fair Employment Practice Act, the evidence presented
on the issue of discrimination against a disabled person shall be
as follows: (1) The complainant has the burden of proving a
prima facie case of discrimination; (2) if the complainant suc-
ceeds in proving that prima facie case, the burden shifts to the
respondent to articulate some legitimate, nondiscriminatory rea-
son for the employee’s rejection or discharge from employment;
and (3) should the respondent carry the burden, the complain-
ant must then have an opportunity to prove by a preponderance
of the evidence that the legitimate reasons offered by the respon-
dent were not its true reasons, but were a pretext for discrimi-
nation. IBP, Inc. v. Sands, 252 Neb. 573, 563 N.W.2d 353
(1997).

Persons seeking relief under this section must allege a viola-
tion by an employer of 15 or more persons. Steier v. Crosier
Fathers of Hastings, 242 Neb. 16, 492 N.W.2d 870 (1992).

A female is a member of a protected class. Lincoln County
Sheriff’s Office v. Horne, 228 Neb. 473, 423 N.W.2d 412 (1988).

48-1102 Terms, defined.

“Disability” designates a protected class regarding employ-
ment in Nebraska. Father Flanagan’s Boys’ Home v. Goerke,
224 Neb. 731, 401 N.W.2d 461 (1987).

The purpose of the Fair Employment Practice Act is to estab-
lish a policy by the state to foster the employment of employable
persons; the state policy does not require an employer to grant
preferential treatment to any individual or group because of]
race, color, religion, sex, disability, or national origin. Nebraskal
P.P. Dist. v. Lacy, 215 Neb. 462, 339 N.W.2d 286 (1983).

These sections do not mandate the employment of firemen|
with visual defects which would affect their ability to engage in|
that occupation. McCrea v. Cunningham, 202 Neb. 638, 277
N.W.2d 52 (1979).

One hundred eighty day statute of limitations under Fair
Employment Practices Act may not be applied in federal civil
rights action. Chambers v. Omaha Public School Dist., 536 F.2d
222 (8th Cir. 1976).

Petition for civil rights relief alleging employment discrimina-
tion dismissed where requisite prior exhaustion of administra-
tive remedies disregarded. Thorson v. City of Omaha, 445
F.Supp. 268 (D. Neb. 1978).

Under facts in this case, corporation did not violate Civil
Rights Act by transferring employee to lower paying job when!
he refused to work on his Sabbath day. Dixon v. Omaha P.P.
Dist., 385 F.Supp. 1382 (D. Neb. 1974).

For purposes of the Nebraska Fair Employment Practice Act, unless the
context otherwise requires:

(1) Person shall include one or more individuals, labor unions, partnerships,
limited liability companies, associations, corporations, legal representatives,
mutual companies, joint-stock companies, trusts, unincorporated organizations,
trustees, trustees in bankruptcy, or receivers;

(2) Employer shall mean a person engaged in an industry who has fifteen or
more employees for each working day in each of twenty or more calendar
weeks in the current or preceding calendar year, any agent of such a person,
and any party whose business is financed in whole or in part under the
Nebraska Investment Finance Authority Act regardless of the number of em-
ployees and shall include the State of Nebraska, governmental agencies, and
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political subdivisions, but such term shall not include (a) the United States, a
corporation wholly owned by the government of the United States, or an Indian
tribe or (b) a bona fide private membership club, other than a labor organiza-
tion, which is exempt from taxation under section 501(c) of the Internal
Revenue Code;

(3) Labor organization shall mean any organization which exists wholly or in
part for one or more of the following purposes: Collective bargaining; dealing
with employers concerning grievances, terms, or conditions of employment; or
mutual aid or protection in relation to employment;

(4) Employment agency shall mean any person regularly undertaking with or
without compensation to procure employees for an employer or to procure for
employees opportunities to work for an employer and shall include an agent of;
such a person but shall not include an agency of the United States, except that
such term shall include the United States Employment Service and the system
of state and local employment services receiving federal assistance;

(5) Covered entity shall mean an employer, an employment agency, a labor
organization, or a joint labor-management committee;

(6) Privileges of employment shall mean terms and conditions of any employ-
er-employee relationship, opportunities for advancement of employees, and
plant conveniences;

(7) Employee shall mean an individual employed by an employer;
(8) Commission shall mean the Equal Opportunity Commission;

(9) Disability shall mean (a) a physical or mental impairment that substantial-
ly limits one or more of the major life activities of such individual, (b) a record
of such an impairment, or (c) being regarded as having such an impairment.
Disability shall not include homosexuality, bisexuality, transvestism, transsexu-
alism, pedophilia, exhibitionism, voyeurism, gender-identity disorders not re-
sulting in physical impairments, other sexual behavior disorders, problem
gambling, kleptomania, pyromania, or psychoactive substance use disorders
resulting from current illegal use of drugs;

(10)(a) Qualified individual with a disability shall mean an individual with a
disability who, with or without reasonable accommodation, can perform the
essential functions of the employment position that such individual holds or
desires. Consideration shall be given to the employer’s judgment as to what
functions of a job are essential, and if an employer has prepared a written
description before advertising or interviewing applicants for the job, this
description shall be considered evidence of the essential functions of the job;

(b) Qualified individual with a disability shall not include any employee or
applicant who is currently engaged in the illegal use of drugs when the covered
entity acts on the basis of such use; and

(c) Nothing in this subdivision shall be construed to exclude as a qualified
individual with a disability an individual who:

(i) Has successfully completed a supervised drug rehabilitation program or
otherwise been rehabilitated successfully and is no longer engaging in the
illegal use of drugs;

(ii) Is participating in a supervised rehabilitation program and is no longer
engaging in such use; or
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(iii) Is erroneously regarded as engaging in such use but is not engaging in
such use;

(11) Reasonable accommodation shall include making existing facilities used
by employees readily accessible to and usable by individuals with disabilities,
job-restructuring, part-time or modified work schedules, reassignment to a
vacant position, acquisition or modification of equipment or devices, appropri-
ate adjustment or modification of examinations, training manuals, or policies,
the provision of qualified readers or interpreters, and other similar accommo-
dations for individuals with disabilities. Reasonable accommodation shall not
include accommodations which the covered entity can demonstrate require
significant difficulty or expense thereby posing an undue hardship upon the
covered entity. Factors to be considered in determining whether an accommo-
dation would pose an undue hardship shall include:

(a) The nature and the cost of the accommodation needed under the Nebras-
ka Fair Employment Practice Act;

(b) The overall financial resources of the facility or facilities involved in the
provision of the reasonable accommodation, the number of persons employed
at such facility, the effect on expenses and resources, or the impact otherwise of
such accommodation upon the operation of the facility;

(c) The overall financial resources of the covered entity, the overall size of the
business of a covered entity with respect to the number of its employees, and
the number, type, and location of its facilities; and

(d) The type of operation or operations of the covered entity, including the
composition, structure, and functions of the work force of such entity, and the
geographic separateness and administrative or fiscal relationship of the facility
or facilities in question to the covered entity;

(12) Marital status shall mean the status of a person whether married or
single;

(13) Because of sex or on the basis of sex shall include, but not be limited to,
because of or on the basis of pregnancy, childbirth, or related medical condi-
tions;

(14) Harass because of sex shall include making unwelcome sexual advances,
requesting sexual favors, and engaging in other verbal or physical conduct of a
sexual nature if (a) submission to such conduct is made either explicitly or
implicitly a term or condition of an individual’s employment, (b) submission to
or rejection of such conduct by an individual is used as the basis for employ-
ment decisions affecting such individual, or (¢) such conduct has the purpose or
effect of unreasonably interfering with an individual’s work performance or
creating an intimidating, hostile, or offensive working environment;

(15) Unlawful under federal law or the laws of this state shall mean acting
contrary to or in defiance of the law or disobeying or disregarding the law;

(16) Drug shall mean a controlled substance as defined in section 28-401; and

(17) Illegal use of drugs shall mean the use of drugs, the possession or
distribution of which is unlawful under the Uniform Controlled Substances Act,
but shall not include the use of a drug taken under supervision by a licensed
health care professional or any other use authorized by the Uniform Controlled
Substances Act or other provisions of state law.

Source: Laws 1965, c. 276, § 2, p. 783; Laws 1967, c. 306, § 1, p. 829;
Laws 1969, c. 120, § 21, p. 551; Laws 1973, LB 265, § 2; Laws
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1973, LB 266, § 2; Laws 1977, LB 161, § 1; Laws 1979, LB 67,
§ 1; Laws 1983, LB 626, § 74; Laws 1984, LB 14A, § 1; Laws
1985, LB 324, 8§ 1; Laws 1986, LB 1108, 8§ 1; Laws 1989, LB 176,
§ 1; Laws 1993, LB 121, § 297; Laws 1993, LB 124, § 1; Laws
1993, LB 360, § 3; Laws 2004, LB 1083, § 98.

Cross References

Nebraska Investment Finance Authority Act, see section 58-201.
Uniform Controlled Substances Act, see section 28-401.01.

The payroll method, in which an employee is counted on a
given day if he or she was on the payroll on that day, should be
used to determine whether an entity has the requisite number of
employees to qualify as an employer as defined in subsection (2)
of this section. Bluff’s Vision Clinic v. Krzyzanowski, 251 Neb.
116, 555 N.W.2d 556 (1996).

Persons seeking relief under alleged violation of rights set out
in section 48-1101 must be persons within the definitions set out
in this section. Steier v. Crosier Fathers of Hastings, 242 Neb.
16, 492 N.W.2d 870 (1992).

Epilepsy is included within the definition of “disability,” but
only if the epilepsy is unrelated to the person’s ability to engage

48-1103 Exceptions to act.

in a particular occupation. Father Flanagan’s Boys’ Home v.
Goerke, 224 Neb. 731, 401 N.W.2d 461 (1987).

These sections do not mandate the employment of firemen|
with visual defects which would affect their ability to engage inl
that occupation. McCrea v. Cunningham, 202 Neb. 638, 277
N.w.2d 52 (1979).

For purposes of subsection (2) of this section, to determine
whether a person is an “employer”’, a ‘“‘payroll method” shall be:
used, whereby a week is counted if an employer has 15 employ-
ees on the payroll for that week, regardless of whether or not
each employee worked each day of the week in question. Bluff’s
Vision Clinic v. Krzyzanowski, 4 Neb. App. 380, 543 N.W.2d 761
(1996).

The Nebraska Fair Employment Practice Act shall not apply to:

(1) A religious corporation, association, or society with respect to the employ-
ment of individuals of a particular religion to perform work connected with the
carrying on by such corporation, association, or society of its religious activi-

ties; or

(2) The employment of any individual (a) by his or her parent, grandparent,
spouse, child, or grandchild or (b) in the domestic service of any person.

Source: Laws 1965, c. 276, § 3, p. 784; Laws 1993, LB 360, § 7.

48-1104 Unlawful employment practice for an employer.

It shall be an unlawful employment practice for an employer:

(1) To fail or refuse to hire, to discharge, or to harass any individual, or
otherwise to discriminate against any individual with respect to compensation,
terms, conditions, or privileges of employment, because of such individual’s
race, color, religion, sex, disability, marital status, or national origin; or

(2) To limit, advertise, solicit, segregate, or classify employees in any way
which would deprive or tend to deprive any individual of employment opportu-
nities or otherwise adversely affect such individual's status as an employee,
because of such individual’s race, color, religion, sex, disability, marital status,

or national origin.

Source: Laws 1965, c. 276, § 4, p. 785; Laws 1973, LB 266, § 3; Laws
1977, LB 161, § 2; Laws 1993, LB 124, § 2.

The key inquiry in a discrimination case is whether the
individual’s condition inhibits his or her ability to perform his
or her job safely and efficiently. IBP, Inc. v. Sands, 252 Neb.
573,563 N.W.2d 353 (1997).

Volunteers are not employees and may not bring suit for
damages under the Nebraska Fair Employment Practice Act.
City of Fort Calhoun v. Collins, 243 Neb. 528, 500 N.W.2d 822
(1993).

The procedure to be followed in presenting evidence relevant
to a question about discrimination against a disabled person is:

137

(1) The complainant has the burden of proving a prima facie
case of discrimination; (2) the respondent then must articulate
some legitimate, nondiscriminatory reason for the rejection or
firing; and (3) the complainant must then have an opportunity
to prove by a preponderance of the evidence that the legitimate
reasons offered by the respondent were not its true reasons, but
were a pretext for discrimination. Father Flanagan’'s Boys
Home v. Goerke, 224 Neb. 731, 401 N.W.2d 461 (1987).

A mere showing that one was not interviewed or hired for a
position is insufficient to establish a violation of the Fair Em-
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ployment Practice Act because in order to recover for a viola-
tion, complainant must prove by a preponderance of the evi-
dence that complainant was refused hire on the basis of sex.
Where there is no charge of a universal discriminatory practice,
complainant must establish, by a preponderance of the evi-
dence, an act done intentionally to discriminate. Nebraska P.P.
Dist. v. Lacy, 215 Neb. 462, 339 N.W.2d 286 (1983).

A regulated interstate carrier, subject to superior federal law,
had a valid defense to state statutes regarding employment
discrimination based upon disability. Ranger Division v. Bayne,
214 Neb. 251, 333 N.W.2d 891 (1983).

It is not a violation of this section to refuse to hire a woman to
the position of a police patrolman when in each instance, there
were better qualified male applicants available for the position,
even if the male applicants with the higher test scores were
added to the list after the score of the female applicant had

LABOR

placed her at the top of the list. Snygg v. City of Scottsbluff]
Police Dept., 201 Neb. 16, 266 N.W.2d 76 (1978).

A classification based on pregnancy is not one based on sex|
Richards v. Omaha Public Schools, 194 Neb. 463, 232 N.W.2d|
29 (1975).

This section does not provide a private cause of action to a
person claiming to be aggrieved by an employer’s unlawful
employment practice. Sections 48-1116 to 48-1120 do provide a
comprehensive administrative remedy from which an appeal
may be taken to state district court. Miller v. Union Pacific R,
Co., 539 F.Supp. 134 (D. Neb. 1982).

An award of punitive damages is not required for a violation
of this section unless necessary to fully protect any federal
constitutional right involved. Gilliam v. City of Omaha, 331
F.Supp. 4 (D. Neb. 1971).

48-1105 Unlawful employment practice for employment agency.

It shall be an unlawful employment practice for an employment agency to fail
or refuse to refer for employment, or otherwise to discriminate against, any
individual because of race, color, religion, sex, disability, marital status, or
national origin, or to classify or refer for employment any individual on the
basis of race, color, religion, sex, disability, marital status, or national origin.

Source: Laws 1965, c. 276, § 5, p. 785; Laws 1973, LB 266, § 4; Laws
1977, LB 161, § 3.

48-1106 Unlawful employment practice for labor organization.
It shall be an unlawful employment practice for a labor organization:

(1) To exclude or to expel from its membership, or otherwise to discriminate
against, any individual because of race, color, religion, sex, disability, marital
status, or national origin;

(2) To limit, segregate, or classify its membership, or to classify or fail or
refuse to refer for employment any individual, in any way which would deprive
or tend to deprive any individual of employment opportunities, or would limit
such employment opportunities or otherwise adversely affect such individual’s
status as an employee or as an applicant for employment, because of such
individual’s race, color, religion, sex, disability, marital status, or national
origin; or

(3) To cause or attempt to cause an employer to discriminate against an
individual in violation of this section.

Source: Laws 1965, c. 276, § 6, p. 785; Laws 1973, LB 266, § 5; Laws
1977, LB 161, § 4.

48-1107 Unlawful employment practice controlling apprenticeship or train-
ing programs.

It shall be an unlawful employment practice for any employer, labor organi-
zation, or joint labor-management committee controlling apprenticeship or
other training or retraining, including on-the-job training programs to discrimi-
nate against any individual because of race, color, religion, sex, disability,
marital status, or national origin in admission to, or employment in, any
program established to provide apprenticeship or other training.

Source: Laws 1965, c. 276, § 7, p. 786; Laws 1973, LB 266, § 6; Laws
1977, LB 161, § 5.
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48-1107.01 Unlawful employment practice for covered entity.

It shall be an unlawful employment practice for a covered entity to discrimi-
nate against a qualified individual with a disability because of the disability of
such individual in regard to job application procedures, the hiring, advance-
ment, or discharge of employees, employee compensation, job training, and
other terms, conditions, and privileges of employment.

Source: Laws 1993, LB 360, § 5.

48-1107.02 Qualified individual with a disability; discrimination, defined.

When referring to a qualified individual with a disability, discrimination shall
include:

(1) Limiting, segregating, or classifying a job applicant or employee in a way
that adversely affects the opportunities or status of the applicant or employee
because of the disability of the applicant or employee;

(2) Participating in a contractual or other arrangement or relationship that
has the effect of subjecting a qualified individual with a disability to discrimina-
tion in the application or employment process, including a relationship with an
employment agency, a labor union, an organization providing fringe benefits to
an employee of the covered entity, or an organization providing training and
apprenticeship programs;

(3) Utilizing standards, criteria, or methods of administration (a) that have
the effect of discrimination on the basis of disability or (b) that perpetuate the
discrimination against others who are subject to common administrative con-
trol;

(4) Excluding or otherwise denying equal jobs or benefits to a qualified
individual with a disability because of the known disability of an individual with
whom the qualified individual with a disability is known to have a relationship
or association;

(5) Not making reasonable accommodations to the known physical or mental
limitations of an otherwise qualified individual with a disability who is an
applicant or employee unless such covered entity can demonstrate that the
accommodation would impose an undue hardship on the operation of the
business of the covered entity;

(6) Denying employment opportunities to a job applicant or employee who is
otherwise a qualified individual with a disability if the denial is based upon the
need of such covered entity to make reasonable accommodation to the physical
or mental impairments of the employee or applicant;

(7) Using qualification standards, employment tests, or other selection crite-
ria that screen out or tend to screen out an individual with a disability or a
class of individuals with disabilities unless the standard, test, or other selection
criteria, as used by the covered entity, is shown to be job-related for the
position in question and is consistent with business necessity;

(8) Failing to select and administer tests concerning employment in the most
effective manner to ensure that, when the test is administered to a job applicant
or employee who has a disability that impairs sensory, manual, or speaking
skills, the test results accurately reflect the skills, aptitude, or whatever other
factor of the applicant or employee that the test purports to measure rather
than reflecting the impaired sensory, manual, or speaking skills of the employee
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or applicant except when such skills are the factors that the test purports to
measure;

(9) Conducting a medical examination or making inquiries of a job applicant
as to whether the applicant is an individual with a disability or as to the nature
or severity of the disability, except that:

(a) A covered entity may make preemployment inquiries into the ability of an
applicant to perform job-related functions;

(b) A test to determine the illegal use of drugs shall not be considered a
medical examination; and

(c) A covered entity may require a medical examination after an offer of
employment has been made to a job applicant and prior to the commencement
of the employment duties of the applicant and may condition an offer of
employment on the results of the examination if:

(i) All entering employees are subjected to such an examination regardless of
disability;

(ii) Information obtained regarding the medical condition or history of the
applicant is collected and maintained on separate forms and in separate
medical files and is treated as a confidential medical record, except that (A)
supervisors and managers may be informed regarding necessary restrictions on
the work or duties of the employee and necessary accommodations, (B) first-aid
and safety personnel may be informed, when appropriate, if the disability might
require emergency treatment, (C) government officials investigating compliance
with the Nebraska Fair Employment Practice Act shall be provided relevant
information on request, and (D) information shall be made available in accor-
dance with the Nebraska Workers’ Compensation Act; and

(iii) The results of the examination are used only in a manner not inconsistent
with the Nebraska Fair Employment Practice Act; and

(10) Requiring a medical examination or making inquiries of an employee as
to whether the employee is an individual with a disability or as to the nature or
severity of the disability, unless the examination or inquiry is shown to be job-
related and consistent with business necessity. A test to determine the illegal
use of drugs shall not be considered a medical examination. A covered entity
may conduct voluntary medical examinations, including voluntary medical
histories, which are part of an employee health program available to employees
at the worksite and may make inquiries into the ability of an employee to
perform job-related functions if the information obtained regarding the medical
condition or history of the employee is subject to the requirements in subdivi-
sions (9)(c)(ii) and (iii) of this section.

Source: Laws 1993, LB 360, § 6.

Cross References

Nebraska Workers’ Compensation Act, see section 48-1,110.

48-1108 Lawful employment practices.

Notwithstanding any other provision of the Nebraska Fair Employment
Practice Act:

(1) It shall not be an unlawful employment practice for an employer to hire
and employ employees, for an employment agency to classify or refer for
employment any individual, for a labor organization to classify its membership
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or to classify or refer for employment any individual, or for an employer, labor
organization, or joint labor-management committee controlling apprenticeship
or other training or retraining programs to admit or employ any individual in
any such program on the basis of religion, sex, disability, marital status, or
national origin in those certain instances when religion, sex, disability, marital
status, or national origin is a bona fide occupational qualification reasonably
necessary to the normal operation of that particular business or enterprise; and

(2) It shall not be an unlawful employment practice for a school, college,
university, or other educational institution or institution of learning to hire and
employ employees of a particular religion if such school, college, university, or
other educational institution or institution of learning is, in whole or in
substantial part, owned, supported, controlled, or managed by a particular
religion or by a particular religious corporation, association, or society or if the
curriculum of such school, college, university, or other educational institution
of learning is directed toward the propagation of a particular religion.

Source: Laws 1965, c. 276, § 8, p. 786; Laws 1973, LB 266, § 7; Laws
1977, LB 161, § 6; Laws 1993, LB 360, § 8.

A classification based on sex is lawful if it is a bona fide operation of the particular business or enterprise. Richards v.
occupational qualification reasonably necessary to the normal Omaha Public Schools, 194 Neb. 463, 232 N.W.2d 29 (1975).

48-1108.01 Lawful employment practices for covered entity.
It shall not be an unlawful employment practice for a covered entity to:

(1) Prohibit the illegal use of drugs and the use of alcohol at the workplace by
all employees;

(2) Require that employees not be under the influence of alcohol or be
engaging in the illegal use of drugs at the workplace;

(3) Require employees to comply with any federal regulations concerning the
use of alcohol or the illegal use of drugs which are applicable to the position of
the employee or to the industry involved; or

(4) Hold an employee who engages in the illegal use of drugs or who is an
alcoholic to the same qualification standards for employment or job perform-
ance and behavior that such entity holds other employees even if any unsatis-
factory performance or behavior is related to the drug use or alcoholism of
such employee.

Source: Laws 1993, LB 360, § 4.

48-1109 Member of Communist Party or subversive organization; treatment.

For purposes of the Nebraska Fair Employment Practice Act, the phrase
unlawful employment practice shall not be deemed to include any action or
measure taken by an employer, labor organization, joint labor-management
committee, or employment agency with respect to an individual who is a
member of the Communist Party of the United States or of any other organiza-
tion required to register as a Communist-action or Communist-front organiza-
tion by final order of the Subversive Activities Control Board pursuant to the
Subversive Activities Control Act of 1950.

Source: Laws 1965, c. 276, 8§ 9, p. 786; Laws 1993, LB 360, § 9.

48-1110 National security employment; exception.
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Notwithstanding any other provision of the Nebraska Fair Employment
Practice Act, it shall not be an unlawful employment practice for an employer
to fail or refuse to hire and employ any individual for any position, for an
employer to discharge any individual from any position, for an employment
agency to fail or refuse to refer any individual for employment in any position,
or for a labor organization to fail or refuse to refer any individual for
employment in any position, if:

(1) The occupancy of such position, or access to the premises in or upon
which any part of the duties of such position is performed or is to be
performed, is subject to any requirement imposed in the interest of the national
security of the United States under any security program in effect pursuant to
or administered under any statute of the United States or any Executive Order
of the President; and

(2) Such individual has not fulfilled or has ceased to fulfill that requirement.
Source: Laws 1965, c. 276, § 10, p. 787; Laws 1993, LB 360, § 10.

48-1111 Different standards of compensation, conditions, or privileges of
employment; lawful employment practices; effect of pregnancy and related
medical conditions.

(1) Except as otherwise provided in the Nebraska Fair Employment Practice
Act, it shall not be an unlawful employment practice for an employer to apply
different standards of compensation, or different terms, conditions, or privi-
leges of employment pursuant to a bona fide seniority or merit system or a
system which measures earnings by quantity or quality of production or to
employees who work in different locations, if such differences are not the result
of an intention to discriminate because of race, color, religion, sex, disability,
marital status, or national origin, nor shall it be an unlawful employment
practice for an employer to give and to act upon the results of any professional-
ly developed ability test if such test, its administration, or action upon the
results is not designed, intended, or used to discriminate because of race, color,
religion, sex, disability, marital status, or national origin.

It shall not be an unlawful employment practice for a covered entity to deny
privileges of employment to an individual with a disability when the qualifica-
tion standards, tests, or selection criteria that screen out or tend to screen out
or otherwise deny a job or benefit to an individual with a disability:

(a) Have been shown to be job-related and consistent with business necessity
and such performance cannot be accomplished by reasonable accommodation,
as required by the Nebraska Fair Employment Practice Act and the federal
Americans with Disabilities Act of 1990; or

(b) Include a requirement that an individual shall not pose a direct threat,
involving a significant risk to the health or safety of other individuals in the
workplace, that cannot be eliminated by reasonable accommodation.

It shall not be an unlawful employment practice to refuse employment based
on a policy of not employing both husband and wife if such policy is equally
applied to both sexes.

(2) Women affected by pregnancy, childbirth, or related medical conditions
shall be treated the same for all employment-related purposes, including receipt
of employee benefits, as other persons not so affected but similar in their ability
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or inability to work, and nothing in this section shall be interpreted to provide
otherwise.

This section shall not require an employer to provide employee benefits for
abortion except when medical complications have arisen from an abortion.

Nothing in this section shall preclude an employer from providing employee
benefits for abortion under fringe benefit programs or otherwise affect bargain-
ing agreements in regard to abortion.

Source: Laws 1965, c. 276, § 11, p. 787; Laws 1973, LB 266, § 8; Laws
1977, LB 161, § 7; Laws 1984, LB 14A, § 2; Laws 1993, LB 360,
§ 11.

A regulated interstate carrier, subject to superior federal law, discrimination based upon disability. Ranger Division v. Bayne,
had a valid defense to state statutes regarding employment 214 Neb. 251, 333 N.W.2d 891 (1983).

48-1112 Indians; preferential treatment.

Nothing in the Nebraska Fair Employment Practice Act shall apply to any
business or enterprise on or near an Indian reservation with respect to any
publicly announced employment practice of such business or enterprise under
which a preferential treatment is given to any individual because he or she is an
Indian living on or near a reservation.

Source: Laws 1965, c. 276, § 12, p. 788; Laws 1993, LB 360, § 12.

48-1113 Preferential treatment; when not required.

Nothing in the Nebraska Fair Employment Practice Act shall be interpreted
to require any employer, employment agency, labor organization, or joint labor-
management committee subject to the act to grant preferential treatment to any
individual or to any group because of the race, color, religion, sex, disability,
marital status, or national origin of such individual or group on account of an
imbalance which may exist with respect to the total number or percentage of
persons of any race, color, religion, sex, disability, marital status, or national
origin employed by any employer, referred or classified for employment by any
employment agency or labor organization, admitted to membership or classi-
fied by any labor organization, or admitted to, or employed in, any apprentice-
ship or other training program, in comparison with the total number or
percentage of persons of such race, color, religion, sex, disability, marital
status, or national origin in any community, section, or other area, or in the
available work force in any community, section, or other area.

Source: Laws 1965, c. 276, § 13, p. 788; Laws 1973, LB 266, § 9; Laws
1977, LB 161, § 8; Laws 1993, LB 360, § 13.

48-1114 Opposition to unlawful practice; participation in investigation;
discrimination prohibited.

It shall be an unlawful employment practice for an employer to discriminate
against any of his or her employees or applicants for employment, for an
employment agency to discriminate against any individual, or for a labor
organization to discriminate against any member thereof or applicant for
membership, because he or she (1) has opposed any practice made an unlawful
employment practice by the Nebraska Fair Employment Practice Act, (2) has
made a charge, testified, assisted, or participated in any manner in an investi-
gation, proceeding, or hearing under the act, or (3) has opposed any practice or
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refused to carry out any action unlawful under federal law or the laws of this
state.

Source: Laws 1965, c. 276, § 14, p. 788; Laws 1985, LB 324, § 2; Laws
1986, LB 1108, § 2; Laws 1993, LB 360, § 14.

The unlawful practice, the opposition to which is protected by that of fellow employees. Wolfe v. Becton Dickinson & Co., 266
subsection (3) of this section, is that of the employer and not Neb. 53, 662 N.W.2d 599 (2003).

48-1115 Notice of employment; preference or discrimination; race, color,
religion, sex, disability, marital status, national origin; unlawful; exception.

It shall be an unlawful employment practice for an employer, labor organiza-
tion, or employment agency to print or publish or cause to be printed or
published any notice or advertisement relating to employment by such an
employer or membership in or any classification or referral for employment by
such a labor organization, or relating to any classification or referral for
employment by such an employment agency, indicating any preference, limita-
tion, specification, or discrimination based on race, color, religion, sex, disabili-
ty, marital status, or national origin, except that such a notice or advertisement
may indicate a preference, limitation, specification or discrimination based on
religion, sex, disability, marital status, or national origin when religion, sex,
disability, marital status, or national origin is a bona fide occupational qualifi-
cation for employment.

Source: Laws 1965, c. 276, § 15, p. 789; Laws 1973, LB 266, § 10; Laws
1977, LB 161, § 9.

48-1116 Equal Opportunity Commission; members; appointment; term; quo-
rum; compensation; executive director; representation.

There is hereby established an Equal Opportunity Commission to consist of
seven members to be appointed by the Governor. Terms of members shall be
three years. As the terms of the members expire, the Governor shall appoint or,
reappoint the members of the commission for terms of three years to succeed
the members whose terms expire. The commission shall elect one member to
serve as chairperson of the commission.

Four members of the commission shall constitute a quorum for the purpose
of conducting the business thereof. Any action of the commission shall require
at least four votes. A vacancy in the commission shall not impair the right of the
remaining members to exercise all the powers of the commission.

Members of the commission shall receive fifty dollars per day for their
services and shall be reimbursed for their expenses actually and necessarily
incurred in the performance of their duties as provided in sections 81-1174 to
81-1177. Reimbursement shall be for not more than two regular meetings per
month and not more than three training sessions for any one fiscal year. Any
member of the commission may be removed by the Governor for inefficiency,
neglect of duty, misconduct, or malfeasance in office after being given a written
statement of the charges and an opportunity to be heard thereon.

The commission shall establish and maintain its principal office in the city of
Lincoln and such other offices within the state as it may deem necessary. The
commission may meet and function at any place within the state. The commis-
sion shall appoint an executive director who shall be directly responsible to the
commission. The executive director may appoint such assistants, clerks, agents,
and other employees as such executive director may deem necessary, fix their

Reissue 2010 144



NEBRASKA FAIR EMPLOYMENT PRACTICE ACT §48-1117

compensation within the limitations provided by law, and prescribe duties of
such employees. The executive director may appoint additional staff as the
commission deems necessary.

The Attorney General shall represent and appear for the commission in all
actions and proceedings involving any question under the Nebraska Fair
Employment Practice Act, the Nebraska Fair Housing Act, or section 20-123,
20-124, or 20-132 and shall aid in any investigation or hearing had under either
act or any of such sections. The commission shall have an official seal which
shall be judicially noticed.

Source: Laws 1965, c. 276, § 16, p. 789; Laws 1969, c. 120, § 22, p. 552;
Laws 1977, LB 161, § 10; Laws 1981, LB 204, § 84; Laws 1989,
LB 175, 8§ 1; Laws 1991, LB 825, § 49.

Cross References

Nebraska Fair Housing Act, see section 20-301.

48-1117 Commission; powers; duties; enumerated.
The commission shall have the following powers and duties:

(1) To receive, investigate, and pass upon charges of unlawful employment
practices anywhere in the state;

(2) To hold hearings, subpoena witnesses, compel their attendance, adminis-
ter oaths, and take the testimony of any person under oath and, in connection
therewith, to require the production for examination of any books and papers
relevant to any allegation of unlawful employment practice pending before the
commission. The commission may make rules as to the issuance of subpoenas,
subject to the approval by a constitutional majority of the elected members of
the Legislature;

(3) To cooperate with the federal government and with local agencies to
effectuate the purposes of the Nebraska Fair Employment Practice Act, includ-
ing the sharing of information possessed by the commission on a case that has
also been filed with the federal government or local agencies if both the
employer and complainant have been notified of the filing;

(4) To attempt to eliminate unfair employment practices by means of confer-
ence, mediation, conciliation, arbitration, and persuasion;

(5) To require that every employer, employment agency, and labor organiza-
tion subject to the act shall (a) make and keep such records relevant to the
determinations of whether unlawful employment practices have been or are
being committed, (b) preserve such records for such periods, and (c) make such
reports therefrom, as the commission shall prescribe by regulation or order,
after public hearing, as reasonable, necessary, or appropriate for the enforce-
ment of the act or the regulations or orders thereunder. The commission shall,
by regulation, require each employer, labor organization, and joint labor-
management committee subject to the act which controls an apprenticeship or
other training program to maintain such records as are reasonably necessary to
carry out the purposes of the act, including, but not limited to, a list of
applicants who wish to participate in such program, including the chronologi-
cal order in which such applications were received, and to furnish to the
commission, upon request, a detailed description of the manner in which
persons are selected to participate in the apprenticeship or other training
program. Any employer, employment agency, labor organization, or joint labor-
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management committee which believes that the application to it of any regula-
tion or order issued under this section would result in undue hardship may
either apply to the commission for an exemption from the application of such
regulation or order or bring a civil action in the district court for the district
where such records are kept. If the commission or the court, as the case may
be, finds that the application of the regulation or order to the employer,
employment agency, or labor organization in question would impose an undue
hardship, the commission or the court, as the case may be, may grant appropri-
ate relief;

(6) To report, not less than once every two years, to the Clerk of the
Legislature and the Governor, on the hearings it has conducted and the
decisions it has rendered, the other work performed by it to carry out the
purposes of the act, and to make recommendations for such further legislation
concerning abuses and discrimination because of race, color, religion, sex,
disability, marital status, or national origin, as may be desirable. Each member
of the Legislature shall receive a copy of the report required by this subdivision
by making a request for it to the chairperson of the commission;

(7) To adopt and promulgate rules and regulations necessary to carry out the
duties prescribed in the act; and

(8) To examine and review the policies and procedures of the commission, its
investigators, and staff and deliver to the Legislature by January 1, 1994, a
report detailing specific proposals designed to expedite the complaint, investi-
gation, and hearing process of the commission. Such report shall include, but
not be limited to, an examination of the:

(a) Intake procedures and guidelines of the commission;

(b) Mediation, conciliation, arbitration, and informal conferences designed to
settle cases;

(c) Investigation and supervisory procedures which duplicate similar current
procedures or which are burdensome to a prompt investigation of a complaint;

(d) Handling of reports and investigations of the commission to develop
adequate clerical staff;

(e) Feasibility of revising and developing standard final investigative formats
for employment, housing, and harassment cases; and

(f) Proper role and function of the commission in the hearing process.

The review and examination of such policies and procedures in subdivision
(8) of this section shall include information from the executive director,
commission members, investigators, supervisory personnel, clerical staff, and
the public.

Source: Laws 1965, c. 276, § 17, p. 790; Laws 1973, LB 266, § 11; Laws
1977, LB 161, § 11; Laws 1979, LB 322, § 18; Laws 1981, LB
545, § 11; Laws 1984, LB 14A, § 3; Laws 1993, LB 124, § 3;
Laws 1993, LB 360, § 15.

48-1118 Unlawful practice; charge; time for filing; prescreening procedure
and determination; investigation; confidential informal actions; procedure;
violation; penalty; interrogatories.

(1) Whenever it is charged in writing under oath or affirmation by or on
behalf of a person or persons claiming to be aggrieved and such charge sets
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forth the facts upon which it is based that an employer, employment agency, or
labor organization has engaged in an unlawful employment practice, the
commission staff shall furnish such employer, employment agency, or labor
organization with a copy of such charge within ten days, including a statement
of the date, place, and circumstances of the alleged unlawful employment
practice. Prior to initiating any investigation, the commission staff shall screen
a charge pursuant to an established, clearly defined prescreening procedure to
determine subject matter jurisdiction to handle such charge. Any charge with-
out sufficient subject matter jurisdiction shall not be investigated and notice of
such prescreening determination shall be promptly conveyed by the executive
director to the person claiming to be aggrieved. When a charge is determined
to be within the subject matter jurisdiction of the commission, the commission
staff shall make an investigation of such charge, but such charge shall not be
made public by the commission. If the executive director determines after such
investigation that there is not reasonable cause to believe that the charge is
true, the executive director shall dismiss the charge and promptly notify the
person claiming to be aggrieved and the respondent of his or her action. If the
executive director determines after such investigation that there is reasonable
cause to believe that the charge is true, the commission shall endeavor to
eliminate any such alleged unlawful employment practice and settle any claim
by informal methods of conference, conciliation, persuasion, mediation, or
arbitration. The settlement efforts shall be scheduled and completed within
thirty days of the probable cause finding. Nothing said or done during and as a
part of such endeavors may be made public by the commission without the
written consent of the parties or used as evidence in a subsequent proceeding.
Any officer or employee of the commission who makes public in any manner
whatever any information in violation of this subsection shall be guilty of a
Class III misdemeanor except as provided in subdivision (3) of section 48-1117.

(2) A written charge of violation of the Nebraska Fair Employment Practice
Act shall be filed within three hundred days after the occurrence of the alleged
unlawful employment practice and notice of the charge, including a statement
of the date, place, and circumstances of the alleged unlawful employment
practice, shall be served upon the person against whom such charge is made
within ten days thereafter.

(3) A respondent shall be required to file with the commission a written
response to the written charge of violation within thirty days after service upon
the respondent. Failure to file a written response within thirty days, except for:
good cause shown, shall result in a mandatory reasonable cause finding against,
the respondent by the executive director. Failure by any complainant to
cooperate with the commission, its investigators, or staff, except for good cause
shown, shall result in dismissal of the complaint by the executive director.

(4) In connection with any investigation of a charge filed under this section,
the commission or its authorized agents may, at any time after a charge is filed,
issue or cause to be served interrogatories and shall have at all reasonable
times access to, for the purposes of examination, and the right to copy any
evidence or records of any person being investigated or proceeded against that
relate to unlawful employment practices covered by the act and are relevant to
the charge under investigation. The commission may seek preparation of and
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judicial enforcement of any legal process or interrogatories through the office
of the Attorney General.

Source: Laws 1965, c. 276, § 18, p. 792; Laws 1973, LB 265, § 3; Laws
1977, LB 40, § 301; Laws 1977, LB 161, § 12; Laws 1979, LB 4,
§ 4; Laws 1989, LB 175, § 2; Laws 1993, LB 124, § 4.

Generally, when a private individual brings a discrimination One hundred eighty day statute of limitations under Fair
action against an employer covered by the Nebraska Fair Em- Employment Practices Act may not be applied in federal civil
ployment Practice Act, the Nebraska Equal Opportunity Com- rights action. Chambers v. Omaha Public School Dist., 536 F.2d!
mission is not a proper party to any subsequent appeal. Zalkins 222 (8th Cir. 1976).

Peerless Co. v. Nebraska Equal Opp. Comm., 217 Neb. 289, 348
N.W.2d 846 (1984).

48-1119 Unlawful practice; complaint; notice; hearing; witnesses; evidence;
findings; civil action authorized; order.

(1) In case of failure to eliminate any unlawful employment practice by
informal methods of conference, conciliation, persuasion, mediation, or arbitra-
tion, the commission may order a public hearing. If such hearing is ordered,
the commission shall cause to be issued and served a written notice, together
with a copy of the complaint, requiring the person, employer, labor organiza-
tion, or employment agency named in the complaint, hereinafter referred to as
respondent, to answer such charges at a hearing before the commission at a
time and place which shall be specified in such notice. Such hearing shall be
within the county where the alleged unlawful employment practice occurred.
The complainant shall be a party to the proceeding, and in the discretion of the
commission any other person whose testimony has a bearing on the matter may
be allowed to intervene therein. Both the complainant and the respondent, in
addition to the commission, may introduce witnesses at the hearing. The
respondent may file a verified answer to the allegations of the complaint and
may appear at such hearing in person and with or without counsel. Testimony
or other evidence may be introduced by either party. All evidence shall be
under oath and a record thereof shall be made and preserved. Such proceed-
ings shall, so far as practicable, be conducted in accordance with the rules of
evidence applicable in the district courts of the State of Nebraska, and shall be
of public record.

(2) No person shall be excused from testifying or from producing any book,
document, paper, or account in any investigation, or inquiry by, or hearing
before the commission when ordered to do so, upon the ground that the
testimony or evidence, book, document, paper, or account required of such
person may tend to incriminate such person in or subject such person to
penalty or forfeiture; but no person shall be prosecuted, punished, or subjected
to any forfeiture or penalty for or on account of any act, transaction, matter, or
thing concerning which such person shall have been compelled under oath to
testify or produce documentary evidence, except that no person so testifying
shall be exempt from prosecution or punishment for any perjury committed by
such person in his or her testimony. Such immunity shall extend only to a
natural person who, in obedience to a subpoena, gives testimony under oath or
produces evidence, documentary or otherwise, under oath. Nothing in this
subsection shall be construed as precluding any person from claiming any right
or privilege available to such person under the fifth amendment to the Constitu-
tion of the United States.

(3) After the conclusion of the hearing, the commission shall, within ten days
of the receipt of the transcript or the receipt of the recommendations from the
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hearing officer, make and file its findings of fact and conclusions of law and
make and enter an appropriate order. The hearing officer need not refer to the
page and line numbers of the transcript when making his or her recommenda-
tion to the commission. Such findings of fact and conclusions of law shall be in
sufficient detail to enable a court on appeal to determine the controverted
questions presented by the proceedings and whether proper weight was given
to the evidence. If the commission determines that the respondent has inten-
tionally engaged in or is intentionally engaging in any unlawful employment
practice, it shall issue and cause to be served on such respondent an order
requiring such respondent to cease and desist from such unlawful employment
practice and order such other affirmative action as may be appropriate which
may include, but shall not be limited to, reinstatement or hiring of employees,
with or without backpay. Backpay liability shall not accrue from a date more
than two years prior to the filing of the charge with the commission. Interim
earnings or amounts earnable with reasonable diligence by the person or
persons discriminated against shall operate to reduce the backpay otherwise
allowable.

(4) A complainant who has suffered physical, emotional, or financial harm as
a result of a violation of section 48-1104 or 48-1114 may, at any stage of the
proceedings prior to dismissal, file an action directly in the district court of the
county where such alleged violation occurred. If the complainant files a district
court action on the charge, the complainant shall provide written notice of such
filing to the commission, and such notification shall immediately terminate all
proceedings before the commission. The district court shall docket and try such
case as any other civil action, and any successful complainant shall be entitled
to appropriate relief, including temporary or permanent injunctive relief, gener-
al and special damages, reasonable attorney’s fees, and costs.

(5) No order of the commission shall require the admission or reinstatement
of an individual as a member of a labor organization or the hiring, reinstate-
ment, or promotion of an individual as an employee, or the payment to him or
her of any backpay, if such individual was refused admission, suspended, or
expelled, or was refused employment or advancement or was suspended or
discharged for any reason other than discrimination on account of race, color,
religion, sex, disability, marital status, or national origin or in violation of]
section 48-1114. If the commission finds that a respondent has not engaged in
any unfair employment practice, it shall within thirty days state its findings of]
fact and conclusions of law. A copy of any order shall be served upon the
person against whom it runs or his or her attorney and notice thereof shall be
given to the other parties to the proceedings or their attorneys. Such order shall
take effect twenty days after service thereof unless otherwise provided and shall
continue in force either for a period which may be designated therein or until
changed or revoked by the commission.

(6) Except as provided in subsection (4) of this section, until a transcript of
the record of the proceedings is filed in the district court as provided in section
48-1120, the commission may, at any time upon reasonable notice and in such
a manner it shall deem proper, modify or set aside, in whole or in part, any
finding or order made by it.

Source: Laws 1965, c. 276, § 19, p. 793; Laws 1973, LB 266, § 12; Laws
1977, LB 161, § 13; Laws 1993, LB 124, § 5; Laws 2003, LB 701,
§ 2.
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Under subsection (3) of this section, in order to show a prima
facie case of discrimination, the plaintiff must show that the
discrimination was intentional. Lincoln County Sheriff’s Office
v. Horne, 228 Neb. 473, 423 N.W.2d 412 (1988).

Backpay awards under the Nebraska Fair Employment Prac-
tice Act must be reduced by earnings or amounts earnable with
reasonable diligence by the person or persons discriminated
against. Once an unlawfully discharged employee produces evi-
dence in support of his claim for backpay, contending that he
was unable to find comparable work, the employer has the
burden of showing that the discharged employee did not exer-
cise reasonable diligence in mitigating his damages. Airport Inn
v. Nebraska Equal Opp. Comm., 217 Neb. 852, 353 N.W.2d 727
(1984).

Prejudgment interest is not generally allowed on backpay
awards under the Nebraska Fair Employment Practice Act.
Airport Inn v. Nebraska Equal Opp. Comm., 217 Neb. 852, 353
N.W.2d 727 (1984).

Unemployment compensation benefits should be deducted
from a backpay award under the Nebraska Fair Employment
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Practice Act. Airport Inn v. Nebraska Equal Opp. Comm., 217
Neb. 852, 353 N.W.2d 727 (1984).

Generally, when a private individual brings a discrimination
action against an employer covered by the Nebraska Fair Em-
ployment Practice Act, the Nebraska Equal Opportunity Com-
mission is not a proper party to any subsequent appeal. Zalkins
Peerless Co. v. Nebraska Equal Opp. Comm., 217 Neb. 289, 348
N.W.2d 846 (1984).

To sustain a charge of discrimination where there is no
charge of a universal discriminatory practice or system, com-
plainant, in the record, must establish that the employer inten-
tionally engaged in acts which discriminated against complain-
ant in violation of the statutory prohibitions. Duffy v. Physicians
Mut. Ins. Co., 191 Neb. 233, 214 N.W.2d 471 (1974).

An award of punitive damages by the commission is not
required for a statutory violation, but if it would be required to
fully vindicate a federal constitutional right when before a
federal court, it would be required before the commission or a
state court. Gilliam v. City of Omaha, 331 F.Supp. 4 (D. Neb.
1971).

48-1120 Appeal; procedure; attorney’s fees; failure to appeal; effect.

(1) Any party to a proceeding before the commission aggrieved by such
decision and order and directly affected thereby may appeal the decision and
order, and the appeal shall be in accordance with the Administrative Procedure
Act.

(2) In any action or proceeding under the Nebraska Fair Employment
Practice Act wherein an appeal is lodged in the district court, the court, in its
discretion, may allow the prevailing party reasonable attorney’s fees as part of
the costs.

(3) If a respondent does not appeal an order, the commission may obtain a
decree of the court for the enforcement of such order upon showing that
respondent is subject to the commission’s jurisdiction and resides or transacts
business within the county in which the petition for enforcement is brought.

Source: Laws 1965, c. 276, § 20, p. 795; Laws 1977, LB 161, § 14; Laws

1988, LB 352, § 90.

Cross References

Administrative Procedure Act, see section 84-920.

1. Standard of review
2. Attorney’s fees
3. Miscellaneous

1. Standard of review

On appeal to the district court from an order of the Nebraska
Equal Opportunity Commission, the review is by trial de novo
upon the record. On further appeal to the Supreme Court, the
district court’s findings will not be disturbed if they are sup-
ported by substantial evidence. Hinzman v. Richman Gordman,
219 Neb. 875, 367 N.W.2d 131 (1985).

On appeal of review by the district court of an order of the
Nebraska Equal Opportunity Commission, the Supreme Court
will not disturb the district court’s findings if they are supported
by substantial evidence. Zalkins Peerless Co. v. Nebraska Equal
Opp. Comm., 217 Neb. 289, 348 N.W.2d 846 (1984).

On appeal to the district court from an order of the Nebraska
Equal Opportunity Commission, the review is by trial de novo
upon the record. Zalkins Peerless Co. v. Nebraska Equal Opp.
Comm., 217 Neb. 289, 348 N.W.2d 846 (1984).

The standard of review to be applied in review by the district
court and the Supreme Court of an order entered by the
Nebraska Equal Opportunity Commission is whether the find-
ings of the commission in support of such order are unreason-
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able or arbitrary or not supported by a preponderance of the
evidence. The court shall affirm if the finding is supported by
substantial evidence on the record. Nebraska P.P. Dist. v. Lacy,
215 Neb. 462, 339 N.W.2d 286 (1983).

On appeal to district court from an order of the Equal
Opportunity Commission, review is de novo upon the record to
determine whether the order was based upon substantial evi-
dence. Farmer v. Richman Gordman Stores, Inc., 203 Neb. 222,
278 N.W.2d 332 (1979).

Upon an appeal to the district court from an order of the
Equal Opportunity Commission, the district court review is de|
novo on the record. Snygg v. City of Scottsbluff Police Dept.,
201 Neb. 16, 266 N.W.2d 76 (1978).

2. Attorney’s fees

The plain meaning of subsection (6) of this section is to permit]
an award of attorney fees only where they were necessarily
incurred in determining an issue over which the district court!
had jurisdiction. Nebraska Dept. of Correctional Servs. v. Car-
roll, 222 Neb. 307, 383 N.W.2d 740 (1986).
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While awarding of attorney fees under this section is discre-
tionary with the district court, absent special circumstances, the
failure to award such fees is an abuse of discretion. Williams v.
Goodyear Tire & Rubber Co., 219 Neb. 748, 366 N.W.2d 132
(1985).

Unless there are special circumstances a prevailing plaintiff,
under the Nebraska Fair Employment Practice Act, should be
awarded a reasonable attorney fee for all stages of the proceed-
ings. In any action or proceeding under the Nebraska Fair
Employment Practice Act, the district court, in its discretion,
may allow the prevailing party a reasonable attorney fee. Air-
port Inn v. Nebraska Equal Opp. Comm., 217 Neb. 852, 353
N.W.2d 727 (1984).

This section does not provide for an attorney fee for services

provided in appeals taken from the district court. Northern
States Beef v. Stennis, 2 Neb. App. 340, 509 N.W.2d 656 (1993).

3. Miscellaneous

This section requires the filing of a petition and a certified
copy of the transcript of proceedings before the Nebraska Equal
Opportunity Commission within 30 days from the date of the
NEOC's final order in order to confer jurisdiction on the district

§48-1123

court. Transcon Lines, Inc., v. O’Neal, 230 Neb. 31, 429 N.W.2d
718 (1988).

There has been no entry of the order of the Nebraska Equal
Opportunity Commission until the date that written evidence of]
that order has been prepared, authoritatively signed, and placed
of record in the public files of such commission. Lincoln Co.
Sheriff’s Office v. Horne, 221 Neb. 867, 381 N.W.2d 159 (1986).

Substantial compliance with this section will be adequate to
meet the requirements thereof. Held facts of this case constitut-
ed substantial compliance. Ranger Division v. Bayne, 214 Neb.
251, 333 N.W.2d 891 (1983).

Appeal in proceedings under this act are governed by specific
provision herein for manner and scope of appeal, rather than|
the appeal provisions of the Administrative Procedure Act, sec-
tions 84-901 to 84-919. Duffy v. Physicians Mut. Ins. Co., 191
Neb. 233, 214 N.W.2d 471 (1974).

Since award of back pay by commission would be equivalent
to similar award in federal court and appeal is provided for,
state administrative remedy is adequate. Gilliam v. City of]
Omabha, 331 F.Supp. 4 (D. Neb. 1971).

48-1120.01 Action in district court; deadline; notice by commission.

The deadline for filing an action directly in the district court is ninety days
after the complainant receives notice of the last action the commission will take
on the complaint or charge. When entering the last action on the complaint or
charge, the commission shall issue written notice of such ninety-day deadline to
the complainant by certified mail, return receipt requested. The last action on
the complaint or charge includes the issuance of the final order after hearing,
the determination of reasonable cause or no reasonable cause, and any other
administrative action which ends the commission’s involvement with the com-
plaint or charge.

Source: Laws 2003, LB 701, § 1.

48-1121 Posting excerpts of law.

Every employer, employment agency, and labor organization subject to the
Nebraska Fair Employment Practice Act shall post in a conspicuous place or
places on his, her, or its premises a notice to be prepared or approved by the
commission which shall set forth excerpts of the act and such other relevant
information which the commission deems necessary to explain the act.

Source: Laws 1965, c. 276, § 21, p. 796; Laws 1993, LB 360, § 16.

48-1122 Contracts with state and political subdivisions; requirements.

Every contract to which the state or any of its political subdivisions is a party
shall contain a provision requiring the contractor and his subcontractors not to
discriminate against any employee or applicant for employment, to be em-
ployed in the performance of such contract, with respect to his hire, tenure,
terms, conditions, or privileges of employment, because of his race, color,
religion, sex, disability, or national origin.

Source: Laws 1965, c. 276, § 22, p. 797; Laws 1973, LB 266, § 13.

48-1123 Violations; penalty.

Any person, employer, labor organization, or employment agency who or
which willfully resists, prevents, impedes, or interferes with the commission or
any of its members or representatives in the performance of duty under the
Nebraska Fair Employment Practice Act or willfully violates an order of the
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commission shall be guilty of a Class III misdemeanor. Procedure for the
review of the order shall not be deemed to be such willful conduct.

Source: Laws 1965, c. 276, § 23, p. 797; Laws 1977, LB 40, § 302; Laws
1993, LB 360, § 17.

48-1124 Construction of act.

Nothing contained in the Nebraska Fair Employment Practice Act shall be
deemed to repeal any of the provisions of the civil rights law, any other law of
this state, or any municipal ordinance relating to discrimination because of]
race, creed, color, religion, sex, disability, or national origin.

Source: Laws 1965, c. 276, § 24, p. 797; Laws 1973, LB 266, § 14; Laws
1993, LB 360, § 18.

48-1125 Act, how cited.
Sections 48-1101 to 48-1125 shall be known and may be cited as the
Nebraska Fair Employment Practice Act.

Source: Laws 1965, c. 276, § 26, p. 797; Laws 1993, LB 360, § 19; Laws
2003, LB 701, § 3.

48-1126 State and governmental agencies; suits against.

The state and governmental agencies created by the state may be sued upon
claims arising under the Nebraska Fair Employment Practice Act in the same
manner as provided by such law for suits against other employers.

Source: Laws 1979, LB 67, § 2; Laws 1983, LB 447, § 74.

Cross References

Nebraska Fair Employment Practice Act, see section 48-1125.

ARTICLE 12
WAGES
(a) MINIMUM WAGES
Section
48-1201. Policy.
48-1202. Terms, defined.
48-1203 Wages; minimum rate.

48-1203:01. Training wage; rate; limitations.
48-1204. Repealed. Laws 1987, LB 474, § 3.

48-1205. Sections; posting.

48-1206. Commissioner of Labor; subpoena records and witnesses; violations; pen-
alty; civil actions.

48-1207. Bargaining collectively; sections not applicable.

48-1208. Other laws; applicability of sections.

48-1209. Act, how cited.
48-1209.01. Police; firefighters; cities having a population of more than 10,000 inhabit-
ants; minimum salaries.

(b) SEX DISCRIMINATION

48-1210. Repealed. Laws 1969, c. 389, § 10.
48-1211. Repealed. Laws 1969, c. 389, § 10.
48-1212. Repealed. Laws 1969, c. 389, § 10.
48-1213. Repealed. Laws 1969, c. 389, § 10.
48-1214. Repealed. Laws 1969, c. 389, § 10.
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Section
48-1215. Repealed. Laws 1969, c. 389, § 10.
48-1216. Repealed. Laws 1969, c. 389, § 10.

48-1217. Repealed. Laws 1969, c. 389, § 10.

48-1218. Repealed. Laws 1969, c. 389, § 10.

48-1219. Discriminatory wage practices based on sex; policy.

48-1220. Terms, defined.

48-1221. Prohibited acts.

48-1222. Equal Opportunity Commission; powers.

48-1223. Violation of sections; damages; attorney’s fees; agreements, effect; action;
order of court.

48-1224. Limitation of action.

48-1225. Records; employer keep and maintain; contents.

48-1226. Copy or abstract of sections; post; furnish employers.

48-1227. Violations; penalty.
48-1227.01. Suits against governmental bodies; authorized.

(c) WAGE PAYMENT AND COLLECTION

48-1228. Act, how cited.

48-1229. Terms, defined.

48-1230. Employer; regular paydays; altered; notice; deduct, withhold, or divert
portion of wages; when; itemized statement; duty of employer to furnish;
unpaid wages; when due.

48-1230.01. Employer; unpaid wages constituting commissions; duties.

48-1231. Employee; claim for wages; suit; judgment; costs and attorney’s fees;
failure to furnish itemized statement; penalty.
48-1232. Employee; claim; judgment; additional recovery from employer; when.

(a) MINIMUM WAGES
48-1201 Policy.

It is declared to be the policy of this state (1) to establish a minimum wage
for all workers at levels consistent with their health, efficiency and general well-
being, and (2) to safeguard existing minimum wage compensation standards
which are adequate to maintain the health, efficiency and general well-being of
workers against the unfair competition of wage and hours standards which do
not provide adequate standards of living.

Source: Laws 1967, c. 285, 8 1, p. 773.

48-1202 Terms, defined.

For purposes of the Wage and Hour Act, unless the context otherwise
requires:

(1) Employ shall include to permit to work;

(2) Employer shall include any individual, partnership, limited liability com-
pany, association, corporation, business trust, legal representative, or organized
group of persons employing four or more employees at any one time except for
seasonal employment of not more than twenty weeks in any calendar year,
acting directly or indirectly in the interest of an employer in relation to an

employee, but shall not include the United States, the state, or any political
subdivision thereof;

(3) Employee shall include any individual employed by any employer but
shall not include:

(a) Any individual employed in agriculture;
(b) Any individual employed as a baby-sitter in or about a private home;
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(¢) Any individual employed in a bona fide executive, administrative, or
professional capacity or as a superintendent or supervisor;

(d) Any individual employed by the United States or by the state or any
political subdivision thereof;

(e) Any individual engaged in the activities of an educational, charitable,
religious, or nonprofit organization when the employer-employee relationship
does not in fact exist or when the services rendered to such organization are on
a voluntary basis;

(f) Apprentices and learners otherwise provided by law;

(g) Veterans in training under supervision of the United States Department of
Veterans Affairs;

(h) A child in the employment of his or her parent or a parent in the
employment of his or her child; or

(i) Any person who, directly or indirectly, is receiving any form of federal,
state, county, or local aid or welfare and who is physically or mentally disabled
and employed in a program of rehabilitation, who shall receive a wage at a
level consistent with his or her health, efficiency, and general well-being;

(4) Occupational classification shall mean a classification established by the
Dictionary of Occupational Titles prepared by the United States Department of
Labor; and

(5) Wages shall mean all remuneration for personal services, including
commissions and bonuses and the cash value of all remunerations in any
medium other than cash.

Source: Laws 1967, c. 285, § 2, p. 773; Laws 1969, c. 408, § 1, p. 1411;
Laws 1973, LB 343, § 1; Laws 1991, LB 2, § 8; Laws 1991, LB
297,8 1; Laws 1993, LB 121, § 298.

48-1203 Wages; minimum rate.

(1) Except as otherwise provided in this section and section 48-1203.01, every
employer shall pay to each of his or her employees a minimum wage of:

(a) Five dollars and fifteen cents per hour through July 23, 2007;

(b) Five dollars and eighty-five cents per hour on and after July 24, 2007,
through July 23, 2008;

(c) Six dollars and fifty-five cents per hour on and after July 24, 2008,
through July 23, 2009; and

(d) Seven dollars and twenty-five cents per hour on and after July 24, 2009.

(2) For persons compensated by way of gratuities such as waitresses, waiters,
hotel bellhops, porters, and shoeshine persons, the employer shall pay wages at
the minimum rate of two dollars and thirteen cents per hour, plus all gratuities
given to them for services rendered. The sum of wages and gratuities received
by each person compensated by way of gratuities shall equal or exceed the
minimum wage rate provided in subsection (1) of this section. In determining
whether or not the individual is compensated by way of gratuities, the burden
of proof shall be upon the employer.

(3) Any employer employing student-learners as part of a bona fide vocational
training program shall pay such student-learners’ wages at a rate of at least
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seventy-five percent of the minimum wage rate which would otherwise be
applicable.

Source: Laws 1967, c. 285, § 3, p. 775; Laws 1969, c. 408, § 2, p. 1413;
Laws 1973, LB 343, 8 2; Laws 1987, LB 474, § 1; Laws 1989, LB
412, 8 1; Laws 1991, LB 297, § 2; Laws 1997, LB 569, § 1; Laws
2007, LB265, § 22.

48-1203.01 Training wage; rate; limitations.

An employer may pay a new employee who is younger than twenty years of
age and is not a seasonal or migrant worker a training wage of at least seventy-
five percent of the federal minimum wage for ninety days from the date the new
employee was hired. An employer may pay such new employee the training
wage rate for an additional ninety-day period while the new employee is
participating in on-the-job training which (1) requires technical, personal, or
other skills which are necessary for his or her employment and (2) is approved
by the Commissioner of Labor. No more than one-fourth of the total hours paid
by the employer shall be at the training wage rate.

An employer shall not pay the training wage rate if the hours of any other
employee are reduced or if any other employee is laid off and the hours or
position to be filled by the new employee is substantially similar to the hours or
position of such other employee. An employer shall not dismiss or reduce the
hours of any employee with the intention of replacing such employee or his or
her hours with a new employee receiving the training wage rate.

Source: Laws 1991, LB 297, § 3; Laws 1997, LB 569, § 2; Laws 2007,
LB265, § 23.

48-1204 Repealed. Laws 1987, LB 474, § 3.

48-1205 Sections; posting.

Every employer subject to the provisions of sections 48-1201 to 48-1209 shall
keep a summary of sections 48-1201 to 48-1209, furnished by the Commission-
er of Labor without charge, posted in a conspicuous place on or about the
premises wherein any person subject to the provisions of sections 48-1201 to
48-1209 is employed.

Source: Laws 1967, c. 285, § 5, p. 775.

48-1206 Commissioner of Labor; subpoena records and witnesses; violations;
penalty; civil actions.

(1) The Commissioner of Labor shall have the authority to subpoena records
and witnesses related to the enforcement of section 48-1203 and this section.
The commissioner or his or her agent may inspect all related records and
gather testimony on any matter relative to the enforcement of the Wage and
Hour Act.

(2) Any employer who violates any of the provisions of section 48-1203 shall
be guilty of a Class IV misdemeanor.

(3) It shall be the duty of the county attorney for the county in which any
violation of the Wage and Hour Act occurs to prosecute the same in the district
court in the county where the offense occurred.
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(4) Any employer who violates any provision of section 48-1203 shall be liable
to the employees affected in the amount of their unpaid minimum wages, as the
case may be.

(5) Action to recover unpaid minimum wages as provided in subsection (4) of
this section may be maintained in any court of competent jurisdiction by any|
one or more employees for and in behalf of himself, herself, or themselves and
other employees similarly situated, or such employee or employees may desig-
nate an agent or representative to maintain such action for and in behalf of all
employees similarly situated. The court in which any action is brought under
this subsection shall, in addition to any judgment awarded to the plaintiff or
plaintiffs, allow costs of the action and reasonable attorney’s fees to be paid by
the defendant. In any proceedings brought pursuant to this subsection, the
employee shall not be required to pay any filing fee or other court costs
necessarily incurred in such proceedings.

Source: Laws 1967, c. 285, § 6, p. 775; Laws 1973, LB 343, § 4; Laws
1977, LB 40, § 303; Laws 1987, LB 474, § 2.

48-1207 Bargaining collectively; sections not applicable.

Nothing in sections 48-1201 to 48-1209 shall be deemed to interfere with,
impede or in any way diminish the right of employees to bargain collectively
with their employers through representatives of their own choosing in order to
establish wages or other conditions of work in excess of the applicable mini-
mum under the provisions of sections 48-1201 to 48-1209.

Source: Laws 1967, c. 285, 8 7, p. 776.

48-1208 Other laws; applicability of sections.

Any standards relating to minimum wage, maximum hours, or other working
conditions in effect on October 23, 1967, by or under any other law of this
state, which are more favorable to employees than those applicable to such
employees under the provisions of sections 48-1201 to 48-1209, shall not be
deemed to be amended, rescinded, or otherwise affected by sections 48-1201 to
48-1209 but shall continue in full force and effect.

Source: Laws 1967, c. 285, § 8, p. 776.

48-1209 Act, how cited.

Sections 48-1201 to 48-1209 shall be known and may be cited as the Wage
and Hour Act.

Source: Laws 1967, c. 285, 8 9, p. 776; Laws 1991, LB 297, § 4.

48-1209.01 Police; firefighters; cities having a population of more than
10,000 inhabitants; minimum salaries.

The officers and members of the police and paid fire departments of cities of]
the metropolitan and primary classes and of cities of the first class having a
population of more than ten thousand inhabitants shall each receive a salary of
not less than three hundred fifty dollars per month. The city council may, by
ordinance, at any time, change, fix or revise the salaries of the officers or
members of the police and fire departments of such cities, but in no instance

Reissue 2010 156



WAGES § 48-1220

shall the minimum salary of any officer or member be less than three hundred
fifty dollars per month.

Source: Laws 1965, c. 78, § 1, p. 313; Laws 1979, LB 80, § 63; R.S.1943,
(1983), § 19-1824.

(b) SEX DISCRIMINATION
48-1210 Repealed. Laws 1969, c. 389, § 10.
48-1211 Repealed. Laws 1969, c. 389, § 10.
48-1212 Repealed. Laws 1969, c. 389, § 10.
48-1213 Repealed. Laws 1969, c. 389, § 10.
48-1214 Repealed. Laws 1969, c. 389, § 10.
48-1215 Repealed. Laws 1969, c. 389, § 10.
48-1216 Repealed. Laws 1969, c. 389, § 10.
48-1217 Repealed. Laws 1969, c. 389, § 10.
48-1218 Repealed. Laws 1969, c. 389, § 10.

48-1219 Discriminatory wage practices based on sex; policy.

(1) The practice of discriminating on the basis of sex by paying wages to
employees of one sex at a lesser rate than the rate paid to employees of the
opposite sex for comparable work on jobs which have comparable require-
ments:

(a) Unjustly discriminates against the person receiving the lesser rate;
(b) Leads to low worker morale, high turnover, and frequent labor unrest;

(c) Discourages workers paid at the lesser wage rates from training for higher
level jobs;

(d) Curtails employment opportunities, decreases workers’ mobility, and
increases labor costs;

(e) Impairs purchasing power and threatens the maintenance of an adequate
standard of living by such workers and their families;

(f) Prevents optimum utilization of the state’s available labor resources; and

(g) Threatens the well-being of citizens of this state, and adversely affects the
general welfare.

(2) Tt is therefor declared to be the policy of this state through exercise of its
police power to correct and, as rapidly as possible, to eliminate discriminatory
wage practices based on sex.

Source: Laws 1969, c. 389, § 1, p. 1365.

48-1220 Terms, defined.

As used in sections 48-1219 to 48-1227.01, unless the context otherwise
requires:
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(1) Employee shall mean any individual employed by an employer, including
individuals employed by the state or any of its political subdivisions including
public bodies;

(2) Employer shall mean any person engaged in an industry who has fifteen
or more employees for each working day in each of twenty or more calendan
weeks in the current or preceding calendar year, any agent of such person, and
any party whose business is financed in whole or in part under the Nebraska
Investment Finance Authority Act, and includes the State of Nebraska, its
governmental agencies, and political subdivisions, regardless of the number of
employees, but such term shall not include the United States, a corporation
wholly owned by the government of the United States, or an Indian tribe;

(3) Wage rate shall mean all compensation for employment including pay-
ment in kind and amounts paid by employers for employee benefits as defined
by the commission in regulations issued under sections 48-1219 to 48-1227;

(4) Employ shall include to suffer or permit to work;
(5) Commission shall mean the Equal Opportunity Commission; and

(6) Person shall include one or more individuals, partnerships, limited
liability companies, corporations, legal representatives, trustees, trustees in
bankruptcy, or voluntary associations.

Source: Laws 1969, c. 389, § 2, p. 1366; Laws 1983, LB 424, § 5; Laws
1983, LB 626, § 75; Laws 1993, LB 121, § 299; Laws 2005, LB
10, § 1.

Cross References

Nebraska Investment Finance Authority Act, see section 58-201.

48-1221 Prohibited acts.

(1) No employer shall discriminate between employees in the same establish-
ment on the basis of sex, by paying wages to any employee in such establish-
ment at a wage rate less than the rate at which the employer pays any employee
of the opposite sex in such establishment for equal work on jobs which require
equal skill, effort and responsibility under similar working conditions. Wage
differentials are not within this prohibition where such payments are made
pursuant to: (a) An established seniority system; (b) a merit increase system; or
(c) a system which measures earning by quantity or quality of production or
any factor other than sex.

(2) An employer who is paying a wage differential in violation of the
provisions of sections 48-1219 to 48-1227 shall not, in order to comply with it,
reduce the wage rates of any employee.

(3) No person shall cause or attempt to cause an employer to discriminate
against any employee in violation of the provisions of sections 48-1219 to
48-1227.

(4) No employer may discharge or discriminate against any employee by
reason of any action taken by such employee to invoke or assist in any manner
the enforcement of the provisions of sections 48-1219 to 48-1227.

Source: Laws 1969, c. 389, § 3, p. 1366.

48-1222 Equal Opportunity Commission; powers.
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(1) The commission shall have the power and the duty to carry out the
provisions of sections 48-1219 to 48-1227.

(2) For this purpose, the commission shall have the power to enter the place
of employment of any employer to inspect and copy payrolls and other employ-
ment records, to compare character of work and operations on which persons
employed by him are engaged, to question such person, and to obtain such
other information as is reasonably necessary to the administration and enforce-
ment of the provisions of sections 48-1219 to 48-1227.

(3) The commission shall have power to examine witnesses under oath, and
to require by subpoena the attendance and testimony of witnesses and the
production of any documentary evidence relating to the subject matter of any
investigation undertaken pursuant to this section. Witnesses summoned by the
commission shall be paid the same fees as are allowed witnesses attending the
district court. In the event of the failure of a person to attend, testify or produce
documents under or in response to a subpoena, the district court for the county
in which the appearance is requested on application of the commission may
issue an order requiring such person to appear before the commission, or to
produce documentary evidence, and any failure to obey such order of the court
may be punished by the court as a contempt thereof.

(4) The commission is authorized to endeavor to eliminate pay practices
unlawful under the provisions of sections 48-1219 to 48-1227, by informal
methods of conference, conciliation and persuasion, and to supervise the
payment of wages owing to any employee under the provisions of sections
48-1219 to 48-1227.

(5) The commission shall have power to issue such regulations, not inconsis-
tent with the purpose of sections 48-1219 to 48-1227, as it deems necessary or
appropriate to carry out its provisions.

Source: Laws 1969, c. 389, § 4, p. 1367.

Cross References

For witness fees in district court, see section 33-139.

48-1223 Violation of sections; damages; attorney’s fees; agreements, effect;
action; order of court.

(1) Any employer who violates the provisions of section 48-1221 shall be
liable to the employee or employees affected in the amount of their unpaid
wages, and, in instances of willful violation, in employee suits under subsection
(2) of this section up to an additional equal amount as liquidated damages.

(2) Action to recover such liability may be maintained in any court of
competent jurisdiction by any one or more employees for and in behalf of
himself or themselves and other employees similarly situated. The court in such
action shall, in cases of violation in addition to any judgment awarded to the
plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid by the
defendant, and costs of the action.

(3) No agreement by any such employee to work for less than the wage to
which such employee is entitled under the provisions of sections 48-1219 to
48-1227 shall be a bar to any such action or to a voluntary wage restitution of|
the full amount due under the provisions of sections 48-1219 to 48-1227.

(4) At the written request of any employee claiming to have been paid less
than the wage to which he may be entitled under the provisions of sections
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48-1219 to 48-1227, the commission may bring any legal action necessary on
behalf of the employee to collect such claim for unpaid wages. The commission
shall not be required to pay the filing fee, or other costs, in connection with
such action. The commission shall have power to join various claims against
the employer in one cause of action.

(5) In proceedings under the provisions of this section, the court may order
other affirmative action as appropriate, including reinstatement of employees
discharged in violation of the provisions of sections 48-1219 to 48-1227.

(6) The commission shall have power to petition any court of competent
jurisdiction to restrain violations of section 48-1221 and for such affirmative
relief as the court may deem appropriate, including restoration of unpaid
wages and reinstatement of employees, consistent with the purpose of sections
48-1219 to 48-1227.

Source: Laws 1969, c. 389, § 5, p. 1368.

48-1224 Limitation of action.

Court action under the provisions of sections 48-1219 to 48-1227 may be
commenced no later than four years after the cause of action accrues.

Source: Laws 1969, c. 389, § 6, p. 1369.

48-1225 Records; employer keep and maintain; contents.

Every employer subject to the provisions of sections 48-1219 to 48-1227 shall
make, keep, and maintain such records of the wages and wage rates, job
classifications, and other terms and conditions of employment of the persons
employed by him, and shall preserve such records for such periods of time, and
shall make such reports therefrom as the commission shall prescribe.

Source: Laws 1969, c. 389, § 7, p. 1369.

48-1226 Copy or abstract of sections; post; furnish employers.

Every person subject to the provisions of sections 48-1219 to 48-1227 shall
keep an abstract or copy of sections 48-1219 to 48-1227 posted in a conspicu-
ous place in or about the premises wherein any employee is employed. Employ-
ers shall be furnished copies of abstracts of sections 48-1219 to 48-1227 by the
state on request without charge.

Source: Laws 1969, c. 389, § 8, p. 1369.

48-1227 Violations; penalty.

(1) Any person who violates any provision of sections 48-1219 to 48-1227, or
who discharges or in any other manner discriminates against any employee
because such employee has made any complaint to his employer, the commis-
sion, or any other person, or has instituted, or caused to be instituted any
proceeding under or related to sections 48-1219 to 48-1227, or has testified or
is about to testify in any such proceeding, shall be guilty of a Class III
misdemeanor.

(2) Any employer who violates the provisions of sections 48-1219 to 48-1227
by failing to keep the records required hereunder, or to furnish such records to
the commission upon request, or who falsifies such records, or who hinders,
delays, or otherwise interferes with the commission in the performance of its
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duties in the enforcement of the provisions of sections 48-1219 to 48-1227, or
refuses official entry into any place of employment which it is authorized by the
provisions of sections 48-1219 to 48-1227 to inspect, shall be guilty of a Class V
misdemeanor.

Source: Laws 1969, c. 389, 8 9, p. 1369; Laws 1977, LB 40, § 304.

48-1227.01 Suits against governmental bodies; authorized.

The state, governmental agencies, and political subdivisions may be sued
upon claims arising under sections 48-1219 to 48-1227 in the same manner as
provided by such sections for suits against other employers.

Source: Laws 1983, LB 424, § 6.

(c) WAGE PAYMENT AND COLLECTION

48-1228 Act, how cited.

Sections 48-1228 to 48-1232 shall be known and may be cited as the
Nebraska Wage Payment and Collection Act.

Source: Laws 1977, LB 220A, § 1; Laws 2007, LB255, § 1.

The Nebraska Wage Payment and Collection Act does not
represent a very clear mandate of public policy which would
warrant recognition of an exception to the employment-at-will
doctrine. Malone v. American Bus. Info., 262 Neb. 733, 634
N.W.2d 788 (2001).

Nebraska Wage Payment and Collection Act does not apply to
severance payment which becomes due upon termination of
employment. Babb v. United Food & Commercial Workers
Local 271, 233 Neb. 826, 448 N.W.2d 168 (1989).

If an employer and employee agree upon a bonus to be paid|
upon certain conditions and the conditions are fulfilled, the
bonus is wages under the Nebraska Wage Payment and Collec-
tion Act. Knutson v. Snyder Industries, Inc., 231 Neb. 374, 436
N.W.2d 496 (1989).

The Nebraska Wage Payment and Collection Act applies only]
to actions to recover wages due an employee for labor or
services performed for an employer. Heimbouch v. Victorio Ins.
Serv., Inc., 220 Neb. 279, 369 N.W.2d 620 (1985).

48-1229 Terms, defined.

For purposes of the Nebraska Wage Payment and Collection Act, unless the
context otherwise requires:

(1) Employer means the state or any individual, partnership, limited liability
company, association, joint-stock company, trust, corporation, political subdivi-
sion, or personal representative of the estate of a deceased individual, or the
receiver, trustee, or successor thereof, within or without the state, employing
any person within the state as an employee;

(2) Employee means any individual permitted to work by an employer
pursuant 