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You have agked whether good time applies to wandatory wininum
sentences., We conclude that good time doed not apply to wandatory
mininum sentences, and that an inmate way not be p.arelad, or
discharged ‘before the completion of the nandatory minimun texrt.

tn 1989, the Nebraska Legislature enacted LBS592, which
provided mandatory minlmum cexms for certain Arug offenges., 'The
Hill specified that any per.gon convicted of an offense carrylng
guch a wandatory minimam term nghall not be eligible for parole
prior to serving the wmandatory mininum gentence.’ Neb. Rev. 8talt.
§ 28-416 (10) (1989) .

On Jahuary 25, 1994, thig office advised the Direcktox of the

Nebragka Department of Coyrectional gervices and the Chaixpexrson of

" the Nebraska Board of Parole that, whether ox not the Department

, applied good time to mandatory miniwmum terms, {nmates could not be

. paroled prioxr tO sexrving their nandatory mindmum gentenced .
Attached for your reference is & CoORY of wmy letter EO Harold Claxke
and pBthel Landrum.
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In 1995, LB371 re-clagsified several criminal offenses,
causing them to carry mandatory minimum terms. The bill noted that
a !'person convicted of a felony for whieh a mandatory mindmum
sentence is prescribed shall not be eligible for probation", and
the billl re-wrote Nebraska's good time laws, effective July 1,
1996, so that good time is no longer applicable to minimum texrms:

[E]very committedidffichder shall be eligible for parole

when the offender has served one-half the minimum term of

hle or her sentence. No such reduction of gentence shall

be applidd to any sentence impoging a mandatory minilmun

term. '

Neb. Rev. Stat. § 83-1,110 (Supp. 199s),

The legislative history of LBS92 (1989) and LB371 (1995) makes
clear the fact that the Nebraska Legiglature expected inmates who
were sentenced for offenges carrying wandatory mininum terms to
serve the full mandatory winimum term before being paroled or
discharged. The introducers’ statements of ‘intent, their
introductions of the billsg before the Judiciary Committee, and the
discussion 'of the bills both before the Committes and during floor

debate, support this conclusisn. Yor exawple, when introducing
LB595 in 1989, Senator Chris Abboud eald Ehat “the bi1ll requires a
nandatory prison sentence upon  conviction . , . o, In hig

Statement of Intent for LB3IYL in 1995, 8enator John Lindsay
described the mandatory minimum terms as "the minimum penalty! of
"years lmprizonment!. He represented that: "No person sentenced
to a mandatory term under these statutes would be eligible for
probation or reductions for good time." During floor debate, there
wag discuseion of (unsuccessful) amendments which would have
allowed inmates to serve legs than the mandatory wminimuns
Pregcribed wunder LB371. Senator Kristensen saild: " [Thosae
anendments] will give them the opportunity for good time, so
instead of 25 years in prigon, they could be out in 12, and that is
something we cannot let happen in Nebraglka "

Although it is apparent from the Legislative Higtory of LB592
and LB371.that the Nebraska Legislature expected invates sentenced
to mandatory wminimum terms to be incarcerated for the full
mandatory winimum term, inmates could be discharged before the
explration of a mandatory winimum term if the Department of
Correctional Services were to apply good time to the inmates’
maximum terms and were to use the maximum terms to determine the
date of discharge, witHout coneideratlon of whether or not the
inmate had been sentenced to a mandatory minimum teym.
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pased on the Legislative History of LBS92 (1.989) and LB37TL
(L995), we concliude that an jnmate who has been gentenced to @&
mandatory ninimuwm term can nelther be paroled nox discharged from
custody of the Nebraska pepartment of Correctional Services priox
to serving the £ull mandatory ninimum texm.
SNV A
gincerely,

DON STENBERG
Attorney General

Laurie gz:mp

Deputy Attorney General
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«JEPARTMENT OF CoRRECTIONAL SERVICES
Harold W, Clarke

Director
" MEMORANDU M

DATE: September 18, 1996

TO: Records Staff E. Benjamin Nalson
FROM: Ron Riethmuller, Records Administrator W Goveraor
RE: Computing Parole Eligibility and Discharge Dates an Inmates Serving

Mandatory Minimums

To comply with the recent Attomey General's Opinion concerning mandatory minimum sentences,
the following procedures shall be used to insure that mandatory minimum terms are served,

We will procead with the procedure as was discussed at the July 12, 1996 records meeting
regarding parole eligibllity computation. The parole eligibility date is computed based on the
inmate sewving the entire mandatory minimum term provided by statute plus one-half (%) of the
balance of any court imposed minimum term beyond the mandatory minimum, For example, a
total sentence of 8 to 14 years fora 1DF (mandatory minimum of 3 years) is computed as follows:

Parole Eligibility: Inmate must serve the entire three (3) years PLUS one-half
(*2) of the remaining five () years, a total of § % years for
parole eligibility.  This procedure, which complies with the
language in LB 371 « Prehibits awarding of good time on mandatory
minimums.

The following Procedure will Insure that no Inmate is discharged prior to serving the mandatory

minimum,
1. The discharge date on the maximum term will be compared with the mandatory
minimum provided by statute,
2. If the discharge date is prior to the inmate serving the entire Statutory mandatory
minimum, the discharge date shall be changed to reflact the later date,
Example: If an inmate is sentenced to a term of 3 to 5 years for g 1DF
under LB 816, both the Parole eligibility and discharga dates would
be 3 years.
3. If the discharge date an the maximum temm js longer than the mandatory minimum.

no changes will be made on the discharge date,

I have reviewed the mandatory minimums on al| active inmates; this Procedure will extand the
discharge dates of nine inmates. A list of the affected inmates is attached.

XC: Harold W. Clarke
Larry A, Tewes
George D. Green
Laurie Smith Camp
Manuel S. Gallardo
P.O. Box 94661 o Lincoln, Nebraska 68509.4661 ® Phona (402) 4712654
An Equat Opportunky/Aftrmative Action Emplayer

@- evinted On' racycled pager !
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Briefs and Other Related Documents
Judges and Attorneys

Supreme Court of Nebraska.
James JOHNSON, Appellee,
v,

Mike KENNEY, Appellant.

No. S-02-202.
Dec. 20, 2002,

Subsequent to Defendant pled guilty of dellvery of a controlied substance and being a hablitual
criminal, defendant filed petition seeking habeas corpus rellef. The District Court, Lancaster County,

Paul D, Merritt, Jr., J., found defendant was being detained without legal authority and ordered that
he be discharged. State appealed. The Supreme Court, Wright, J., held that statute requiring
executive officer of correctional facility to reduce term of committed offender for good behavlor did
not apply to reduce mandatory minlmum sentences imposed on habltual criminals.

Reversed and remanded with directions to dismlss.

West Headnotes

11 @ KeyCite Citing References for this Headnote

¢=110 Criminal Law
21 10XXIV Review

ow110XXIV(L) Scope of Review in General

<=1 10XXIV(L)4 Scope of Inquiry
¢=110Kk1134.29 k. Constitutional Issues in general. Most Cited Cases

(Formerly 110k1134(3))

Interpretation of a statute presents a question of law, In connection with which an appellate court
has an obligation to reach an independent concluslon Irrespective of the decision made by the court
below.

[21 @ KeyClte Clting References for this Headnote

=310 Prisons
©=310II Prisoners and Inmates
¢=310II(F} Duration of Confinement
310k243 Good Conduct or Other Earned Credits Against Sentence
{=310k245 Rlight to Credits; Eliglbility and Entitlement
¢=«310k245(3) k. Partlcular issues and applications. Most Clted Cases
(Formerly 310k15(3))

¢=~350H Sentencing and Punishment @WMMQE

»350HVI Habitual and Career Offenders
G=350HVI(L) Punishment
o»350Hk1400 k. In general. Most Clted Cases

Statute requliring executlve offlcer of correctional facillty to reduce term of commiltted offender for

http://web2.westlaw.com/result/documenttext.aspx?fn=_top&rp=%2fFind%2fdefau1t.wl&c... 8/25/2014
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Statutes; Intent of habitual criminal sentencing would be thwarted If good time credit were applied to
maximum term of sentence before mandatory minimum sentence had been served, t

31 @ _KeyCite Citing References for this Headnote

=361 Statutes
©=3611I1 Construction
&+361111(C) Clarity and Ambiguity; Multiple Meanings
©=361k1101 k. In general. Most Cited Cases
(Formerly 361k190)

A statute Is open for construction only when the language used requires Interpretation or may
reasonably be considered amblguous.

ol
41 Mﬁgv(ﬁlte Citing References for this Headnote

=361 Statutes
C=3611I1 Construction
=3611I1(C) Clarlty and Amblguity; Multiple Meanings
=361k1102 k., What constitutes ambigulty; how determined. Most Clted Cases
(Formerly 361k190)

=361 Statutes M KeyClte Citing References for this Headnote
&=36111 Construction
©=3611II(G) Other Law, Construction with Reference to
©=361k1210 Other Statutes
¢=»361k1216 Similar or Related Statutes
wr361k1216(3) k. In parl materla. Most Cited Cases
(Formerly 361k190)

A statute Is ambiguous when the language used cannot be adequately understood either from the
plaln meaning of the statute or when considered In parl materia with any related statutes,

[5]1 @ KeyCite Citing References for this Headnote

©+*361 Statutes
&»3611I1 Construction
G=36111I(A) In General
©+361k1074 Purpose
“=361k1075 k. In general. Most Cited Cases
(Formerly 351k184) '

t=361 Statutes @’ KeyCite Q];{ng&ﬁemngeg_tgx' this Headnote

=3611V Operation and Effect
¢=361k1402 Construction in Vlew of Effects, Consequences, or Results
©Om361k1403 k. In general. Most Cited Cases
(Formerly 361k184)

In construlng a statute, a court must look to the statute's Purpose and glve the statute a
reasonable construction which best achleves that purpose, rather than a construction whlch would

cAdnsAMcT o~ L an oot e e

hﬁb://web?..westlnw,nnm/rn.qnlf/dnnnmnnﬂnw RO ¥ S WP Py,



654 N.W.2d 191 Page 3 of 8

defeat It.
[§_1 KeyCite Clting References fot. thls Headnote

¢~361 Statutes
361111 Construction
¢=361111(A) In General
0=-361k1078 Language
=361k1080 k. Language and Intent, wlil, purpose, or pollcy. Most Cited Cases
(Formerly 361k184)

=361 Statutes @ KeyClte Cltlng References for this Headnote
ow361111 Construction
o~361111(B) Plalin Language; Plaln, Ordinary, or Common Meaning
=361k1091 k. In general. Most Cited Cases
(Formerly 361k184)

<361 Statutes @ KeyClte Citing References for this Headnote
<»36111I Construction
¢=361III(E) Statute as a Whole; Relation of Parts to Whole and to One Another
¢=361k1151 k. In general, Most Clted Cases
(Formerly 361k184)

In construlng a statute, a court must determine and glve effect to the purpose and intent of the
Leglslature as ascertained from the entire language of the statute consldered In Its plain, ordInary,

and popular sense.

[11@ KeyCite Citing References for this Headnote

=361 Statutes
=36 1111 Construction
¢»3611II(M) Presumptions and Inferences as to Construction
=361k1381 Other Law, Construction with Reference to
¢=361k1386 k. Change In law. Most Clted Cases
(Formerly 361k212.7)

If, In a subsequent enactment on the same or similar subject, the Leglslature uses different terms
In the same connectlon, a court Interpreting the subsequent enactment must presume that the
Leglslature intended a change In the law.

*%192 Syllabus by the Court

%47 1. Statutes: Appeal and Error. Interpretation of a statute presents a question of law, In
connection with which an appellate court has an obligation to reach an Independent conclusion
irrespective of the decislon made by the court below.

2. Statutes. A statute is open for construction ohly when the language used requires
Interpretation or may reasonably be considered ambiguous.

3. Statutes. A statute |s amblguous when the language used cannot be adequately understood
either from the plaln meaning of the statute or when consldered In parl materla with any related

statutes.

4, Statutes. In construlng a statute, a court must look to the statute's purpose and glve the

http://webZ.westlaw.com/result/documenttext.aspx?fn=_top&rp=%2fFind%2fdefault.wl&c... 8/25/2014
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statute a reasonable construction which best achieves that purpose, rather than a construction
which would defeat |t.

5. Statutes: Legislature: Intent. In construing a statute, a court must determine and glve effect
to the purpose and Intent of the Leglslature as ascertalned from the entire language of the statute
considered In its plaln, ordinary, and popular sense. ;

6. Statutes: Legislature: Intent: Presumptions. If, in a subsequent enactment on the same or
similar subject, the Leglslature uses different terms In the same connection, a court Interpreting the
subsequent emactment must presume that the Legislature intended a change In the law.

Don Stenberg, Attorney General, and Linda L. Willard, Lincoln, for appellant,
i&ahim_el._ga_mi]ggmg, of Kleveland Law Offices, for appellee, and, on brief, James Johnson, pro
se.

*48 HENDRY, C.J., and WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCORMACK, and MILLER-
LERMAN, 11.

WRIGHT, J.
NATURE OF CASE

James Johnson pled guilty to charges of dellvery of a controlled substance and belng a habitual
criminal, and he was sentenced to 10 years' imprisonment. Johnson subsequently flled a petition
seeking habeas corpus relief, alleging that pursuant to Neb.Rev.Stat. § 83-1,107(1) (Relssue 1994),
he was entitled to have his sentence reduced by 6 months for each year of the sentence and that as a
result of not recelving such sentence reduction, he was being wrongfully held. (Although § 83-1,107
has subsequently been amended, all references in this opinlon are to Relssue 1994.) The district court
for Lancaster County found that Johnson was being detalned without legal authority and ordered that
he be discharged from the custody of the Department of Correctional Services (Department). Mike
Kenney, warden of the Nebraska State Penltentlary, appeals,

SCOPE OF REVIEW

[1] Eg Interpretation of a statute presents a question of law, In connection with which an appellate
court has an obllgation to reach an Independent conclusion Irrespective of the decision made by the
court below. State v. Mather, 264 Neb, 182, 646 N.W.2d 605 (2002).

*%193 FACTS
On September 16, 1996, Johnsan pled gullty to charges of dellvery of a controlled substance and
being a habitual criminal. Thereafter, he was sentenced to a term of 10 years' Imprisonment with
credit for 243 days previously served,

On March 12, 2001, Johnson filed a pro se petition for writ of habeas carpus, seeking relief under

b.Rev.Stat. § 29-2801 et se (Relssue 1995). Johnson alleged that pursuant to Nebraska's “good
time statute,” § 83-1,107(1), he was entitled to have his sentence reduced by 6 months for each
year of the sentence, and that Kenney had falled to give him that credit. Johnson claimed that as a
result of Kenney's failure to give Johnson good time credit, he was being wrongfully held by the
Department.

*49 Johnson was sentenced pursuant to Neb.Rev.Stat, § 29-2221(1) (Reissue 1995), which
requires a mandatory minimum term of 10 years in prison for a habltual criminal conviction.
Throughout these proceedings, Kenney has maintained that good time credit required by § 83-1,107
(1) does not apply to a mandatory minimum sentence Imposed under § 29-2221(1).

The trlal court found that Johnson was entltied to recelve good time credit of 6 months for each

year of the sentence imposed. The court concluded that with a proper applicatlon of good time credit,
the maximum portion of Johnson's sentence should have been reduced to 5 years. Finding that no

htto://web2.westlaw com/resnlt/dactmenttext Ak 2= tAanR =0 fRindV M fAafanlt win  RM5/M014
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evidence had been presented to establish that Johnson had lost any of his good time credit, the
court determined that Johnson was belng detained without legal authorlty and ordered that he be
discharged. Kenney flled a timely notlce of appeal, and we granted Johnson's petition to bypass.

ASSIGNMENT OF ERROR
Kenney asserts, restated, that the trial court erred In finding that good time credit applles to
mandatory minimum sentences imposed on habltual criminals under § 29-2221(1).

ANALYSIS
The Issue presented s one of statutory Interpretation: whether the good time credit set forth In §
83-1,107(1) applles to the mandatory minimum sentence imposed upon Johnson pursuant to g 29-
2221(1). We first set forth the relevant portions of each statute.

Before It was amended by 1995 Neb. Laws, L.B. 371, § 29-2221 provided that the minimum
sentence imposed on a person found to be a habitual criminal was a term of not less than 10 years.
See § 29-2221 (Cum.Supp.1994). As amended by L.B. 371, § 29-2221(1) provides that a habitual
criminal “shall be punished by imprisonment ... for a mandatory minimum term of ten years and a
maximum term of not more than sixty years.” L.B. 371 became operative on September 9, 1995, and

is applicable to Johnson's case.

The relevant version of § 83-1,107 provides:

(1) The chief executive officer of a facility shall reduce the term of a committed offender by six
months for each *50 year of the offender's term and pro rata for any part thereof which Is less than
a year. The total of all such reductions shall be credited from the date of sentence, which shall
Include any term of confinement prior to sentence and commitment as provided pursuant to section
83-1,106, and shall be deducted:

(a) From the minimum term, to determine the date of eligibillty for release on parole; and

**194 (b) From the maximum term, to determine the date when discharge from the custody of
the state becomes mandatory.

In granting Johnson habeas corpus rellef, the trial court stated It was clear that § 29-2221(1)
required a sentencing court In every case to Impose a mandatory minimum sentence of 10 years. It
noted, however, that such a requirement did not answer the question of whether Johnson, who
recelved a stralght sentence of 10 years, which represented both the mandatory minimum and the
maximum sentence, was entitled to recelve good time credlt agalnst hls sentence.

The trlal court stated that although the Imposition of a mandatory minimum sentence affects a
person's eligibllity for probation and parole, § 83-1,107 does not address the effect Imposition of a
mandatory minimum sentence has on the application of good time credit to the maximum portion of
the sentence. In essence, the court concluded that § 83-1,107 does not speclfically exclude
appllcation of good time to the maximum portion of the sentence when a mandatory minimum
sentence has been Imposed. Finding no amblguities In § 83-1,107, the court stated there was no
need to resort to judlicial Interpretation nor any need to look to the leglslative intent,

Llll@m @[ﬁu @ We disagree with the trial court's finding that § 83-1,107 Is not ambiguous. A
statute Is open for construction only when the language used requires Interpretation or may
reasonably be consldered ambiguous. ¢ V. fn and £ Neb
273 (2001). A statute Is ambiguous when the language used cannot be adequately understood elther
from the plain meaning of the statute or when consldered In parl materla with any related statutes.
Premium Farms v. County of Holt, 263 Neb. 415, 640 N.W.2d 633 (2002). It Is undisputed that a ¥51
habitual criminal sentenced under § 29-2221 may not be released on parole untll the Individual has
served the mandatory minimum sentence of 10 years. The fact that § 83-1,107 does not address
whether good time may be applied to the maximum term of the sentence when the mandatory
minimum and the maxImum term are the same number of years glves rise to the ambiguity.

http://web2.westlaw.com/result/documcnttex’c.aspx?fn=_top&rp=%ZfFind%Zfdefault.wl&c... 8/25/2014
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When the relevant statutes are consldered In parl materia, the intent of habitual criminal
sentencing Is thwarted If good time credit s applied to the maximum term of the sentence before the
mandatory minimum sentence has been served. The minimum portion of the sentence would have no
meaning.

In 1992, the Legislature passed L.B. 816, which made significant changes to the law regarding
good time credit for criminal offenders under § 83-1,107. In explaining one of the purposes of the
changes, the Introducer, Senator Ernie Chambers, stated;

The other significant effects of this bill Is [sic] that no one will become eligible for parole after their
mandatory discharge date.... Under the current law, a person can reach a date when they must be
discharged before they are even eligible to be conslidered for parole. Since they must mandatorily
be discharged before the Parole Board can even consider thelr case, there Is no way for there to be
Parole Board supervislon.

Floor Debate, 92d Leg., 2d Sess. 7678 (Jan. 14, 1992).

Under the trial court's Interpretation, the application of good time credIt to the maximum portion
of the sentence would result In a mandatory discharge before Johnson was eligible for parole under
the minimum portion of the sentence. Johnson's maximum sentence and mandatory *#195 minimum
sentence are both 10 years. Although he could not be released on parole, Johnson would recelve a
mandatory discharge from custody after only 5 years if good time reductions were applied to the
maximum portion of the sentence.

=2221(1) requires that a habitual criminal “shall be punished by Imprisonment ... for a
mandatory minimum term of ten years.” It Is clear the Legislature Intended that Imposition of a
mandatory minimum sentence would result In a person's not being eligible for parole until the
mandatory minimum sentence had been served. It would not serve the legislative intent If a *52
defendant could be mandatorily discharged before belng eligible for parole.

[5]1 g{ﬁ [!TThe language of § 83-1,107 cannot be adequately understood when considered In
parl materia with related statutes. See ou / b, 4 4
633 (2002). In construing a statute, a court must look to the statute's purpose and glve the statute a
reasonable construction which best achleves that purpose, rather than a construction which would
defeat It State v. Portsche, 261 Neb. 160, 622 N.W.2d 582 (2001). In construing a statute, a court
must determine and give effect to the purpose and Intent of the Legislature as ascertained from the
entire language of the statute considered In Its plain, ordinary, and popular sense. State v. Baker, 264
Neb, 867, 652 N.W.2d 612 (2002).

[71 @ Prior to its amendment, § 29-2221 provided that the sentence for a habitual ¢riminal would
be not less than 10 years. Sectlon 29-227: was subsequently amended to state that the sentence
would be a mandatory minimum term of 10 years. If, In a subsequent enactment on the same or
similar subject, the Leglslature uses different terms In the same connection, a court Interpreting the
subsequent enactment must presume that the Legislature Intended a change In the law. State v.

Portsche, 258 Neb. 926, 606 N.W.2d 794 (2000).

Therefore, presuming that the Legislature Intended a change In §29-2221, we look to the
legisiative history concerning L.B, 371 In order to determine the Legislature's intent. The “Summary
of L..B, 371 Referenced to the Judiclary Committee,” which accompanled the Introducer's Statement
of Intent, provided: “Habltual Criminal Sentencing ... No person sentenced to a mandatory term
under these statutes would be eligible for probatlon or reductions for ‘good time.’ ” Judiciary
Committee Hearing, 94th Leg., 1st Sess. (Feb. 8, 1995). The floor debate concerning L.B, 371 also
supports this position.

From our review of the legislative history, we conclude the Legislature did not Intend that good
time credit under § 83-1,107(1) would apply to reduce mandatory minimum sentences Imposed on

httD://web2.west|aw.cnm/remllf/dnmlmﬁnﬁewf AT Mn= tanBen=2%21Findo%) Flafanlt ul e R/VS/INIA
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habitual criminals under § 29-2221. Interpretation of a statute presents a question of law, In
connection with which an appellate court has an obligation to *53 reach an Independent conclusion
irrespective of the decision-made by the court below. State v. Mather, 264 Neb. 182, 646 N.W.2d 605

(2002).

CONCLUSION
The trlal court erred In finding that good time credit under § 83-1,107(1) applles to mandatory

minimum sentences Imposed on habitual criminals pursuant to § 29-2221(1). The judgment of the
trial court is reversed, and the cause Is remanded with directions to dismiss Johnson's petition for writ

of habeas corpus.
REVERSED AND REMANDED WITH DIRECTIONS TO DISMISS.

Neb.,2002.
Johnson v. Kenney
265 Neb, 47, 654 N.W.2d 191
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STATE OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES
Robert P, Houston
Director

MEMORANDUM Do Hanma
DATE: AptjiI 8, 2005

TO: Douglas County District Court Judges

FROM: Ron Riethmuller, Records Administrator /’L‘/

RE: Procedure for Calculating Mandatory Minimum Terms

The department uses to following method to calculate parole eligibility and
mandatory discharge dates on sentences with mandatoty minimum terms.

There are currently three felony statutes that have mandatory minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minimum term of 3 years
Habitual Criminal  Mandatory minimum term of either 10 or 25 years

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be eligible for parole when the offender has served one-half the
minimum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence imposing a mandatory minimum term.” If the
court imposed minimum term is the same as the statutory mandatory minimum
term, the inmate must serve the entire mandatory minimum term, minus any
credit for time served towards his parole eligibility. If the court-imposed minimum
is longer than the statutory minimum term, the inmate must serve the entire
mandatory minimum portion plus v of any years above the mandatory minimum
term. For example, if the court imposed a minimum term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatory minimum portion and
2% years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

P,O. Box 94661 » Lincoin, Nebraska 68509-4661 s Phone (402) 471-2654
An Equal Opportunity /7 Affirmatiue Action Employer
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To calculate the mandatory discharge date, the department relies on the
Nebraska Supreme Court rullng in Johnson v. Kenney 265 Neb. 47 (2002) which
concluded that good time credit under Nebraska Revised Statute §83-1,107 (1)
would not apply to reduce a mandatory minimum term. If the court-imposed
maximum term is the same as the statutory mandatory minimum term, the inmate
must serve the entire mandatory minimum term, minus any credit for time served
towards his mandatory discharge. If the court imposed maximum term is longer
than the mandatory minimum term, the mandatory discharge date with good time
is compared to mandatory minimum without good time. The manclatory
discharge date will be the longer of the two dates. For example, if the court
imposed a maximum term of 15 years for a habitual criminal conviction, the
discharge date would be changed to 10 years. If the court imposed maximum
term was 20 years or longer, then the discharge date would be calculated in the
normal manner. This methad insures that no inmate will be discharged prior to
serving the mandatory minimum portion of the sentence.

The method listed above in calculating the mandatory discharge date is
departmental policy. To date, there have not been any court decisions that have
specifically addressed calculating discharge dates on maximum terms that are
longer than the mandatory minimum.
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STATE OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES
Robert P, Houston
Direclor

MEMORANDUM

] Dava Hlnaman
DATE: April 23, 2007 Governor
TO: George Green, General Counsel

w
FROM: Ron Riethmuller, Records Administrator

RE: Clarification on Procedure for Calculating Discharge Dates on
Mandatory Minimum Terms

| have had recent discussions with several Distiict Judges conceming the
method the department uses for calculating discharge dates on inmates serving
mandatory minimum terms, There is consensus among the Judges and the
department on the method used to calculate the parole eligibllity date on inmates
serving mandatory minimum terms. However, | have been questioned
concerning the method the department uses in caleulating the discharge date.
The purpose of this memo is to seek clarification to determine if the current
departmental method is correct or whether the procedure should be changed.

There are currently three felony statutes that have mandatory minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minimurn term of 3 years
Habitual Criminal  Mandatory minimum term of elther 10 or 25 years

The issue Is whether or not good time applies to the inmate's maximum term
when computing thelr discharge date.

Currently the department relles on Nebraska Attorney General's Opinion #96066
which concluded that an inmate could not be discharged prior to serving their
mandatory minimum term. Based on that oplnlon, the following procedure was
adopted. [f the court-lmposed maximum term Is the same as the statutory
mandatory minimum term, the inmate must serve the entire mandatory minimum
term, minus any oredit for time served towards his mandatory discharge. If the
court imposed maximum term is longer than the mandatory minimum term, the
mandatory discharge date with good time is compared to mandatory minimum
without good time. The mandatory discharge date will be the longer of the two
dates.

P.O. Box 94661 » Lincoln, Nebragka 68509-4661 * Phone (102) 471-2654
An Liqual Opportunity / Afismatiue Action Emploper
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For example, if the court imposed a maximum term of 15 years for a habltual
criminal conviction, the discharge date would be changed to 10 years. If the
court imposed maximum term was 20 years or longer, then the discharge date
would be calculated in the normal manner. This method insures that no inmate
will be discharged prior to serving the mandatory minimum portion of the
sentence.

The Nebraska Supreme Court ruling in Johnson v. Kenney, 265 Neb.47 (2002)
concltided that good time credit under Nebraska Revised Statute §83-1,107 (1)
would not apply to reduceé a mandatory minimum tarm. Does this ruling change
our current method of comparing the discharge date with good time to the
discharge date without good time? Does this ruling Imply the department should
use the same method to calculate discharge dates that we use to calculate
parole eligibility dates? We caloulate parole eligibility dates pursuant to the
following method.

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be sligible for parole when the offender has served one-half the
minimum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence Imposing & mandatory minlmum term.” |f the
court imposed minimum term is the.same as the statutory mandatoty minimutn
term, the inmate must serve the ehtite mandatory minimum ferm, minus any
credit for time served towards his parole aligibility. If the court-impesed minimum
ls longer than the statutory minimum tem, the Inmate must serve the entire
mandatory minimum portion plus % of any years above the mandatory minimum
term. For exarmpls, if the court Imposed a minimum term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatary minimum portion and
2% years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

The department hasn't been challenged on our current method because it
benefits the inmate. If we adopt the same procedure we use for calculating
parole eligibility dates, the iInmates will serve additional time,

There have been several recent sentences imposed under the habltual criminal
statutes. The eoriversations ['ve had with the Judge's pertain to the courts “truth
in sentencing” statute that requires them to inform the inmate at the time the
sentence Is Imposed, how much time they'll actually serve.

For your review, 1 have attached coples of AG opinion #96068 and Johnson v
Kenney decision, | realize: this Issue thay appear complicated, however, it would
be much easier for me to explain it to you in person.
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From: Microsoft Exchange on behalf of Douglass, Jeannene
Sent: Thursday, October 30, 2008 9:04 AM

To: Wilken, Kevin

Ce: PoPnert. Kyle B

Subject: RE

Attachments: RE:

-

Sender; Jeannene.Douglass@nebraska.gzov
Subject: RE:
Message-ld: < -CELTTAZCE 41’849QEAC189F25324936494855!3@STNEMAILO:L.stone.ne.gev>

To: Kevin.Wilken@nebraska.gov
Cc: Kyle.Poppert@nebraska.gov




From: Douglass, Jeannena

Sent: Thursday, Octaber 30, 2008 9:07 AM
To: Wilken, Kevin

Ce: Poppert, Kyle

Subject: RE: o

Good morning, Kevin;

After reading the Opinion and Statutes (and Ron’s April 23, 2007 memo) again regarding mandatory minimums

and Parole Eligibility and discharge date calculations, I now understand the way we have been and should
continue to calculate these dates,

Parole eligibility is calculated with the full mandatory minimum term plus %% of any time above and beyond that
mandatory minimum sentence. A

Discharge is % of the maximum sentence or the flat mandatory minimum requirement
garole eligibility date will be 9-12-2018. He will discharge on 9-12-2017.

It does seem odd that he will discharge prior be becoming eligible for parole, but that’s because of the way the
sentence struotured (in essence, he is serving an 11-year minimum term and a 10-year maximum term).

Thanks for your input. This was a good research question and learning situation. Let me know if you have
questions,

Jeannene

From: Wilken, Kevin

‘Sent: Wednesday, October 29, 2008 3:48 PM
To: Douglass, Jeannene; Garrlson, Kelth
Subject: RE

My assumption would be that he would havs to serve the 10 years plus ¥ the remaining maximum...which would make
his TRD after 12 ¥4 years minus JTC. | would think his TRD should be 3/12/2020. Don’t quote me on that, but | would
think his TRD would have to be longer than his PED,

From: Douglass, Jeannene

Sent: Wednesday, October 29, 2008 3:36 PM
To: Wilken, Kevin

Cc: Garrison. Kelth

Subject

Hi, Kevin;

I’ve been researching the procedures for calculating the mandatory minimum sentences and here’s what I'm
thinking,
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From: Douglass, Jeannene

Sent: Monday, July 13, 2009 11:07 AM

To: Baum, Mickie

Subject: Mandatory Minimum sentence calculation procedures
Attachments; 1856_001.pdf

Hi, Mickie:

Attached are some of the letters/AGO/court opinions, regarding how sentence calculations are done when
mandatory minimums are involved. Give me a “holler” and we can go over it if you want/need to do that.

Let me know if I need to keep searching.
Thanks,

Jeannene

From: NE BOARD OF PAROLE [mailto:scans@dcs.state.ne.us]
Sent: Monday, July 13, 2009 9:47 AM

To: Douglass, Jeannene

Subject: PAROLE BOARD ATTACHMENT
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¢
Supreras Court of Nobraska.
Jemes JOHNSON, Apyrelive,

Y.
Miks KENNEY, Appellant,
No' S”M"'ZOZ.

Dev, 20, 2002,

Subsequent to Dofondant pled gullty of dejivery of
o controlled ewbstanco apd  belng &  habiwmal
orlmivnl, defondant flled petiion sooking habery
corpus vollol, The Distiles Court, Lancaster County,
Poul D, Mereitt, 3, J, found deferident waa tbelng
datainod without legal authorty and ordorod that ho
bo dlacharged. Siate appeulod, The Guprsmia Courty
Wright, J., Hold thet stamte requizing oxeentlvo
officer of corrootionul faellity to reduco ferm of
committed offender for good behavier did not apply
to redugo mandatory minimum sentenoes Inposed
an habftaal critnlunls,

Reversed and vemanded v/ith dlrections to distalss,
Wost Headnotes

1) Crdminal L €21134(3)

110k1134(3) Most Cited Cases

Intorprettion of o statute presohty a yuostian of law,
in conneotlan with wirloh on uppullate court has un
obligntion to rench an indopendent oonoluslen
trrespeatlva of the doalnfon mads by the court bolov,

{2] Prisons O=15(3)
310k15(3) Mast Citod Cases

(2} Sentencing and Punlshment €5=1400

3501k 1400 Most Cliad Cases

Statute requiring oxecutlve offfoor of corrvetionnl
facllity to roduoe term of commltted offender for
good behnvior did not apply to reduco taondatory
minlmum sontences fmposed on habltual criminnly,
glven legislative history stating that no person

Page |

sontoncod o mandatory term under  habitual
oriminal sentencing statites would ba oligible for
reduotlony  for good time, and other relovant
statotes) Intot of habitusl crimingl  sentencing
woukl be thwarted if ?aad time ovedlt wore opplicd
to maximum foxte of sontonce before mandatory
mithnum sontenco bad been served, NebRov.8t. §§
292221, 83-1,107,

(3] Statutes €190 -

361k190 Most Cltod Casoy

A glatugs la open For vonstruction only when the
longuago  wsed  roqulves  Interpretatlon  er  rmay

‘reasonibly bo consldered amblguous.

[4] Gintutes €190

461k190 Most Cltoc Casea

A statuge W ambiguona when tho lnnguage used
eomnot bo adequutely tmderstood sither from the
plath meaning of the stanite or-when oongldored in
patl myterin

with any rolated statutss.

[8] Statutes €°184

361k 184 Moast Clted Cagos

Inn conutnilng d stattte, & court wmust look to the
stamtals purpoeo and give the staivie a tousonable
constriotion  which best achleves that purposs,
rather than a oonatraction \which would defent it

[6) Seasutes T~184

361k]84 Moas Citod Cayos

In sconntrulng o statte. & court must ddtermine and
glye offect to tho purposo mud Intent of the
Loglslaturo s esoertalned fom the entire language
of tho statuta considorsd In Its plaln, erdinary, snd
popular gense,

g’f Bintutos ©™27

1k212/7 Mont Clled Cases

1f, In & subvoquent smactmont on the satne oF similay
oubjoot, the ngmamro wves diffarent terme by the:
sime  conmestiol, a4 ocourt Intorproting  the

© 2005 thoroson/West, No Claim to Qrig. U.8, Govi, Werks,
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subgequent enuotment Must  prosumo thint  the:
Loglslatars intended & ghangg i the lavr.

an 9% Syllabus by the Court
w47 1. Stalutest Appeal and Brror.
Intorprototlon of  gtafute progents o questlon of Tnw,
it sonnogtion with which au eppoliste court hos an
obfigution 1o veach an indopendent conolialon
trveapostive of the docision mudo by the court balow.

2, Statutes, A statute is open for vonstructlon -only
when the lnnguege used requixes jnterprstation or
raay yeasonubly be considered amblguous.

3, Siatites, A stamte I8 amblguony when the
langueige uscd cannol bo adequuiely undurstood
il Som the platn motnlng of the statuie ox wheh
consicterad {1 pirl materia with-any reluted statules,

4. Btatutes, [n constulng a statute, a oourt gt
look to the statute’s }Jurposu nad give the statute &
rorsonable construetion which bost achloves that
purpose, yather than & construction which would
defeat b,

%, Seatatess Loglstatare: ntent, T gongirnlng 4
Stanito, # cours must determivie and give oftuot tnthe
purpose and intent of the Leglslatre at pscoriulned
from tho entits language of tho pranto consldored in
its plain ordinary, and populor senso,

6. Statutes: Legislatuver Tnfond: Preyumptions,
1§ n o subsoguent enectment on tho same o
similar subjeot, tho Leglslitre uses dltforont torms
In the suno oonnocction, a court fntorpysting the
subsequent unaofment  must  prosumo that the
Leglalotwre intonded & chango In the faw,

Don Stenberg, Attorney Genoral, and Linda 1.
Willatd, $Aincoln, for appellant.

Stephanie 3. Garser Kotlk, of Kleveland Law
Offloes, for appellee, and, on brief, Jumes Johnson,
pro se.

%43 WENDRY, C.J,, and WRIGHT, CONNOLLY,
GERRARD, STEPHAN, MeCORMACK, and
MILLBR-LERMAN, 1J,

Aug 25 2005 16:34 P.04

Page 3 of 6

Pags 2

WRIGHT, J.

NATURR OF CASE

James Johngon plod guilly to charges of dellvery of
s controlled substance and betig @ habltual
crimingl, snd ho way gontenced to 10 yoard
{mprlsonment. Johnson aubsequently filsd o potltion
socking hiobeng comus reliof, alleglng that pursuamt
1o NelsRov.Stat, § 83-1,107(Y) (Ratsauo ‘g;”?;,“’
wus onttled to have hls gentonce reduced 6
months for enoly vear of the gentenos and Uit 45 2
vastile of not recolving suth gontoncs reduction, he
wus belug virongfully held, (Although § §341,107
s owbsequently Loon smended, #ll voferences In
this opinlon vre to Relssue 1994,) ‘The distrlot
couts, for Lanonstor County found that Johnson was
boing detalnod without legal authorlty and ordered
s he bo dlsohprzed from the ocustody of the
Deuattment of Corvectional Svrvivos (Doporimant).
Miks Konney, wardon of tho ‘Nebmska ‘Stato
Ponitentlary, appenls.

SCOPE OF REVIEW
{17 terpretation of o statwto prosonta d question of
Iaw, in conmection with which an appollate court has
an obligation to yeach an independent conclusion
ioypeotive of the doislon mada by the couft
belovl. State v. Mather, 264 Nob, 182, 546 N.W.2d
50 (2002).

a¥103 FACTS
On September 16, 199G, Johnson pled: gully to-
chusgos of dlelivery of o gontrolled substonco and
boing & habitual oriminel. Theroaflor, o was,
sentoncod to o torm of [0 youss' Imprisonment with:
crnllt for 243 days previously served.

On March 12, 2001, Johnson filed v pro 8o potitlon
for wiit of habena corpus; seoking reflof vndor
Nob.Rov.&tat, § 202801 ot ey, (Relusue, 1995).
Jolingou olleged that pursuant o Mebraska's "good
limae statute,” § 83+1,107(1), ho vias entitled to have
his sentenco reduced by 6 months for cach year of
o sentence, and that Kenney hud flled to £lvo film
that credit, Johmson claimed that as @ vesule of
Konnoy's faflure to give Johuson good time credlt,
ho was being wronglly liold by the Departmnt.

© 2005 Thomson/W est. No Claim to Orig, U 8, Govt. Worla,
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"9  Johnson Was
Nob,Rov.Stat. § 29« 2221(1) (Relssuo 1995), whioh
reeuivos o mondatory minfmum teym of 10 yomss In
ptison for o habitual oriminal conviction.
Throughout these proceedings, Kennoy  has
multitalned that good time crodit required by §
83-1,107(1) does not apply te a mandalory
minfmum sentence traposed under § 29-2321(1),

The trial oourt found thae Johnson was atitled to
recolvo good tlme otadic of ¢ months for ech your
of tie sonrance hnggsad. The eourt concluded that
with a proper apphication of good time crodit, the
maximum portlon of Johngon's sontence should
have beon roduced to § yewrs Pindlng that no

‘ovidenco lind beon prowented to eslablish thnt

Johngon had logt any of his good timo crodit, the
court detormingd that Yohnson way belng dotalned
without fegal puthetlty and ordored that ho be
discharged. Kenney filed a timely wotics of eppeal,
and we granted Johnson's' potiton to bypass,

ASSIGNMENT OF BRROR
Kenney assorta, vostuted, that the srlal court erred In
fnding thot good Yo credit applleg to mendatoty
minlmum sentenses Impesed on habial arfninals
under § 29-2221(1),

ANALYSIS
The fssuo prosented J&  one of stahtory
tnterpretatlon: whether tho good fime credit 86t
forth In § 83+1,107(1) applies 1o (he mandutory
minimum sontence (mposed upon Johnson pursusnt
to § 29-2231(1), Wo firgt sct forth the reluyant
portions of oash stanite,

Bufova dt wae amandod by 1995 ¥ub. Laws, LB,
371, § 29:2221 provided thet the minimum sontoncs
Imposed. on & person found to be a habitudl criminal
wos a temmn of not lesy than 10 yeows. Bee §
2992381 (Cum.Supp.1994), As nmonded by L.B.
371, § 29-2221(1) provides thet o habitual criminel
"shall ho punlshed by Uaprisomment .. for
wondntory minfmum temn of tn years and &
maxlmutn torvn of not more than sty yeara," LB,
371 btcame oporative on Septomber 9, 1995, and 1s
applloablo to Johnson's case.

sentenced  pursuant  to

Pago 3

The relevant version of § 83-1,107 provides:
(1) The chief exscutive offlcer of a faollity shall
reduce the term of a comtalited offondor by slx
months for esch #40 yeusr of tho offender's term
ond pro mia for any pant lhersof which s less
than a year, The total of all such redustions shall
be credited from the date. of sentonoo, whiel shall
inelude any tetm of conflnement prlor to gentonon
and commitment as provided pugsuans %o ssotlon
83-1,106, and uhall be doduelod:
() Prom the minkmum term, to-determine (ho date
of eliglbitity for relenso.on pavole; and
#8104 (b) From the maximum term, W debrmine
the date when digchatge from the sustody of the
$tate Hecotheg raandatory,

In granting Johnson haboas oorpus vollof, the tial
court stated it was oleny thnt § 20v2221(1) wquivad
o sontonolhy court lu overy onse to lmposo &
mandatory iinfmum  senwnco of 10 years, It
noted, however, thet such & roquivement did not
anawer fhe quesiton of whothor Jobnoos, whe
moclvod o sirpdght sentence of 10 yomvy, which
ropresonted Lot the mandatory mlidum eind the
meximum sontence, was eniitied o recelve good
titne oredit sgainet his sentence, ‘

The trinl court stated that aithouph the Imposition
of & mandatory minimum sentence affecty a peton's
oliglbility for probatlon and pavele, § 831,107 does
not addrass the offcor Impositlon of a raandatory
mininum sonzenos hos on tho applisation of geod
time oredit to tho maxkinun portion of the sentenos.
In o3senco, the somt conoluded that § 831,107
does not apecifically exeluda npplleation of good
thme 1o tho masimum porion of the sensonce vhon
a mnndatory minimum sentozigo bne bean imposad.
Vindlng no ambiguities, In § 531,107, the eount
stated thore wos no nesd %o resort % -Judiolal
intorpratotion nov any need to laok 1o the leglalatlve
intent,

[2(3]14] Wo disagrea with tho trlal court's finding
that § B3~ 1,107 fs not wwibiguous, A statule I8
open for construetlon onfy svhen tho language used
roquiros  Inerprosaslon or may rensonably be
consldered neabiguous. Stare v, Nochsteln and
Andorson, 262 Neb, 311, 632 N.W.2d 273 (2001).

© 2005 Thomson/West, No Claiin to Orig. U B, Govt, Works,
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A slatute 15 ambiguous when the longuage uned-

canpot bo adequately tndovntood elther from the
phii meanlng of tho statate 1y whon considered I
parl mulerin with any volated statutes. Premitn,
Farmy v, County of Holt, 263 Web. 413, 640
N.W2d 633 (2002), 1t 1s undlsputed that o %81
hablfual criminal sentonced undor § 29-2221 way
not be relosged on pavols until the Individual hos
gorved tho mandntory minlmum sontence of 10
yours, Tho fact thay § 831,107 does not address
whether good tine may bo applied to the mazimum
torm of the sontonco when tho mandntory minimum
and the wmaxlaum twrm oo the seme numbel of
yoars fives riseto the pmblguity,

When tho relovant atatutes aro_ comsidered I parl
maveric, the nfent of habitual criminul sontencing s
thwurted i€ good time credit ls applled to e
mocdmom  teom of  tho  sonloncs baforg o
wundatory minlmum sentence s beon aorved,
The talmimum portlon of the sontence would have
no reaning,

W 1992, the Leglslatore passed LB, 816, which
mode significant chengos W the law regarding good
tleae oredlt for erlninal offendors under § #3- 1,107,
In cxpleining one of the parposes of the changok,
the Inrroducer, Sengtor Braie Chubors, statod;
The othey signifloant offeota of this bill ts [sle]
fhat 1o ons will beoomo vligible for parolo after
tholr mundatory disoharge date,. Under tho
ourront Inwr, @ person eon reach o duto when Yhay
yust be dlschurged Lofors they aco evan aligible
to bo vonslderod for parols. Sinco they must
mondatorily bo. dischavged bofore the arolo

Bowrd can sven consider fhelr caso, thote I8 10
weey for lhoro ¢ Lo Povele Boavd yuparvislan.

oot Dobats, 92d Log, 2d Sess, 7678 (Jon. 14,
1992),

Undor the el courts interpretation, tho
applloation of good thmo credit to the waxlinum
portion of the aentence wonld result bn a mandatory
dlscharge bofore Jolnson wes dliglble for porole
ander fhe minimum portion of the sentoncd,
Johnson's mexhnum gentonoo and mandutory “a198
mintmurn gentence are both 10 yoars. Although he
could mot bo relewsed on parole, Johnson would

Aug 25 2005 16335 P.06
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rocolvo @ mandatory discharge from custody after
only 5 years If good timo radustions woto applied o
whe maxiouun portlon of tha soritencd.

Soollon  292221(1) roquivos that @ hsbiwal
ovimtng! "shall be punished by Imprisonmont ... for
o mandsfory minfmum term of ton years.® It Is
oloar the Legfslature intended that imposition of &
raandatory: minlmum  senience would vésult In o
peraon's not bolog oligible for parole untll the
waadatoly minlnum gentoncd hiad been served. I
would not soryo the las,lslaﬁve fntent It a "82
defendunt could bo mandasorlty discharged before
being eliglble for parclo.

LSJ][G] The language of § £3-1,107 cannot o
adoquately undgratood when gonaiderosl I pas)
matetla with rolated statutes. See Pramlun Caruis
V. Counr?’ of Holi, 263 Neb, 413, 640 N.W.2d 633
(2002). Tn construing 8 stututs, 3 goury 1wust look
{0 (he statutds putpose and glve the statule o
rossonable vorstruction which best achioves thiot
purpose, rathor then 4 constinotion which would
dofent it Sate v. Porische 261 Neb. 160, 622
MXV2d §82 001), Jn vonstruing o swiuto, G
sourt must dotorming and glve #ffset to Wio purpose
and intent of the Leglslature ag ascermalned from the
eitire languagoe of the statute ooreideract In fts plal,
ordlnary, and popular senso, Stafs V. Balor, 2064
ok, B6T, 652 N.4.2d 612.(2002),

(7] Prlor to s amendmetit, § 29-322{ provided
{hag the sontence for & habftwal crimbral would bo
nat loas fhon L0 yoars. Sootlon 20,0231 was
subssquently amonded 1o otate that the sontenco
would be a mendatory minlmum terh af 10 years:
16, In o ewhosquent anactmant on the game oy almilar
sibjeot; the Legislataro ugos, difforent torms In tho
some  oonnestfon, ®  ooult Intorpreting  tho
subsequont ennctmont YRust preyumo that  tho
Loglslatro intendod a change t the law, State v
Portsche, 258 Neb, 926, 606 M, W.2d 794 (2000).

Thorefore, preouming that the Logleinture intonded
a chango in § 29-2221, we look to tho loglslative
history conceming L.B, 371 in srdey to determine
the Loglslatuse's Intent, Tho "Surnmary of 1B, 471
Roferenced to the Judiolory Committee," whioh

© 2005 Thomson/West. No Clatm to Orlg, U.S, Govt. Works.
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634 N, W,2d 191
265 Neb, 47, 634 N.W.2d 191
{Clte ns: 265.Neb, 47, 654 N.W.2d 191)

nccomponled the Inmocduoor's Statoment of [ntent,
provided: "Habitual Criminal Sentencing .. No
parson sentenoed to a mandatory term undel these
stotwtos  would Dbe eligiblo for probation or
reducilons for 'good time.! " Judlolary Committeo
Hearing; 94th Lieg, lst Bose. (Feb. 8, 1998), The
floor debate concerning L.B. 371 also supponts this
position.

From our revlow of tho logielative history, we
oonolido the Loglslature did not Intend thut good
Hwe oredit nnder § 83-1,107(1) would apply to
reduco mandatory nifnfimum gontences imposed on
habitual orlminely wnder § 2922721, Tatarpratatlon
of o stutule presents a question of Inw, In connestion
with which an uppdliate sours hag an obligation o
"3 reach on Independent ¢onoluslon Lireapsctlve of
the deofslon made by the gowrt below, Staie w.
Mather, 264 Neb. 182, 696 N.W.24 605 (2002).

CONCLUSION

The tinl court owrod in findlng that pood tlme
oradit under § 03- 1,307¢1) applies to mandatory
minlmum sontences linposed on hubltual criminals
pursuant © § 20.222100), The Judgment of tho
frial court Is veversed, and the ceuss 15 yemanded
with directions to dlemiss Johnson's petition for wele
of habopy corpus.

REVERSED AND  REMANDED  WITH
DIRECTIONS TO DISMISS,

263 Neb, 47, 654 N\W.2d 191
END OF DOCUMENT

Aug 25 2005 16:36
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p.o?
Page 6 of 6

Page 5



v STATE OF NEBRASKA

®ffice of the Attorrey General

2145 STATE GAPITOL BUILDING
LINCOLN, NE §8509-8920
(402) 471-2682
TDD (402) A71-2002
CAPITOL FAX (402) 474-3287
1235 K ST, FAX (402) 4714725

.

JON STENBERG STEVE GRASZ
o & LAURIE SMITH CAMP
RNEY GENERAL - q lQD L l{) DEPUTY ATTORNEYS GENERAL
| STATEXOF NEBRASKA
JEOE R ICTAL
pIC 28 9%
LDEPT. OF JUSTICE
DATH: August 28, 1996
SUBRJECT: Application of Good Tiwe to Mandatory Miniwum Terms

REQUESTED BY: BSenator Don Wesely

WRITTEN BY: Don Stenberg, . Attormey General _
Laurie Swmith Cawp, Deputy Attorney General

o

You have agked whether good time applies to wmandatoxry windoum
sentences. We conclude that good Lime does not apply to mandatoxy
minimum sentences, and that an inmate way not be paroled ox
digcharged before the cowpletion of the mandatory minimum texm.

tn 1989, the Nebraska Legislature enacted uB592, which
provided mandatory mininmum terwms for certain drug offenses. The
bill specified that any person convicted of an offense carrylng
such a wmandatory minimum term wghall not be eligible for parole
prior to serving the mandatory winimum gentence." Neb. Rev. Stat,
§ 28-416(10) (1.989) .

On January 25, 1994, thig office advised the Director of the
Nebraska Department of Coxrectional Services and the Chairperson of
the Nebraska Board of parole that, whether or not the Department
applied good time LO mandatory miniwum texms, inmates could not be
. paroled priox to gserving their wandatory winimum sentences.

Attached for your reference ig a copy of wy letter to Harold Clarke
and Bthel Landrum.

Davig K. Arterburn Laurea L. HIM charles €, 10a0 fau) W, Voladle imathy J. Tesel

L., Jay Bartel Jay €, Hinstey Lisa D, Hartin-frice Joviathen Rabilaine Juhn R, Thenpson

J. Kirk Brow fay Yl enback Lyan A, Kelsen Isbert 8. Rupg Barry ol

Davfd ¥, Bydalek william L. lowlang fonald B. Haravec Javed 0. Softh Torri N, Weeks

D3 le A, Comer arityn D. utchinsea Frytefck ¥ Helg Jums 1, Spesrs Alfonzy wnitakar -

James A, Elworth Kimerly A, Klein Marie C. Pawol tark b. Starr Helando J, Wit Lomsre- Bank z lo$

Lynoe B, Fritz Joseph P, Luwon Yonnuth ¥, Payne HarLn Swason Linga L. Wad
Roytue N, flarper
Printed with oy ok oa reeye e pager
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Senator Don Wesely
August 28, 1996
Page -2-

In 1995, LB37L re-classified several criminal offenses,
causing them to carry mandatory minimum terms. The bill noted that
a 'person convicted of a felony for which a mandatory wminimum
sentence is prescribed shall not be eligible for probation', and
the bill re-wrote Nebraska's good time laws, effective July 1,
1996, Bo that good time is no longer applicable to minimum terms:

[Elvery committed(dfiéhder shall be eligible for parole

when the offender has eserved one-half the minimum term of’

hils or her gentence. No such reduction of gentence shall

be applied to any sentence imposing a mandatory wminimum

term. :

Neb, Rev. Stat. § 83-1,110 (Supp. 1995).

The legislative history of LB592 (1989) and LB371 (1995) makes
clear the fact that the Nebrasgka Leglslature expected Inmates who
were gentenced for offenses carrying mandatory winlmum terms to
serve the £full mandatory wminimum term before being parocled or
discharged, The introducers’ statements of intent, their
introductions of the bille before the Judiciary Committee, and the
discuesion 'of the bills both before the Committee and during floox

debate, support this conclusién. Jor example, when introducing
LB595 in 1989, Senator Chris Abboud said that “the bill requires a
nandatory prison gentence upon conviction . . . W, In his

Statement of TIntent for ILB371 in 1995, Senator John Lindsay
degeribed the mandatory winimum terms as "the wminimum penaltyY of
"vears imprikonment®. He represented that: "No person sentenced
to a mandatory term under these statutes would be eligible for
probation or reductions for good time." During floor debate, there
wag discussion of ‘(unsuccessful) amendments which would have
allowed inmates to serve less than the nandatory minimums
prescribed under ILB371. Senator Kristensen said: ¢ [Those
amendments] will give them the opportunity for good time, so
ingtead of 25 years in prison, they could be out in 12, and that is
something we cannot let happen in Nebraska.!

Although it isg apparent from the Legislative Higtory of LB592
and LB371.that the Nebraska Legislature expected inmates sentenced
to mandatory minimum terms to be incarcerated for the Ffull
mandatory winimum term, inmates could be discharged before the
expiration of a mandatory winimum term if the. Department of
Correctional Services were to apply good time to the inmates’
maximum terms and were to use the waximum terms to determnine the
date of discharge, without consideratlon of whether or nct the
inmate had been sentenced to a mandatory minimum term.



Senator Don Wesely
August 28, 1996
Page -3-

( Rased on Lhe Leglslative nistory of LB592 (1989) and LB371
(19958), we conclude that an inmate who has been gentenced to a
mandatory minimuw texm can neither be paroled nox digcharged from
custody of the Nebraska Departwent of Correctional Services priox
to serving the full mandatory winimum term.
I S L i
Sincerely,

DON STENBERG
Attorney General

Taurie Swith Camp
Deputy Attorney ceneral

,&yu#i‘ Mty

“torney Geﬁera},/’

14-397-18 /

by

27
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STATE OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES
Roabert P. Houston
Director

MEMORANDUM O—
DATE: April 8, 2005

TO: Douglas County District Court Judges

FROM: Ron Riethmuller, Records Administrator /g;f"’ :

RE: Procedure for Calculating Mandatory Minimum Terms

The department uses to following method to calculate parole eligibility and
mandatory discharge dates on sentences with mandatory minimum terms.

There are currently three felony statutes that have mandatory minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minimum term of 3 years
Habitual Criminal  Mandatory minimum term of either 10 or 25 years

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be eligible for parole when the offender has served one-half the
minimum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence imposing a mandatory minimum term.” f the
court imposed minimum term is the same as the statutory mandatory minimum
term, the inmate must serve the entire mandatory minimum term, minus any
credit for time served towards his parole eligibility. If the court-imposed minimum
is longer than the statutory minimum term, the inmate must serve the entire
mandatory minimum portion plus %2 of any years above the mandatory minimum
term. For example, if the court imposed a minimum term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatory minimum portion and
2V years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

P.0O. Box 94661 » Lincoin, Nebraska 68509-4661 o Phone (402) 471-2654
An Equol Opportunity / Affirmative Action Employer
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STATE OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES
Robert P. Houston
Dirveclor

MEMORANDUM

DATE:  April 23, 2007 - D
TO: George Green, General Counsel

FROM: Ron Riethmuller, Records Administrator 7

RE: Glarification on Procedure for Calculating Discharge Dates on

Mandatory Minimum Terms

| have had recent discussions with several District Judges concerning the
method the department uses for calculating discharge dates on inmates serving
mandatory minimum terms. There is consensus among the Judges and the
department on the method used to calculate the parale eligibility date on inmates
serving mandatory minimurn terms. However, | have been questioned
concerning the method the department uses in calculating the discharge date.
The purpose of this memo is fo seek clarification to determine If the current
departmental method is correct of whether the procedure should be changed.

There are currently three felony statutes that have mandatory minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minimum term of 3 years
Habitual Criminal  Mandatory minimum term of gither 10 or 25 years

The issue is whether or not good time applies to the inmate's maximum term
when computing their discharge date.

Currently the department relles on Nebraska Attorney General's Opinion #96066
which concluded that an inmate could not be discharged ptior to serving their
mandatory minimum term. Based on that opinion, the following procedure was
adopted. If the court-imposed maximum term Is the same as the statutory
mandatory minimum term, the inmate must serve the entire mandatory minimum
term, minus any credit for time served towards his mandatory discharge. if the
court imposed maximum term is longer than the mandatory minimum term, the
mandatory discharge date with good time is compared to mandatory minimum
without good time. The mandatory discharge date will be the longer of the two
dates.

.0, Box 94661  Lincoln, Nobrasks 68509-4661 « Phone (402) 471-2654
An Equal Opporunlty/ Affimanive Action Employer
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To calculate the mandatory discharge date, the department relies on the
Nebraska Supreme Court ruling In Johnson v. Kenney 265 Neb, 47 (2002) which
concluded that good time credit under Nebraska Revised Statute §83-1,107 (1)
would not apply to reduce a mandatory minimum term. |If the court-imposed
maximum term is the same as the statutory mandatory minimum term, the inmate
must serve the entire mandatory minimum term, minus any credit for time served
towards his mandatory discharge. If the court imposed maximum term is longer
than the mandatory minimum term, the mandatory discharge date with good time
is compared to mandatory minimum  withoyt good time. The mandatory
discharge date will be the longer of the two dates. For example, if the court
imposed a maximum term of 15 years for a habitual criminal conviction, the
discharge date w ~uld be changed to 10 years. If the court imposed maximum
term was 20 years or longer, then the discharge date would be calculated in the
normal manner. This method insures that no inmate will be discharged prior to
serving the mandatory minimum portion of the sentence.

The method listed above in calculating the mandatory discharge date is
departmental policy. To date, there have not been any court decisions that have
specifically addressed caleulating discharge dates on maximum terms that are
longer than the mandatory minlmum.



For example, if the court imposed a maximum term of 15 years for a habltual
criminal conviction, the discharge date would be changed to 10 years. If the
court imposed maximum term was 20 years or longer, then the discharge date
would be calculated in the normal manner. This method insures that no inmate
will be discharged prior to serving the mandatory minimum portion of the
sentence.

The Nebraska Supreme Court ruling in Johnson v. Kenney, 265 Neb.47 (2002)
concluded that good time credit under Nehraska Revised Statute §83-1,107 (1)
would not apply to reduce a mandatory minimum term. Does this ruling change
our current method of comparing the discharge date with good time to the
discharge date without good time? Does this ruling imply the department should
use the same method to calculate discharge dates that we use to calculate
parole eligibility dates? We calculate parole eligibility dates pursuant to the
following method. .

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be eligible for parole when the offender has served one-half the
minimum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence imposiny @ mandatory minimum term.” | the
court imposed minimum term is the same as the statutory mandatory minimum
term, the inmate must serve the entire mandatory minimum term, minus any
credit for time served towards his parole eligibility. If the court-imposed minimum
is longer than the statutory minimurm term, the inmate must serve the entire
mandatory minimum portion plus 1 of any years above the mandatory minimum
term. For example, if the court imposed a minimurn term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatory minimum portion and
2% years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

The ‘department hasn't been challenged on our current method because It
benefits the inmate. [f we adopt the same procedure we use for calculating
parole eligibility dates, the Inmates will serve additional time.

There have been several recent sentences imposed under the habitual ctiminal
statutes. The conversations ['ve had with the Judge’s pertain to the courts “truth
in sentencing” statute that requires them to inform the inmate at the time the
sentence Is imposed, how much time they'll actually serve.

For your review, | have altached coples of AG opinion #96066 and Johnson v
Kenney decision, | realize this issue may appear complicated, however, it would
bs much easler for me to explain it to you in person.
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From: Microsoft Exchange on behalf of Douglass, Jeannene
Sent: Thursday, July 15, 2010 3:40 PM

Ta: Foits-Oberle, Angela

Subject: RE:

Attachments: RE:

Sender; J,ggg_ngng.Dguglgsg@nebraska.ggg

Subject: RE: o
Message-ld: <960ECE121A2CF 741849DFAQIgng5;24199900437F@STNEMA!LOl,sggne,ne.ggw
To: Angeia.FgIt;-Oberle@nebrggka.ggv
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From: Douglass, Jeannene
Sent: Thursday, July 15, 2010 3:40 PM
To: Folts-Oberle, Angela
Subject: RE:!
e -

Serry to be so slow in responding to your question. I think it looks fine. I, too, get really confused with
these mandatory minimum sentence calculations. It really causes me to step back, take a really deep
breath, and then start to think it out. Good Grief (as Charlie Brown would say).

It was nice to see you yesterday at the meeting. Sorry we didn’t have more time to chat a bit.

Have a good rest of the week.

Jeannene

From: Folts-Oberle, Angela
Sent: Thursday, July 08, 2010 2:21 PM

Subject: RE; .
Questlon? So do I have the amount of good tima (10y 6m) right on the max sentence or should it be 12 yrs? l've
confused mysalf. Darn these mandatory minimums...wish [ did more of them.

Angela Folts-Oberle
Records Manager
NCCWwW

402-362-3317 Ext. 218

angela.folts-oberle@nebraska.gov

From: Folts-Oberle, Angela

Sent: Thursday, July 08, 2010 2:18 PM
To: Douglass, Jeanngpe

Subject: RE:

-

I screw up the ecster of the two calculations...geez la weez! I'm guessing 1 figured the mandatory minimum in on that
somehow cuz its iyr 12 off. | made the change. Thanks for catching that one.

Angela Folts-Oberle
Racords Manager
NCCW

402-362-3317 Ext. 218

angela.foits-oberle@nebraska.gov

From: Douglass, Jeannene

Sent: Thursday, July 08, 2010 12:56 PM
To: Folts-Oberle, Angela

Subject:L

Hi, Angela:



k7

s

Would you take a look at the TRD calculation for* - vplease? I figured a TRD of
1-13-2022; CTS has 7-13-2023. The PED is fine. Thanks. )

Jeannene
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hede

Douglass, Jeannene

From: Douglass, Jeannene

Sent: Tuesday, December 14, 2010 11:15 AM

To: Miltenberger, Cody J. (DC Atty Law Clerk)

Cc: Shurter, Ginger; Poppert, Kyle

Subject: Mandatory Minimum sentence time calculations

Attachments: Mandatory Minimum documents

Good Morning, Mr. Miltenberger:

Kyle Poppert forwarded your recent e-mail to me for response regarding mandatory minipum
sentence time calculations.

I am attaching a copy of a memorandum dated April 8, 2005 from Ron Ricthmuller (then Records
Administrator) regarding the Procedure for calculating Mandatory Minimum Terms, Also
attached is a copy of the Lancaster County District Court decision (Alvin Long vs. John Martin)
which affirmed the Department’s procedures regarding bow we (the Department) handles
mandatory minimum terms. Please let me know if you have any problems opening this
attachment.

Basically, the entire mandatory minimum must be applied/calculated before any good time can be
applied to the calculations. Once that has been calculated, Good Time is then applied to any
balance of time above and beyond the mandatory minimum term. For example, if the mandatory
minimum term is 10 years and the court-imposed minimum term is 25 years, we would subtract
the mandatory minimum of 10 years from the “court-imposed minimum ferm” of 25 years and
good time would only apply to the remaining 15 years, In other words, the entire 10-year
mandatory minimum term would be caleulated to insure that requirement is met; in addition, the
remaining balance of 15 years would be added to that date and the good time applicable to the 15
years would be subtracted to determine a parole eligibility date. Any Court-awarded jail credit
would also be subtracted from that final date.

Now, if the minimum term is 10 years (in the above scenario), no good time would be appli.ed
because of the 10-year mandatory minimum (flat 10 years). Jail credit is always included in the
calculations (subtracted) regardless of the type of sentence.

I understand this is somewhat confusing and involved; if you have any questions, please let me
know. I’ll be glad to assist you in any way I can with this. I will be out of the office this afternoon

and through next Monday, December 20", 1 will be back on December 215

Jeannene Douglass

Records Manager II

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

From: Poppert, Kyle
12/14/2010
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Sent: Monday, December 06, 2010 9:12 AM
To: Miltenberger, Cody J. (DC Atty Law Clerk)
Cc: Douglass, Jeannene

Subject: RE:

Cody
i fom'arded your email to Jeannene Douglass records manager at our central office.

She Is the expert in the field and will be happy to assist you,
Kyle

Kyle J. Poppert

Classification and Inmate Records Adminlstrator
Programs & Community Services

Phone: (402) 479-5750

Cellular

Fax: (4u2) 479-5623
Kyle.Poppert@nebraska.gov

From: Miltenberger, Cody 3. (DC Atty Law Clerk) [mailto:Cody.Mlltenberger@douglascounty-ne.gov]
Sent: Monday, December 06, 2010 9:08 AM

To: Poppert, Kyle

Subject:

Kyle,

I work with the Douglas County Attorney’s Office and was recently asked by one of our attorney’s, Jim Masteller,
to contact NDCS regarding Jall credit, habitual criminal sentencing, and mandatory minimums, Particularly, we
are interested In how the NDCS applies good time in cases Involving a habitual criminal; when does good time
begin to accrue for an inmate convicted as a habitual criminal? Furthermore, how does the NDCS apply good
time with regards to mandatory minimums. We would like to get a hold of any materials you use as reference In
applying the above mentioned principles, and any other avallable resources. | was given your contact
Information from Dawn-Renee Smith. If you could point me In the right direction on gaining Information on
these issues | would greatly appreciate It, Thank you very much for your time.

Sincerely,

Cody J Miltenberger

Douglas County Attorney's Office
Criminal Division - Law Clerk
(402) 444-4030

12/14/2010
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S
COPY

IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA

ALVIN LONG, ) Docket 562 Page 260
Plaintifl, ; .
Vs, ; ORDER
' ) DEet. oo JUSTICE
JOHN MARTIN, ; L2 9 199
Defengant ) ATATE OF NEEPASKA

This matter came before the Court on April 26, 1999, via telephone conference for trial on
the merits of a petition for a writ of mandamus. The plaintiff, Alvin Long, was pro se and the
defendant, John Martin, was represented by Assistant Attorney General Linda Willard. Exhibits
1, 2, 3, 6, and 7 were received into evidcftce and the case was submitted on briefs. The Count,
now being fully advised, finds and orders as follows:

FACTS

Pursuant to an arrest on the charge of theft, Long failed to eppear in court on April 22,

* 1996, as ordered, and was consequently convicted for failure to appear and was sentenced as an
habitual criminal, On April 15, 1997, Long was sentenced under Neb. Rev. Stat § 29-2221,
which covers habitual criminals, to “not less than 10 years ror more than 20 years,” In 1995, the
Nebraska Unicameral passed Legislative Bill 371 and arnended § 29-222}. LB 371 § 13 changed
the term of incarceration for a habitual criminal from “a term of not less than ten nor more than
sixty years” to “a mandatory minimum term of ten years and a maximum term of not more than
sixty years.” LB 371 § 32 states that “[s]ections 3 to 5 and 34 of this act become operative on

January 1, 1996. Sections 19 to 21, 25, 26, 29.‘and 35 of this act become operative on July 1,

1
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1996. The other sections of this act become operative on their effective date.” The amendment
to § 29-2221 that requires a mandatory minimum term of ten years came into effect on September
9, 1995, as seen in the footnote following th'e text of the statute.

Long is currently serving his sentence in the Lincaln Correctional Center. Long filed this
petition against John Martin in Martin's official capacity as records manager for the Lincoln
Correctional Center because, according to the statutory revision, Long'’s good time does not
count toward a mandatory minimum sentence, Long asserts that since Neb. Rev. Stat, § 29-2221
(Relssue 1995) does not specifically state that good time will not apply to his mandatory minimum
term, he should be entitled to good time on his mandatory minimum term. Long seeks remedy
through 2 writ of mandamus to compel Martin to credit him with good time.

STANDARD OF REVIEW

Under Neb, Rev. Stat. § 25-2156 (Reissue 1995), “the writ of mandamus may be issued to

any inferior tribunal, corporation, board or person, to compel the performance of an act which the

law specifically enjoins as a duty resulting from an office, trust, or station.” The Nebraska

" Supreme Court has held that a writ of mandamus can be

issued to compel the performance of a purely ministerial act or duty, imposed by
law upon an inferior tribunal, corporation, board, or person where (1) the relator
has a clear legal right to the relief sought, (2) there is a corresponding cléar duty
existing on the part of the respondent to perform the act in question, and (3) there
is no other plain and adequate remedy available in the ordinary course of the law.

State ex rel, Wal-Mart Stores, Inc. v, Kortum, 251 Neb, 805, 809, 559 N.W.2d 496, 500 (1997);
see Stare ex rel, City of Elkhorn v. Haney, 252 Neb. 788, 792, 566 N.W.2d 771, 774 (1997). Ina-

mandamus action, the petitioner has the burden of proof and must show clearly and conclusively

that it is entitled to the particular thing asked for and that the respondent is under a legal
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obligation to act, Haney, 252 Neb. at 792, 566 N.W.2d at 773-74. Mandamus is defined as an
extraordinary remedy. Kortum, 251 Neb. at 809, 559 N.W.2d at 500.
DISCUSSION

The plaintiff, Alvin Long, argues that his sentence should be controlled by Neb, Rev. Stat.
§ 29-2221 before LB 371 went into effect. He claims that, before the 1995 amendments to § 29-
2221 became operative, his good time would have been applicable to his sentence of “not less
than 10 years." Weaver v. Graham, 450 U.S. 24, 32, 101 S. Ct. 960, 966 (1981) states the law
regarding the ex post facto doctrine as applied to prison sentences:

For prisoners who committed crimes before its enactment, (the statute in

question] substantially alters the consequences attached to a crime already

completed, and therefore chaoges ‘the quantum of punishment.” Therefore, itisa

retrospective law which can be constitutionally applied to a prisoner only if it is

not to his detriment.
Thus, if the statute was not enacted at the time Long committed the crime, a detrimental
alteration to his term length cannot constitu_tionally stand. Long alleges that since his crime
occurred on April 22, 1996, the amendrents ta § 29-2221 under LB 371 § 13 are to his detriment
" because they restrict the application of his good time to his sentence and because he claims they
did not go into effect until July 1, 1996.

Martin, the defendant, alleges that LB 371 § 13 went into effect on September 9, 1995,
seven months before Long committed his crime for which he was sentenced under § 29-2221.
The amendment ::;tates that a habitual criminal “shall be punished by imprisonment in a
.7 Department of Correctional Services adult correctional facility for a mandatory minimum term of '

| ten years ,...” Martin argues that when interpreting a statute, a court must determine and give:

: effect to the purpose and intent of the Legislature as ascertained from the entire language of the
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statute considered in its plain, ordinary, and popular sense. Southern Nebraska Rural Public
Power Dist. v. Nebraska Electric Generation and Transmission Coaperative, Inc., 249 Neb, 913,
919, 546 N.W.2d 315, 320 (1996), George Rose & Sons Sodding & Grading Co. v. Nebraska
Dep't of Revenue, 248 Neb, 92, 98, 532 N.W.2d 18, 23 (1995). Martin, having consulted a
dic;ionary on the words “mandatory” and “minimum" to gauge their plain, ordinary, and popular
sense, claims that the plain meaning of the term “mandatory minimum™ requires that no reduction
can occur in the minimum number of years a habitual criminal serves. Additionally, Martin points
out that in the Committes Statement from the Judiciary Committee’s hearing on LB 371, under
the heading “Summary of purpose and/or changes," the Committee stated that “[nJo person.
sentenced to a mandatory term under these statutes would be eligible for probation or reduction
of good time.” The Second Committee Staternient stated the same purpose.

The mandatory minimum sentence under Neb. Rev, Stat. §29-2221 came into effect on
September 9, 1995, as clearly seen in the footnote of the statute. Long committed the crime of

failing to appear on April 22, 1996, some seven months later. Considering that Long received his

K sentence under this statute a'nd was found to be a habitual criminal, the amendments of LB 371

§ 13 to § 29-2221 apply to his term. Since the statute regarding habitual criminals makes no
mention of good time applicability to a mandatory minimum term, the Court must interprat the
statute, “[determining] and (giving] effect to the purpose ana" intent of the Legislature as
ascertained from the entire language of the statute considered in its plain, ordinary, and popular
sense.” George Rose & Sons Sodding and Grading Co., supra (emphasis added). As cited by the -
defendant, the February 8, 1995 Committee State‘ment by the Judiciary Comumittee (Exhibit 7)

reveals the purpose of the LB 371 amendments to the habitual criminaf statute:
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Habitual Criminal Sentencing - Those sentenced under the hahisual 9riminal law
(i.e. convicted of a felony after having already served one year in prison for a prior

offense), would receive a mandatory ten-year term . ... No person sentenced to 2
mandatory term under these statutes would be eligible for probation or reductions
for good time.

The Second Committee Statement made the same determination. Good time does not apply,
therefore, to Alvin Long’s mandatory minimum sentence.
CONCLUSION

The Court finds that, for the reasons stated above, the plaintiff Alvin Long has failed to
established a clear legal right to ;he relief sought, application of good tir;\e to his mandatory
minimum sentence, as required by petitioners for & writ of mandamus.

IT IS ORDERED that judgment be entered in favor of the defendant. Costs are to be
paid by Lancaster County.

DATED AND SIGNED thisZ%%Ei of July, 1999,

BY THE COURT:

cc Alvin Long, Plaintiff
Linda Willard, Assistant Attorney General, Attorney for Respondent
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DEPARTMENT OF CORRECTIONAL SERVICES
Robaert P. Houston
Diractor -~
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ME MORAN DUM Davgol::::::nan
DATE: April 8, 2005
TO: Douglas Gounty District Court Judges

FROM: Ron Risthmuller, Records Administrator ZZ——"

RE: Procedure for Calculating Mandatory Minimum Terms

The department uses to following method to calculate parole eligibility and
mandatory discharge dates on sentences with mandatory minimum terms.

There are currently three felony statutes that have mandatory minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minlmum term of 3 years
Habitual Criminal  Mandatory minimum term of either 10 or 25 years

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be eligible for parole when the offender has served one-half the
minlmum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence imposing a mandatory minimum term.” If the
court imposed minimum term is the same as the statutory mandatory minimum
term, the Inmate must serve the entire mandatory minimum term, minus any
credit for time served towards his parole eligibllity. If the court-imposed minimum
Is longer than the statutory minimum term, the inmate must serve the entire
mandatory minimum portion plus % of any years above the mandatory minimum
term. For example, If the court imposed a minlmum term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatory minimum portion and
2% years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

P.O. Box 94661 e Lincoln, Nebraska 68509-4661 = Phona {402) 471-2654
An Equal Opportunity/ Affirmativa Action Employer



To calculate the mandatory discharge date, the department relies on the
Nebraska Supreme Court ruling in Johnson v, Kenney 265 Neb. 47 (2002) which
concluded that good time credit under Nebraska Revised Statute §83-1,107 (1)
would not apply to reduce a mandatory minimum term. f the court-imposed
maximum term is the same as the statutory mandatory minimum term, the inmate
must serve the entire mandatory minimum term, minus any credit for time served
towards his mandatory discharge. If the court imposed maximum term is longer
than the mandatory minimum term, the mandatory discharge date with good time
ls compared to mandatory minimum without good time. The mandatory
discharge date will be the longer of the two dates. For example, if the court
imposed a maximum term of 15 years for a habitual criminal conviction, the
discharge date would be changed to 10 years. If the court imposed maximum
term was 20 years or longer, then the discharge date would be calculated in the
normal manner. This method insures that no Inmate will be discharged ptlor to
serving the mandatory minimum portion of the sentence.

The method listed above in caloulating the mandatory discharge date is
departmental policy, Ta date, there have not been any court decislons that have
specifically addressed calculating discharge dates on maximum terms that are
longer than the mandatory minimum,

43
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From: Microsoft Exchange on behalf of Miltenberger, Cody J. (DC Atty Law Clerk)
<Cody.Miltenberger@douglascounty-ne.gov>

Sent: Wednesday, December 15, 2010 9:04 AM

To: Douglass, Jeannene

Subject: RE: Mandatory Minimum sentence time calculations

Attachments: RE: Mandatory Minimum sentence time calculations

Sender: Cody.Mlitenberger@douglascounty-ne.gov

Subject: RE: Mandatory Minimum sentence time calculations
Message-(d: <CBEF4A4F30A2DCAEIAF763A00E4BS8FA06ADCSCB @ douentyexc0l.DC.dotcomm.orgs

Recipient: Jeannene.Douglass@nebraska.gov
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From: Miltenberger, Cody J. (DC Atty Law Clerk) <Cody.Miltenberger@douglascounty-ne.gov>
Sent: Wednesday, December 15, 2010 9:04 AM

To: Douglass, Jeannene

Subject: RE: Mandatory Minimum sentence time calculations

leannene,

Thank you very much for the memorandum for Mandatory Minimums. The memo was spot on with what we were
looking for. I truly appreciate you taking the time to help me out.

Thanks again,

Cody

PR S It e

From: Douglass, Jeannene [mallto:Jeannen uglass@nebraska.qov]
Sent: Tuesday, December 14, 2010 11:15 AM

To: Miltenberger, Cody 1. (DC Atty Law Clerk)

Cc: Shurter, Ginger; Poppert, Kyle

Subject: Mandatory Minlmum sentence time calculations

Good Morning, Mr. Miltenberger:

Kyle Poppert forwarded your recent e-mail to me for response regarding mandatory minimum sentence
time calculations.

I am attaching a copy of a memorandum dated April 8,2005 from Ron Riethmuller (then Records
Administrator) regarding the Procedure for calculating Mandatory Minimum Terms. Also attached is a
copy of the Lancaster County District Court decision (Alvin Long vs. John Martin) which affirmed the
Department’s procedures regarding how we (the Department) handles mandatory minimum

terms, Please let me know if you have any problems opening this attachment.

Basically, the entire mandatory minimum must be applied/calculated before any good time can be
applied to the calculations. Once that has been calenlated, Good Time is then applied to any balance of
time above and beyond the mandatory minimum term. For example, if the mandatory minimum term is
10 years and the court-imposed minimum term is 25 years, we would subtract the mandatory minimum_
of 10 years from the “court-imposed minimum term” of 25 years and good time would only apply to the
remaining 15 years. In other words, the entire 10-year mandatory minimum term would be calculated to
insure that requirement is met; in addition, the remaining balance of 15 years would be added to that
date and the good time applicable to the 15 years would be subtracted to determine 2 parole eligibility
date. Any Court-awarded jail credit would also be subtracted from that final date.

Now, if the minimum term is 10 years (in the above scenario), no good time would be applied because of
the 10-year mandatory minimum (flat 10 years). Jail credit is always included in the calculations
(subtracted) regardless of the type of sentence.

I understand this is somewhat confusing and involved; if you have any questions, please let me know. I’ll
be glad to assist you in any way I can with this. I will be out of the office this afternoon and through next

Monday, December 20". I will be back on December 21°.

1
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Jeannene Douglass

Records Manager II

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

From: Poppert, Kyle

Sent: Monday, December 06, 2010 9:12 AM
To: Miltenberger, Cady J. (DC Atty Law Clerk)
Cc: Douglass, Jeannene

Subject: RE:

Cody,
| forwarded your email to Jeannene Douglass records manager at our central office,

She is the expert in the field and will be happy to assist you.
Kyle

Kyle J. Poppert
Classiflcation and Inmate Records Administrator
Programs & Community Services

Phone: (402) 479-57850

Fax:  (4UzZyary-no23

Kyle.Poppert@nebraska.qoy

From: Miltenberger, Cody J. (DC Atty Law Cierk) [mailto:Cody,Miltenberger@douglascounty-ne,gov]
Sent: Monday, December 06, 2010 9:08 AM
To: Poppert, Kyle

Subject:
Kyle,

I work with the Douglas County Attorney’s Office and was recently asked by one of our attorney’s, Jim Masteller, to
contact NDCS regarding Jail credit, habitual criminal sentencing, and mandatory minimums. Particularly, we are
Interested In how the NDCS applies good time in cases involving a habitual criminal; when does good time begin to
accrue for an inmate convicted as a habitual criminal? Furthermore, how does the NDCS apply good time with regards
to mandatory minimums. We would like to get a hold of any materials you use as reference in applying the above
mentioned ptinciples, and any other avallable resources. | was given your contact information from Dawn-Renee
Smith. If you could point me In the right direction on gaining Information on these issues | would greatly appreciate it
Thank you very much for your time.

Sincerely,

Cody J Miltenberger

Douglas County Attorney's Office
Criminal Division - Law Clerk
(402) 444-4030
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From: Microsoft Exchange on behalf of Douglass, Jeannetie

Sent: Tuesday, May 24, 2011 3:42 PM

To: Kube, James

Cc: Poppert, Kyle

Subject: Mandatory Minimum sentences

Attachments: Mandatory Minimum sentences

Sender: Jeannene.Douglass@nebraska.gov

Subject: Mandatory Minimum sentences
Message-Id: <960ECE121A2CF741849DFACIBIF253242131ECE377 @STNEMAILOL stone.ne.govs>

To: James.kube@nebraska.gov
Ce: kvle.poppert@nebraska.gov
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s N peeeme e
From; @ Douglass, Jeannene

Sent: Tuesday, May 24, 2011 3:42 PM

To: Kube, James

Cc: Poppert, Kyle

Subject: Mandatory Minimum sentences

Attachments: 0300_001.pdf

Good Afternoon, Judge Kube:

As we discussed this afternoon on the phene, I am sending you a copy of the Attorney General Opinion
#96066, dated August 28, 1996 relevant to the application of good time to Mandatory Minimum Terms.

I have also attached a Memorandum dated April 8,2005 from Ron Riethmuller (Records Administrator
at that time for the Nebraska Department of Corrections) regarding the procedure for calculating
Mandatory Minimum terms as well as a Memorandum dated September 18, 1996 to Records Staff from
Mr. Riethmuller, regarding computing Pavole Eligibility and Discharge Dates with sentences involving
mandatory minimums,

I hope this information is helpful to you in understanding this Process. It was a pleasure talking with you
this afternoon. If you have any questions regarding this material, or if you have problems opening this
attachment, please don’t hesitate to contact me.

Thank You.

Jeannene Douglass

Records Manager I1

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

E-mail; ieannene.douglas@gebraska.gov
From: BOARD OF PAROLE [mqﬂjg:_qmggiers@ﬂgh@ska.gov[

Sent: Tuesday, May 24, 2011 2:31 PM
To: Douglass, Jeannene
Subject: Parole Board Attached Image
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"STATE OF NEBRASKA

JEPARTMENT OF CORRECTIONAL SERVICES

Harold W. Clarke

Director
MEMORANDUM
DATE: September 18, 1996
TO: Records Staff E. Benjamin Nelson

. G

FROM: Ron Riethmuller, Records Administrator W/ overaor
RE.: Computing Parole Eligibility and Discharge Dates on Inmates Serving

Mandatory Minimums

To comply with the recent Attomey General's Opinion canceming mandatory minimum sentences,
the foliowing procedures shall be used to insure that mandatory minimum terms are served.

We will proceed with the procedure as was discussed at the July 12, 1998 records meeting
regarding parole eligibility computation. The parole eligibility date Is computed based on the
inmate serving the entire mandatory minimum term provided by statute plus one-half (¥2) of the
balance of any court impased minimum term beyond the mandatory minimum. For example, a
total sentence of 8 to 14 years for a 1DF (mandatory minimum of 3 years) is computed as follows:

Parole Eliglbility: Inmate must serve the entlre three (3) years PLUS one-half
(%) of the remaining five (5) years, a total of § % years for
parole eligibility. This procedure, which complies with the
language in LB 371, prohibits awarding of good time on mandatory
minimums.

The following procedure will insure that no inmate is discharged prior to serving the mandatory

minimum,
1, The discharge date on the maximum term wiil be compared with the mandatory
minimum provided by statute.
2. If the discharge date is prlor to the inmate serving the entire statutory mandatory
minimum, the discharge date shall be changed to reflect the later date.
Example: If an inmate is sentenced to a term of 3 to 5 years for a 1DF
under LB 818, both the parole eligibility and discharge dates would
be 3 years.
3. If the discharge date on the maximum term s longer than the mandatory minimum,

no changes will be made on the discharge date.

| have reviewed the mandatory minimums on all active inmates; this procedure will extend the
discharge dates of nine inmates. A list of the affected inmates is attached.

XC: Harold W. Clarke
Larry A. Tewes
George D. Green
Laurie Smith Camp
Manuel S. Gallardo
P.O. Box 94661 @ Lincoln, Nebraska 685094661 e Phone (402) 471-2654
An Equal Opgortunity/Atfrmative Action Employer

@' printed on vacycled gmpur :
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SEFP B3 '95 B2:24PM NE STATE CORRECTIONS F.g S

STATE OF NEBRASKA

®ffice of the Attoruney Beneral

2115 STATE CAPITOL BUILDING
LINCOLN, NE 68509-8920 D
(402) 471-2€82
TDD (402) 4712682 = /()

CAPITOL FAX (402) 4T1-3297
1235 K ST. FAX (402) 4714725

STEVE GRASZ

DON STENBERG
LAURIE SMITH CAMP

ATTORNEY GENERAL

Divia K.
L odeyd
1, K
Oavid T.
Die A,
Jaswt A,
L1 hyone A,
Rayéd N

August 30, 1896

sley

Harold Clarke, Director

Nebxaska Department of
Correctional Services

P.0. Box 94661

Lincoln, NE 68509

RE: Mandatory Minimum Terms

Dear Harold:

Enclosed is a copy of an Attorney General’s Opinion issued &
response to a letter from Senatox Don Wesely. As you can see, the
Opinion concludes that inmates who are sentemced to mandatoxy
minimum terms may not be paroled ox disc¢harged pricr to serving the
mandatory minimum term.

Thank you for adjusting your procedures accordingly. It is
recognized that some inmates who have maximum terms which, less
good time, give them discharge dates pxiox to the explration of
their mandatory minimum tewxms are likely to test thia Opinion’s
conclusion through litigation. I have told Linda Willaxd that she
may refer those caseg to mz, if she wishes.

Sincerely, ’

DON STENBERG
Attorney General

aurie Swit
Deputy Attorney General

Enclosure

cc: Linda Willard
George Qreen
Ron Riethmuller

K{(r&u’f 4 Lourgm L, M)} Charles €. Lowd Paul N, Patadle Tirothy J, Texed
arkél =" Jay €. Minslop Lis? 0. rartin-Prige Jonathin Achrtadlle Joha R Thomson
3ron My Hollentden LJOn A, Melzen Hebere 8, Rupe farry wWard
Byarton “inim L, howlend ReAdIg 0. Horavec Jyms 0. Smieh Terri W, Uteks
Comer marylyn 8, Muteninson Fraorick F. NG James N Soears Afonzs wiiticer
Elwarth Rinbeely A Klein rurfe €, Paal Mark D, Stare #1810 J, WNITTHROD- AL |0y
eries Jaseph P Loudon Kestnatn w. Payme fargin Saunson .t s Linda L. U1
s
narper ma:l;éc hoptiee

. -
Preaeed with so¢ A0k on ﬁwngp
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DEPUTY ATTORNEYS GENERAL
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v STATE OF NEBRASKA ¥

®fice of the Attorrey General

2445 STATE CAPITOL BUILDING
LINCOLN, NE 68508-8520
(402) 4712682
10D (402) 474.2682
CAPITOL FAX (402) 4713297
4236 K ST, FAX (402) 4T4-4726

DON STENBERG STEVE GRASZ
LAURIE SMITH CAMP
ATTORNEY GENERAL "N'fq lOD La lo DEPUTY ATTORNEYS GENERAL
|, STATE'Of NEBRASKA
JFroFFICIAL
ALC 28 1996 . B it S “
! '
DEPT. QF JUSTICE ' . SEP 03 139
! i, ’
OIS
DATE : August 28, 1996 e e
SUBJECT: Application of Good Time to Mandatory Minimum Texms

REQUESTED BY: Sanator Don Wesely

WRITTEN BY: Don Stenberyg, Attorney General
Laurie Smith Camp, Deputy Attorney General

You have asked whether good time applies to mandatory minimuwm
sentences. We conclude that goodl time does not apply to mandatoxy
minimum sentences, and that an inmate may not be paroled ox
discharged before the completion of the mandatory minimum cexm.

In 1989, the Nebraska Legislature enacted 18592, which
provided mandatory ninimum texms foxr certain drug offenses. The
bill specified that any pexson convictaed of an offense carrying
such a mandatory minimum texm tshall not be eligible foxr parole

' prior to serving the mandatory minimum sentence.’ Neb, Rev. Stat.

§ 28-416(10) (1989).

Oon Japuary 25, 1994, this office adviped the Director of the
Nebraska Department of Coxrectional Services and the Chairperson of
the Nebraska Board of Paxole that, whether ox not the Department
applied good time to mandatory minimum texms, inmates could not he
paroled prior to gerving their mandatory minimum sentences.
Attached for your reference is & ¢OpYy of my letter to Harold Clarke
and Ethel Landrum, .
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Senator Don Wesely
August 28, 1996
Page -2-

In 1995, LB371 re-clasgified G&everal ésiminal offenses,
causing them ko carry mandatoxy minimum terms. The bill noted that
a “perdon convicted of a feleny for which a mandatory minimum
gentence is prescribed shall not be eligible for probation”, afid
the bill re-wrote Mebraska’s good time laws, effective July 1,
1996, so that good time is mo longer applicable to minimum terws:

(B] very committeditffender shall be eligible for parole
when the offenday has served one-half the minimum term of
his or her sentence. No such reduction of sentence shall
be applied to any sentence impesing a mandatory minimum
term. .

Neb. Rev. Stat. § 83-1,110 (Supp. 1995}.

The leglslative history of LB592 (1989) and LE371 (1985) makes
clear the fact that the Nebraska Legislabure expected inmates who
were santenced for offenses carrying mandatory minimum terms to
gerve tha full mandatory minimum texm before being paroled ox
digscharged. The introducers’ stateméents of intent, their
introduetions of the bills bafoxe the Judiciary Committee, and the
discussion of the bills both before the Commitcee and during floox
debata, support this conclusion. For example, whan introducing
LB595 in 1989, Senator Chris Abboud said that "the bill regquires a
mandatory prison sentence upoh conviction . . . Y. In his
Statement of Intent for LB37L in 1995, Senator John Lindsay
descoribed the mandatory minimum terms as "the minimum penalty! of
tyears imprisonment'. He represented that: "No pexson pentenced
to a mandatory term under these statutes would be eligibla for
probation or reductions for good time." During flooxr debate, there
was discussion of (unsuccessful) anendments which would have
allowed inmates to sexve less than the nandatoxy minimums
prescribed under LB371. Senator Kristensen said: "[Those
amendments] will give them the opporxtunity for good time, 8o
instead of 25 years in prison, they could be out in 12, and that is
something we cannct let happen in Nebraska.!

Although it is apparent from the Legislative History of LB592
and LB371 that the Nebyaska Legislature expected inmates sentenced
to mandatory winimum texms to be incarcerated for the full
mandatory winimum term, inmates could be discharged bHefore the
expiration of a wandatory minimum term if the Department of
Corrvectional Services were to apply good time to the inmates’
maximum teyms and were to use the waximum terms to detexmine the
date of dlscharge, without consideration of whethar o¥ not the
{nmate had been gsentenced to a mandatory minimum term.
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Senator Don Wesely
August 28, 1996
Page -3-

Based on the Legislatvive History of LB592 (1989) and LB371
(1995), we conclude that an inmate who has been sentenced to a
mandatory minimum texrm can neither be paroled nor discharged from
custody of the Nebraska Department of Correctional Sexvices priox
to serving the full mandatory minimum term.

X L
Sincerxely,

DON STENBERG
Attorney General

Laurie Smith Camp
Deputy Attorney Ganeral

torney General

44-397-18
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STATE OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES
Robert P. Houston

Director 7’
4 #
M EM ORAN DUM Davg Heineman
DATE; April 8, 2005
TO: Douglas County District Court Judges

FROM: Ron Riethmuller, Records Administrator %/’

RE: Procedure for Calculating Mandatory Minimum Terms

The department uses to following method to calculate parole eligibility and
mandatory discharge dates on sentences with mandatory minimum terms.

There are currently three felony statutes that have mandatary minimum terms:

1C felony Mandatory minimum term of 5 years
1D felony Mandatory minimum term of 3 years
Habitual Criminal ~ Mandatory minimum term of either 10 or 25 years

Nebraska Revised Statute §83-1,110 (1) states “that every committed offender
shall be eliglble for parole when the offender has served one-half the
minimum term of his or her sentence. No such reduction of sentence shall
be applied to any sentence impasing a mandatory minimum term.” If the
court imposed minimum term is the same as the statutory mandatory minimum
term, the inmate must serve the entire mandatory minimum term, minus any
credit for time served towards his parole eligibility. If the court-imposed minimum
is longer than the statutory minimum term, the inmate must serve the entire
mandatory minimum portion plus % of any years above the mandatory minimum
term. For example, if the court imposed a minimum term of 10 years for a 1C
felony, the inmate would serve 5 years on the mandatory minimum portion and
2¥%, years on the remaining 5 years, for a total of 7% years. Any credit for time
previously served, would also be deducted.

i’.O. Box 94661  Lincoln, Nebraska 68509-4661 * Phone (402)i471-2654 b G
An Eaua! Ovoortuntiv / Affirmativa Action Emuolover i
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To calculate the mandatory discharge date, the department relies on the
Nebraska Supreme Court ruling In Johnson v. Kenney 265 Neb. 47 (2002) which
concluded that good time credit under Nebraska Revised Statute §83-1,107 (1)
would not apply to reduce a mandatory minimum term. If the court-imposed
maximum term is the same as the statutory mandatory minimum term, the inmate
must serve the entire mandatory minimum term, minus any credit for time served
towards his mandatory discharge. If the court imposed maximum term is longer
than the mandatory minimum term, the mandatory discharge date with good time
is compared to mandatory minimum without good time. The mandatory
discharge date will be the longer of the two dates. For example, If the court
imposed a maximum term of 15 years for a habitual criminal conviction, the
discharge date would be changed to 10 years. [f the court imposed maximum
term was 20 years or longer, then the discharge date would be calculated in the
normal manner. This method insures that no inmate will be discharged prior to
serving the mandatory minimum portion of the sentence.

The method listed above in calculating the mandatory discharge date is
departmental policy. To date, there have not been any court decisions that have
specifically addressed calculating discharge dates on maximum terms that are
longer than the mandatory minimum.
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From: Microsoft Outlook on behalf of Poppert, Kyle
Sent: Tuesday, August 02, 2011 9:49 AM

To: Scott, Tamara; Morello, Pamela

Subject: RE:{

Attachments: RE:y

Sender: Kyle. Pogart@aakuaska. gov

Subject: RE3

Message-Id: TO60ECE121A2CF741849DFACIBIF253242 F10ESEFOC@STNEMAILOL.stone.ne.gov>

To: Tamara.Scott@nebraska.gov
To: Pamela.Morello@nebraska.gov
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From: Poppert, Kyle

Sent: Tuesday, August 02, 2011 9:49 AM
To: Scott, Tamara; Morello, Pamela
Subject: RE ==

&

Yes it is correct. He has a 5 year mandatory minimum term,.
Kyle

Kyle J. Paoppert

Classification and Inmate Records Administrator
Nebraska Department of Correctional Services
Programs & Community Services Divison
Phone: (402) 479-5750

Cellular
Fax: (4027742-2349
Kyle.Po nebraska.qov

Change Is [nevitable, growth is optional,

From: Scott, Tamara

Sent: Tuesday, August 02, 2011 9:27 AM
To: Morello, Pamela
Cc: Poppert, Kyle
Subject: RE: »
This Is what It says In CTS. PED - 9/21/16 and TRD — 9/21/14. | have seen this a few times In
the past and it Is correct. It has to due with him serving a “Mandatory Minlmum” sentence.

Kyle,
Is this correct?

"Most of the shadowa of this life are esused by standing in our own sunshine.”
Ralph Waldo F merson

T amara J. Scott-Records

NDCS - Work Ethic Camp

2309 North Highway 83 - McCook, NE 69001
(308) 345-8405 ext. 222 - Fax (308B) 345-8407

From: Morello, Pamela
Sent: Tuesday, August 02, 2011 8:52 AM
To: Scott, Tamara
Subject:‘;‘

-

Good Morning Tamara
I think we have’_ _ PED and TRD dates reversed.

"_ now it begins, not later, not tomorrow, next week, month or year, not with the next guy, but rather right now,
in this moment, with you and me..."

Pam Motrello
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Warden
Work Ethic Camp
2309 North Hwy 83
McCook, NE 69001
1.308,345.8405 Fxt 205

= wel)
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From: Microsoft Outlook on behalf of Baum, Mickie
Sent: ' Monday, October 03, 2011 7:53 AM

To: - Richter, Melody

Subject: RE:

Attachments: RE:

Sender: Mickie.Baum@nebraska.gov
Subject: RE:
Message-Id: <6F298AAACEALCCA3BEFAGFL120DCEABF2292CA05100@STNEMAILOL stone.ne.gov>

To: Melody.Richter@nebraska.gov
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From: Baum, Mickie

Sent: Monday, October 03, 2011 7:52 AM
To: Richter, Melody

Subject; RE:

Mandatory Minimum terms often have the PED after the TRD. His sentence is correct, Thanks Mickle

Mickie Baum - Corrections Records Manager IT
Nebraska State Penitentiary

402-479-3854 Fax 402-479-8021

Mickie Baum@nebraska.gov

From: Richter, Melody

Sent: Sunday, Cctober 02, 2011 4:25 PM
To: Baum, Mickie

Subject:

Hello!
Hey I was just looking at inmate Kenneth Wells 70537 informatlon and saw that his PED s after his

TRD. How could that be?
QUICK CHECK INFORMATION  10/2/2011

m: CURR LOCATION NSP RECEIVED DATE 11/16/2009
BIRTH CITY/STATE/COUNTRY: PreviousID
T
RACE WHITE SEX M CURRAGE 56 DOB B '
MRTL SINGLE CNSLRNBR
SSN - FBI _ »SD.__
DRUG DP 28-416- ¥ DNA o SEX OFFENDER N
CURR CUSIDYDT 12/21/2009 CURR CUSTODY # CURR JOB ASSGN — JOB
DESC UNASSIGNED :

SENT BEGIN DATE:_11/6/2009 MIN SENT: 120 ~MAXSENT: 120
TENTATIVE RELEASE DA’I’E: 9/25/2016  PAROLE ELIG DATE: 9/25/2017

LAST PB MEETING: 5/6/2010 NEXT REVIEW: 10/1/2016 HEARING DATE:_ PB STATUS: DEFERRED

M. Richter

Unit Case Manager

Nebraska State Penltentiary
Phone: 402-471-3161 Ext. 3477

melody.richter@nebraska.qoy
wslder the environment befare prinking this emall
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From: Microsoft Outlook on behalf of Boal, Beth
Sent: Tuesday, January 24, 2012 12:08 PM

To: Robinson, Hank

Subject: RE: PED > TRD

Attachments: RE: PED > TRD

Sender; Beth.Boal@nebraska.gov
Subject: RE: PED > TRD
Message-id: <FF2228F74E95E1459924418AEDBQIAF0370633EO85_@_STNEMAILOl.stnne.ne.ggv>

To: hank.robinson@nebraska.gov

U
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From: Boal, Beth

Sent: Tuesday, January 24, 2012 12:08 PM
To: Robinson, Hank

Subject: RE: PED > TRD

OK, then for the purposes of your report, | need to assume min days of 0 when PED > TRD, correct?

Thank you,

Beth Boal

Office of the CIO

State of Nebraska

501 South 14th Street

P.O. Box 95045

Lincoln, Nebraska 68509-5045

email: beth.boal@nebraska.gov

phone: 402.471.0703 (0OCI0)
402.479.5770 (DCS)
y(Cell)

This electronic message ond any files transmitted with It contain information which may be confidential, privileged or otherwise protected from
disclosure. The information Js intended to be used solely by the reclpient(s) named. If you are not en intended reciplent, be aware that any review,
disclosure, copying, distribution or use of this transmlssion or Its contents Is prohibited. If you have received this transmisslon in error, please notify
the system manager,

From: Poppert, Kyle

Sent: Tuesday, January 24, 2012 11:47 AM
To: Boal, Beth

Cc: Robinson, Hank

Subject: RE: PED > TRD

Correct, he will discharge before he Is eligible for parole.

Kyle J. Poppert

Classification and Inmate Records Administrator
Nebraska Department of Correctional Services
Programs & Community Services Divison
Phone: (402) 479.878n

Cellular

Fax: (4uz) raz-2349

Kyle. Poppert@nebraska.gov

Change is Inevitable, growth s optional. .
From: Boal, Beth

Sent: Tuesday, January 24, 2012 11:39 AM
To: Poppert, Kyle

Cc: Robinson, Hank

Subject: RE: PED > TRD
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So, for this guy, when 8/18/2039 rolls around, Is he released?

2(18/2047 8118/2039

Thank you,

Beth Boal

Office of the CIO

State of Nebraska

501 South 14th Street

P.O. Box 95045

Lincoln, Nebraska 68509-5045

email: beth.boal@nebraska.gov

phone: 402,471.0703 (OCIO)
402.479.5770 (DCS)

This electronic message and any files transmitted with it contaln Infermatlon which may be confidential, privileged or otherwise protected from
disclosure. The Information Is Intended to be used sofely by the reciplent(s) nomed. if you are not an Intended reclplent, be aware that any review,
disclosure, copying, distribution or use of this transmission or its contents is prohibited. If you have recelved this transmissfon In error, please notify
the system manager.

From: Poppert, Kyle

Sent; Tuesday, January 24, 2012 11;37 AM
To: Boal, Beth

Cc: Robinson, Hank

Subject: RE: PED > TRD

Because they have mandatory minimum terms that must be served first, their PED is calculated on % of the remalning
minimum term.

Kyle J. Poppert

Classification and Inmate Records Administrator
Nebraska Department of Correctlonal Services
Programs & Community Services Divison
Phone; (402) 479-5750

Cellular
Fax. (402) 742-2349
e.P rt@nebr. 0

Change is Inevltable, growth is optionaf.
From: Boal, Beth

Sent: Tuesday, January 24, 2012 11:34 AM
To: Poppert, Kyle

Cc: Robinson, Hank

Subject: PED > TRD

RSP ETIR ElIE RE

Kyle — why would inmates havéfa PED > their TRD? | could see small variations, but of the 61 currently active inmates
with PED > TRD, some vary by 5 — 8 yearsl| A

: Parola Eliglnifity : y m . =n
d | Tantative Reioase Date
Number ° inmateName Date_ . Ny .« o0 !
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Thank you,

Beth Boal
Office of the CIO
State of Nebraska
501 South 14th Street
P.0O. Box 95045
Lincoln, Nebraska 68509-5045
email: beth.boal@nebraska.gov
phone: 402.471.0703 (OCIO)
402.479.5770 (DCS)
ell)

This electronic message and any files transmitted with it contain information which may be confidential, privileged or otherwise protected from
disclosure. The information is intended to be used solely by the reciplent{s) named. (f you are not an Intended reclpient, be aware thatany review,
disclosure, copying, distribution or use of this transmlssion or its contents Is prohibited. If you have recelved this transmission In ercor, please notlfy
the system manaoger.
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From: Robinson, Hank

Sent: Monday, January 23, 2012 12:30 PM
To: Boal, Beth; Spring, B ]

Subject: No rush

What do you guys make of this?
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T. Hank Robinson, Ph. D

Director

Research Division

Nebraska Dept. of Correctional Services

PO Box 94661
Lincoln, NE 8300
Phones _

The Information contalnad In this e-mall message and a
intanded reciplant or an agent respansible for dellvering
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283 Neb. 560, 811 N.W.2d 227

Judges and Attorneys

Supreme Court of Nebraska.
STATE of Nebraska, appellee,
v,

Willlam D, KINSER, Jr., appellant.

No. S-11-558.
March 23, 2012.

Background: Defendant was convlicted by jury in the District Court, Scotts BIuff County, Rapdall L,
Llppstreu, J., of flight to avold arrest and driving under revocation and found to be a habitual
offender, resulting In a sentence of six months' Imprisonment on the former charge, with a one-year
license revocation, and to a minimum term of 18 years' Imprisonment on the latter conviction.
Defendant appealed.

Holdings: The Supreme Court, Stephan, J., held that:

(1) defendant convicted of flight to avold arrest as a felony based on his wiliful reckless operation of a
motor vehicle was subject to enhancement of his sentence under habltual criminal statute, and

{2) In a matter of first impresslon, any discrepancy between minimum sentence Imposed on
convictlon for flight to avoid arrest and statements of sentencing court regarding his parole ellgibllity
was controlled by the former.

Afflrmed,
West Headnotes
[_1.1@ KeyCite Clting References for this Headnote

<110 Criminal Law
=110XXIV Review
&~110XXIV(L) Scope of Revlew in General

¢=110XXIV(L)4 Scope of Inquiry
t»110k1134.28 k. Statutory Issues In general. Most Cited Cases

Statutory Interpretation presents a question of law, for which an appellate court has an obligation
to reach an (ndependent concluslon irrespective of the determination made by the court below.

fll@' KeyClite Citing References for thls Headnote

o=110 Criminal Law
¢m110XXIV Review
¢w=110XXIV(N) Discretion of Lower Court
¢+110k1156.1 Sentencing
¢»110k1156,2 k. In general. Most Cited Cases.

A sentence imposed within statutory limits will not be disturbed on appeal absent an abuse of
discretion by the trial court.

[g]_ﬁ KeyClte Citing References for this Headnote

httneareh? vractiastr e fracitl#/dAnirmmanttact aremePua—XTTT TT1 A N7 Ocrnawrd—TIT Oulsiet O 0mNOInnT A
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t~350H Sentencing and Punishment
t=350HVI Habitual and Career Offendets
o~350HVI(C) Offenses Usable for Enhancement
<=350HVI(C)1 In General
&»350Hk1255 Particular Offenses
¢=350Hk1260 k. Other partlcular offenses. Most Clted Cases

Defendant convicted of flight to avold arrest as a felony based on his wlliful reckless operation of a
motor vehicle was subject to enhancement of his sentence under habitual criminal statute, though
misdemeanor and felony flight to avold arrest were defined in the same statute, as the statute was
not a specific subsequent offense statute, In that the offense of flight to avold arrest was a
misdemeanor If it Involved fleelng in a motor vehicle In an effort to avoid arrest, whereas the offense
became a felony if the state alleged and proved the additional element of wlliful reckless operation of
a motor vehicle, and this additional fact pertalned to the manner in which the offense was committed,
not to prior criminal conduct. West's Neb.Rev.St. §§ 8-905(3)(a)(iii), 29-2221.

[5_1@ KeyClte Citing References for this Headnote

¢=350H Sentencing and Punishment
¢=350HVI Habltual and Career Offenders
o=350HVI(K) Proceedings
<=350Hk1375 Evidence
©=350Hk1380 Degree of Proof
=350Hk1380(1) k. In general. Most Clted Cases

In a habltual criminal proceeding, the state's evidence must establish with requisite
trustworthiness, based upon a preponderance of the evidence, that (1) the defendant has been twice
convicted of a crime, for which he was sentenced and committed to prison for not-less than one year,
(2) the trlal court rendered a judgment of conviction for each crime, and (3) at the time of the prior
conviction and sentenclng, the defendant was represented by counsel or had knowingly and
voluntarlly waived representation for those proceedings. West's Neb.Rev.St, § 29-2221(1).

[5]1 ﬁ KeyClte Citing References for this. Headnate

=284 Pardon and Parole
¢=284II Parole
&~284k48 Ellgibllity for Parole or Parole Conslderation
¢=284Kk50 k. Minlmum sentence, and computatlon of term in general. Most Cited Cases

o
t=350H Sentencing and Punishment [ﬁ’ KeyClte Citing References for this Headnote
t=350HV Sufficlency and Construction of Sentence Imposed
tm350HV(C) Construction
&=350HV(C)2 Punlshment
o»350Hk1137 Conflict in Record
¢t=350Hk1139 k. Oral and written pronouncements. Most Clted Cases

Any discrepancy between the minimum sentence of 18 years imposed on deféridant on his flight to
avoid arrest conviction and the statements of the sentencing court regarding his parole ellgibllity was
controlled by the former, as statute specifically provided that If any diserepancy existed between the
statement of the minimum limit of the sentence and the statement of parole eliglbility, the statement
of the minimum limit controlled the calculatlon of defendant's term. West's Neb.Rev,St, § 29-2204

(1).

* %228 Syllabus by the Court
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*560 1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, for
which an appellate court has an obligation to reach an Independent concluslon Irrespective of the
determination made by the court below.

2. Sentences: Appeal and Error. A sentence imposed within statutory limits will not be disturbed
on appeal absent an abuse of discretion by the trlal court.

3. Sentences: Prior Convictions: Habitual Crimlnals: Proof. In a habitual criminal proceeding,
the State's evidence must establish with requlsite trustworthiness, based upon a preponderance of
the evidence, that (1) the defendant has been twice convicted of a crime, for which he or she was

sentenced and committed to prison for not less than one year; (2) the trlal court rendered a
judgment of conviction for each crime; and (3) at the time of the prlor conviction and sentencing, the

defendant was represented by counse! or had knowingly and voluntarily walved representation for
those proceedings.

Brian J. Lockwood and Richard L. DeForge, Deputy Scotts Bluff County Public Defenders, for
appellant.

Jon Bruning, Attorney General, and Kimberly A, Kleln, Lincoln, for appellee.

HEAVICAN, C.)., WRIGHT, CONNOLLY, STEPHAN, McCORMACK, and MILLER-LERMAN, 1],
STEPHAN, J.

*561 NATURE OF CASE

A jury found Wiillam D. Kinser, Jr., guilty of felony fllght to avold arrest. After finding that Kinser
had five previous felony convictions, the district court for Scotts Bluff County found Kinser to be a
habltual criminal and sentenced him to a term of not less than 18 nor more than 30 years'
imprsonment with the Nebraska Department of Correctional Services (DCS) for that crime. Kinser
contends that the habitual criminal determination was erroneous because the flight to avold arrest
conviction was enhanced from a misdemeanor to a felony based upon Kinser's**229 williful reckless
operation of a motor vehicle and that any further enhancement under the habltual criminal statute
would result In an Improper double enhancement. Kinser also argues that the sentencing order must
be reversed because the district court Intended for him to be eligible for parole after 10 years,
whereas, under the sentence Imposed for his flight to avold arrest conviction, he wlll not be eligible
for parole for 14 years. We find no merit to elther contentlon and therefore affirm.

BACKGROUND
On the evening of December 23, 2010, Deputy Lanny Hanks was observing traffic on Lake
Minatare Road In Scotts BIuff County, Nebraska, He saw a vehicle exceeding the speed limit and
undertook pursult. Hanks Inltlally activated only his patrol car's overhead lights, but when he reallzed
the vehicle was not stopping, he activated his car's siren, After a chase of approximately 10 miles,
Hanks was able to immobllize the vehicle. Kinser was Identifled as the operator of the vehicle.

The State charged Kinser with felony operation of a motor vehicle to avold arrest; driving under
revocation, first offense; and driving while under the Influence of alcohol (DUI), second offense. The
State alleged that Kinser's flight to avoid arrest Involved wiliful reckless operation of a motor vehicle,
which made the offense a Class IV felony under *562 Neb.Rev.Stat. § 28-905(3)(a)(lil) (Relssue
2008). The State also alleged that Kinser was a habitual criminal under Neb.Rev.Stat. § 29-2221
(Relssue 2008). A jury trial was held on the flight to avoid arrest and driving under revocation
charges. The jury found Kinser gullty of both offenses.

Prior to sentencing, the State notifled Kinser and the court that it would present evidence that
Kinser was a habitual criminal. At the hearing, the State Introduced five prior convictions: (1) a 1983
convictlon for burglary, (2) a 1993 conviction for failure to appear, (3) a 1993 conviction for theft, (4)
a 1995 conviction for second degree assault, and (5) a 1995 conviction for assault on a police officer
In the third degree. Certified records showed that Kinser recelved a sentence of at least 1 year's

httn«//weh? westlaw com/reanlt/dncimanttevt aanvPra=WT W14 TR crvi=WT Lrelti=1Llrm= e/Mno/NNn1A
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Imprisonment for each of these convlictions and that Kinser was represented by counsel at the time
of each conviction and each sentencing.

The trial court considered and rejected Kinser's argument that a habitual crimlnal enhancement
would result In an impermissible double enhancement. The court noted that the flight to avold arrest
convlctlon was a felony because of the additional element of willful reckless operation of a motor
vehicle and that the increase from a misdemeanor to a felony was not based on prior convictions for
the same offense. The court also noted that this was somewhat similar to belng charged with a felony
that had a misdemeanor lesser-Included offense. The court stated, “You would have to commit the
misdemeanor lesser included, then something In addition to that to get the felony status and those
have been used In the past for purposes of [a habitual criminal] enhancement ....” The court found
there were five valid and usable prior convictions and sentenced Kinser as a habitual criminal on the
felony flight to avoid arrest convictlon. During sentencing, the court stated:

[Kinser] will ... be sentenced to serve sentences in an institution under the jurisdiction of [DCS] as
follows: On Count II [driving under revacation], which Is the misdemeanor, six months, and there's
a one year revocatlon of his license. On Count I [fleeing to avold arrest], which Is the feleny, not
less than 18 years and not more than 30 years. The minimum will Include the mahdatery**230
*563 minimum of 10 years with a two-year revocation of hlis license. Those sentences wlll be
served concurrent. I glve him credit for 190 days that he has served.

Kinser flled a timely notice of appeal.

ASSIGNMENTS OF ERROR
Kinser assigns the district court erred In sentencing him as a habltual criminal and in imposing an
erroneous sentence for his flight to avoid arrest conviction.

STANDARD OF REVIEW

[ll@ﬂl @ Statutory Interpretation presents a question of law, for which an appellate court has
an obligation to reach an independent conclusion irrespective of the determination made by the court
below.ENL A sentence Imposed within statutory timits will not be disturbed on appeal absent an abuse

of discretion by the trial court.f42

EN1, State y. Jimenez, 283 Neb. 95, 808 N.W.2d 352 (2012).

FN2. State v. Wiilllams, 282 Neb. 182, 802 N.W.2d 421 (2011).

ANALYSIS
KINSER WAS PROPERLY SENTENCED AS HABITUAL CRIMINAL

I_B_I%[ﬂ @ Subject to exceptlions not applicable to this case, the habltual criminal statute in part
provides:

Whoever has been twice convicted of a crime, sentenced, and commltted to prison, In this or any
other state or by the United States or once In this state and once at least In any other state or by
the United States, for terms of not less than one year each shall, upon conviction of a felony
committed In this state, be deemed to be a habitual criminal and shall be punished by
Imprisonment ... for a mandatory minimum term of ten years and a maximum term of not more

than sixty years.... EN3

FN3. § 29-2221(1).

In a habitual criminal proceeding, the State's evidence must establish with requisite trustworthiness,

i~ Swvw vwv4 4 Amy A §OYYTT 0 a0 Ol omMninnt A
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based upon a preponderance of the evidence, that (1) the defendant has been twice *564 convicted
of a crime, for which he or she was sentenced and committed to prison for not less than 1 year; (2)
the trial court rendered a judgment of conviction for each crime; and (3) at the time of the prior
conviction and sentencing, the defendant was represented by counsel or had knowlngly and
voluntarily walved representation for those proceedlngs.w The district court concluded that there
were flve valid and usable convictions for purposes of the habitual criminal enhancement. Kinser does
not challenge thls concluslon, which is fully supported by the record. Instead, Kinser argues that using
his felony filght to avold arrest conviction to trigger a habitual criminal enhancement would result in
an Improper double enhancement,

FN4. State v. Epp, 278 Neb. 683, 773 N.W.2d 356 (2009),

Felony flight to avold arrest Is criminalized under § 28-905, which In relevant part provides:

(1) Any person who operates any motor vehlcle to flee in such vehicle In an effort to avold arrest
or citation commits the offense of operation of a motor vehicle to avold arrest.

(2)(a) Except as otherwise provided in subsection (3) of this sectlon, any person who violates
subsection (1) of this section shall be gullty of a Class I misdemeanor.

*%231 (3)(a) Any person who violates subsection (1) of this sectlon shall be gullty of a Class IV
felony If, In additlon to the violation of subsection (1) of this sectlon, one or more of the following

also applles:
(1) The person committing the offense has previously been convicted under this sectlon;

(1) The flight to avoid arrest results directly and proximately In the death of or injury to any
person If such death or Injury Is caused directly and proximately by the vehicle being drlven by the
person fleelng to avoid arrest; or

(1il) The flight to avold arrest includes the willful reckless operation of the motor vehicle.

Kinser was convicted of a Class IV felony under § 28-905(3)(a)(ili), based on his willful reckless
operation of *565 the vehicle during the flight to avold arrest. Kinser argues he was Improperly
sentenced as a habltual criminal because the “enhancement” from a misdemeanor to a felony under §
28-905(3)(a)(il) plus the habltual criminal enhancement results In an impermissible double
enhancement under this court's holding in §;¢Le_v_._caa,gmaa._m§ Evaluating this argument requires a
discussion of Chapman and lIts progeny.

ENS. State v. Chapman, 205 Neb. 368, 287 N.W.2d 697 (1.980).

The defendant In Chapman was convicted of third-offense DU He was sentenced as a habitual
criminal under § 29-2221 then In effect based upon his prior felony convictions for mallclous
destruction of property and third-offense DUL. This court concluded the district court erred In
sentencing him as a habitual criminal. We reasoned that his prior conviction for third-offense DUI was
not a prior felony for purposes of a habltual criminal enhancement because the offense became a
felony solely due to his prior DUI convictions. The statute prohibiting third-offense DUI In relevant
part provided, “[I]f such conviction Is for a third offense, or subsequent offense thereafter, such
person shall be imprisoned ... for not less than one year nor more than three years....”ﬁﬁl‘ai After
noting a reluctance “to apply an expansive reading to the Habiltual Criminal Act,” this court held In
Chapman that “offenses which are felonles because the defendant has been prevlously convicted of
the same crime do not constitute ‘felonles’ within the meaning of prior felonles that enhance penalties
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under the habltual criminal statute.” EY we noted the language of the statute evidenced a
legislative Intent that “convictions for third offense and all subsequent offenses ... should be treated

similarly” EN8 and that the “welght of authority [was] agalnst double penalty enhancement through
appllcation of both a specific subsequent offense statute and a habltual criminal statute,” EN2

FN6. Neb.Rev.Stat. § 39-669.07(3) (Relssue 1974), See State v. Chapman, supra note
5.

EN?. State v. Chapman, supra note 5, 205 Neb, at 370, 287 N.W.2d at 698.

EN8. I¢, at 371, 287 N.W.2d at 699.

FNS. Id, at 370, 287 N.W.2d at 699,

*566 This court later extended the Chapman holding In State v. Hittle.EY8 The defendant In that
case was convicted of felony flight to avold arrest and felony drlving under a 15-year license
suspension. Based on a pror conviction for operating a motor vehicle with a suspended or revoked
llcense and convictions from a single proceeding for possessing a stolen firearm and a controlled
substance, he was sentenced as a habitual criminal. The statute *%232 criminalizing driving under a

revoked license at the time of his offenses, Neb,Rev.Stat. § 60~-6,196(6) (Reissue 1993), provided,
"Any person operating a motor vehicle on the highways or streets of this state while hls or her
operator's license has been revoked pursuant to subdlvision (2)(c) of this section [after two previous
DUI convictions] shall be guilty of a Class IV felony.” On appeal, this court acknowledged that
Chapman was distinguishable because a convictlon under § 60-6,196(6) was a felony whether or not
the defendant was previously convicted of the same offense. But we stated that Chapman rested
upon two general princlples:

EN10. State v, Hittle, 257 Neb, 344, 598 N.W.2d 20 (1999).

(1) A defendant should not be subjected to double penalty enhancement through appllication of both
a speclfic subsequent offense statute and a habitual criminal statute and (2) the specific
enhancement mechanism contained in Nebraska's DUI statutes precludes application of the general

enhancement provisions set forth In the habltual criminal statute ENLL

FN11. Id, at 355, 598 N,W.2d at 29.

We reasoned that driving under a revoked license was criminalized under the same statutory scheme
as DUI and that a person could become a felon for driving under a suspended license only by first
committing multiple DUI offenses. Thus, we observed that the penalty for driving under a revoked
llcense was “enhanced by virtue of the defendant's prlor violations of other provisions within the same
statute.” E442 Based on this reasoning, we held that a conviction under § 60-6,196(6) could not be
used as elther the offense triggering a habitual *567 criminal enhancement or a prior felony for
purposes of the enhancement.

EN12, Id. at 356, 598 N.W.2d at 29.

This court next consldered the holdings of Chapman and Hittle In State v, IazLQE,ENQ The
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defendant in that case was convicted of third degree assault on an officer under Neb,Rev.Stat. §
28-931 (Reissue 1995), which at the time of the offense, provided:

FN13, State v. Taylor, 262 Neb, 639, 634 N.W.2d 744 (2001).

(1) A person commits the offense of assault on an officer In the third degree if he or she
Intentionally, knowingly, or recklessly causes bodily Injury to a peace officer or employee of [DCS]
while such officer or employee Is engaged In the performance of his or her officlal dutles.

(2) Assault on an officer In the third degree shall be a Class IV felony.

That felony conviction served as the trigger for a habitual criminal enhancement. On appeal, the
defendant argued he should not have been convicted under § 28-931 and senteniced as a habitual
criminal under § 29-2221 because that resulted In an Improper double enhancement. He contended
that third degree assault under Neb.Rev.Stat. § 28=3 10 (Reissue 2008) was a misdemeanor and
that his conviction was enhanced to a felony based on the status of his victim, a DCS employee.
After noting that the defendant's argument presented “a question of statutory interpretation as to
whether the Leglslature enacted § 28-931 as a ‘specific subsequent offense statute’ for general third

degree assault, or as a separate crime,” EN14 this court rejected the defendant's argument “because §
28-931[was] not a specific subsequent offense statute.” EM13 we explalned:

EN14, Id. at 647, 634 N.W.2d at 750.

FN15, Id. at 647, 634 N.W.2d at 751.

¥%233 Nothing contained In the plain language of § 28-931 enhances the penalties for third
degree assault upon a DCS employee based on subsequent offenses, A comparison of the plaln
language of §§ 28-310 and 28-931 Indicates that the Legislature enacted these statutes to *568
punish two separate and distinct crimes with separate and distinct elements. Under § 28-931, the
status of the victim Is an element of the crime and is not a subsequent offense penalty

enhancement. FN16

EN16. Id.

The same reasoning applles to this case, despite the fact that misdemeanor and felony flight to
avold arrest are deflned In the same statute. Section 28-905(3)(a)(lll) Is not a specific subsequent
offense statute. Reading § 28-905 as a whole, the offense of flight to avolid arrest Is a misdemeanor If
it Involves fleeing In a motor vehicle In an effort to avold arrest, whereas the offense becomes a
felony under § 28-905(3)(a)(ill) If the State alleges and proves the additional element of willful
reckless operation of a motor vehicle. This additional fact pertalns to the manner In which the offense
was committed, and not to prior criminal conduct. Thus, Kinser was not subjected to an impermissible
double enhancement and the district court did not err In sentencing him as a habitual criminal. We
express no opinion as to whether the result would be the same If Kinser had been convicted of felony

flight to avoid arrest under § 28-905(3)(a)(1), as that Issue Is not presented In this case.

DISTRICT COURT DID NOT IMPOSE ERRONEOUS SENTENCE
Kinser argues that the sentencing order must be reversed as erroneous because of a discrepancy
between the sentence Imposed for his flight to avold arrest conviction and the court's statements at
the sentencing hearing regarding his eligibility for parole, Relylng upon the following statement,
Kinser asserts the trial court Intended for him to be parole eligible after 10 years:

So the defendant will be sentenced to serve an IndetermInate or terms—let me rephrase that
because we have a mandatory minimum. He'll be sentenced to serve sentences In an Instltution
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under the jurisdiction of [DCS] as follows: On Count II [driving under revocation], which Is the
misdemeanor, six months, and there's a one year revocation of his license. On Count I [fleelng to
avold arrest], *569 which [s the felony, not less than 18 years and not more than 30 years. The
minimum will include the mandatory minimum of 10 years with a two-year revocation of his llcense.
Those sentences will be served concurrent. I glve him credit for 190 days that he has served. Costs
will be taxed to the defendant. He will not be parole ellglble untll he has served the mandatory
minimum of 10 and [DCS] can Indicate the time period but he w!ll be eligible for parole. I'll revoke
his bond and remand him then back to custody.,

The State argues this language falls to show “an Intention that Kinser be parole eligible In 10 years.”

ENLZ 1t contends that the district court expressly left the Issue of parole eligibllity to DCS, but
informed Kinser that he would serve the mandatory minimum of 10 years.

EN17. Brief for appellee at 13.

Subject to an exception not applicable here, in Imposing an indeterminate sentence upon an
offender, a court Is required by Neb.Rev.Stat. § 29-2204 (Reissue 2008) to “[f]ix the minimum and
maximum limits **234 of the sentence,” ENA8 ¢o “[a]dvise the offender on the record the time the
offender will serve on his or her minimum term before attaining parole eligibillty assuming that no
good time for which the offender will be eliglble Is lost,” EM19 anq to “[a]dvise the offender on the
record the time the offender will serve on his or her maximum term before attaining mandatory
release assuming that no good time for which the offender wil| be eligible Is lost.” EN20 \ye agree with
the State that the sentencing court did not clearly state that Kinser would be ellgible for patole after
serving 10 years, But even If it had, the questlon would be resolved by § 29-2204(1), which provides,
"If any discrepancy exists between the statement of the minimum limit of the sentence and the
statement of parole eligibllity ... the statement[ ] of the minlmum limit ... shall control the calculation
of the offender's term.”

EN18, § 29-2204(1)(a)(il)(A).

EN19, § 29-2204(1)(b).
FN20. § 29-2204(1)(c). ‘

*570 Although this court has not had occaslon to apply this provision, the oplnion of the Nebraska

Court of Appeals in State v, Glover EN21 |s Instructive. The defendant in that case argued for a
reduction in her sentence or, alternatively, for a resentenicing, based on an incorrect statement made
by the district court at sentencing. The trial Judge sentenced her to a term of 21 to 30 months’
Imprisonment, but stated that on the low end, she would serve about 9 months. The Court of Appeals
acknowledged the trial court's misstatement, explaining that assuming no loss of good time, the
defendant would serve 10 1/2 months before becoming ellgible for parole. However, the court
rejected her argument, reasoning that under the plain language of § 29-2204(1), the minimum
sentence of 21 months controlled the calculation of her term, which determined her parole eligibility.

EN21, State v. Glover. 3 Neb.App. 932, 535 N.W.2d 724 (1995).

[51 @ We agree with the Court of Appeals’ interpretation and application of § 29-2204(1) in
Glover. In this case, any discrepancy between the minimum sentence of 18 years for Kinser's filght to
avold arrest convictlon and the statements of the sentencing court regarding parole ellglbllity would

be controlled by the former. Under our holding In Johnson v. Kenney EN22 good time credit would not
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I

reduce the 10-year mandatory minimum portion of Kinser's sentence for that crime. Thus,
assuming no loss of good time credit, Kinser would serve the 10-year mandatory minimum plus 4 of
the remaining 8 years of the minimum sentence, less credit for time served, before becoming eligible
for parole.ﬂm

EN22. Johnson v. Kenney, 265 Neb, 47, 654 N.W.2d 191 (2002).

EN23, See Neb.Rev,Stat. §§ 83-1,107 (Supp.2011) and 83-1,110 (Reissue 2008).
CONCLUSION

For the reasons discussed, Kinser was properly sentenced as a habltual criminal and the sentence
imposed for his flight to avold arrest convictlon was not erroneous. The judgment Is affirmed.

AFFIRMED,
WRIGHT, J., not participating In the decislon.
Neb.,2012,
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From: Douglass, Jeannene

Sent: Tuesday, March 27, 2012 4:38 PM

To: Liss, Nathan

Subject: RE: calculating mandatory minimum sentences

Glad I could help. Have a great rest of the week. Hope you will be able to enjoy some of the wonderful Spring
weather,

Jeannene Douglass

Records Manager 11

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

E-mail: jeannene.douglass@nebraska.gov

From: Liss, Nathan -

Sent: Tuesday, March 27, 2012 4:34 PM

To: Douglass, Jeannene

. Subject: RE: calculating mandatory minimum sentences

Thank you very much, Jeannene. The information you provided is very helpful. | will certainly be in touch if | have any
further questions.

Take care, and thanks again for your help.

- Nate

Nathan A. Liss

Assistant Attorney General
2115 State Capitol

Lincoln, NE 68509

Tel: (402) 471-3838 (Direct)
nathan.liss(@nebraska.gov

This e-mail and any attachments to It is confidential and may be altorney-client pri\_rireged. Itis intended only for
the use of the individual or entity identified above. If the receiver of this message Is ﬂOt: the Jnreqqed recipient,
you are hereby notified that reading, distribution, use, or copying of this message Is strictly prohibited. If you
have received this message in error, please immediately notify the sender by replying to the address noted
above and delete the message. Thank you.

From: Douglass, Jeannene

Sent: Tuesday, March 27, 2012 3:18 PM

To: Liss, Nathan

Subject: calculating mandatory minimum sentences
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Gc;od Afternoon, Nate:

I have attached the memorandums and e-mails [ have stating how the Department of Corrections calculates
mandatory minimum sentences (parole eligibility is based on minimum terms) and the Tentative Discharge Date
(which is either the flat mandatory minimum term or one-half of the maximum term, whichever is longer.

If you have any questions, please let me know. I’ll do what I can to answer them.

Jeannene Douglass

Records Manager IT

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

E-mail: jeannene douglass@nebraska.goy
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From: Microsoft Outlook on behalf of Poppert, Kyle

Sent: Sunday, June 03, 2012 2.27 PM

To: Hookstra, Inga

Subject: RE: Question on {

Attachments: RE: Question ol

Sender: Kyle.Poppert@nebraska.gov
Subject: RE;

Message-Id: <Q60ECE121A2CF741849DFACI8IF2532446A1871C24@STNEMAILOI. stone.ne.gov>
To: Inga.Hookstra@nebraska.gov
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From: Poppert, Kyle

Sent: Sunday, June 03, 2012 2:28 PM
To: Hoolkstra, Inga

Subject: RE: Question onf V L

She is serving a 10 year mandatory minimum for hapitual ctiminal so her PED wlll actually be after she discharges. She
must serve the 10 years plus half the balance of her minimum term before she is eligible for parole, which is longer than

her 20 year maximum term,
Kyle

Kyle J. Poppert

Classiflcation and Inmate Records Administrator
Nebraska Departmsnt of Correctional Services
Programs & Community Services Division
Phone: (402} 479-5750

. Cellufart

Fax: (402) 742-2349
Kyle.Poppert@nebraska.qov

Change Is Inevitable, growth Is optional.
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From: Hookstra, Inga
Sent: Saturday, June 02, 2012 1:53 PM
To: Poppert; Kyle
Subject: Question ont
N

| take it that this inmate has a mandatory sentence, but how can her PED be greater than her TRD?
Essentially she is never eligible for parole, which | know that happens. | am just thinking how an
inmate with these type of dates will be handled in CIT with Release Savings and some other issues. |

may need to make some modifications to policy and the system.

QUICK CHECK INFORMATION  6/2/2012

D! CURR LOCATION NCW RECEIVED
DATE 12/74/207T '

BIRTH CITY/STATE/COUNTRY: KANSASCITY / MO /[ USA; PreviousID:
RACE BLAGK SEX F CURRAGE 41  DOB* _

MRTL _MARRIED CNSLRNBR __

SSN FBl SiD

DRUG DP 28-416 N DNA No Sample Requlfed ~ SEX OFFENDER N

CURR CUSTDY DT 12/14/2011 CURR CUSTODY 1X CURR JOBASSGN AllDay JOB

DESC SEW FACTRY )
SENT BEGIN DATE: 12/14/2011 MINSENT: 148 MAXSENT: 200

TENTATIVE RELEASE DATE: 10/3/2021 PAROLE ELIG DATE: 2/3/2024
LAST PB MEETING: . NEXT REVIEW: 6/1/2012 HEARING DATE: . PB STATUS: DEFERRED

pra e i Ve s M R e (WS B Lo o R TI s m—e

} Docket Cr>unlf Dockat Numh.pri v‘f:_o:unty 1 Off Ct Attempt Gode_ ) Offense p
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Inga Hookstra

Controller

Nebraska Department of Correctional Services
P. O. Box 94661

Lincoln, Nebraska 68509
inga.hookstra@nebraska.gov

Phone: 402-479-5756

Fax: 402-479-5821

2
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Mendatory Minimum THEFT BY DECEPTION
' THEFT BY DECEPTION
“THEFT BY DEGEPTION |
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From: Microsoft Qutlook on behalf of Poppert, Kyle
Sent: Monday, January 07, 2013 1:35 PM

To: Bulling-June, April

Sender: Kyle.Poppert@nebraska.gov
Subject:

Message-ld: <84061BD94EFEF64BBCE765BD7EIEBDLF147AAFGO@STNEEX1OMBO1.stone.ne.gov>
To: April.Bulling@nebraska.gov




From:

Sent:

To:
Attachments:

Kyle J. Poppert

Poppert, Kyle

Monday, January 07, 2013 1:34 PM

Bulling-June, April

IMPORTANT.doc; LB 191 response to inmates.doc; Effects of Appeals.doc; CcOMB
CONSEC SENTENCES_20100810104212.pdf; 30 DAY MONTH_20100810104247.pdf; Cs-
v-CCsentences.pdf; GOOD TIME LAWS.docx GOOD TIME ON PAROLE.
20100810104512.pdf; MANDATORY MIN_20100810103815.pdf; mandatory
minimums.doc;, mandatory minimumsl.doc; mandatory minimums2.doc;
MandatoryMinimum.pdf; OMBUDSMAN'S ACCESS_20100810103537.pdf

Classification and Inmate Records Administrator
Nebraska Department of Correctional Services
Programs & Community Services Division

Phone:-(402)-479-5750
Celiulam
Fax: (402) 742-2349

Kyle. Popperi@nebraska,gov

Change s Inevitable, growth Is optional.
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IMPORTANT RECORDS INFORMATION

Restoration of good time A DCS memo dated September 16, 1980, directed Records
Officers to restore all good time forfeited between September 10, 1976, and January 8,
1978. This action was a result of DCS failing to properly promulgate DCS rules and
regulations.

Restoration of good time Per AR 117.01 DCS policy allows for restorations of good time
in increments of more than 1 month for good time forfeited prior to September 1, 1985.
This good time can only be restored by the Director. If the inmate has had more good
time restored than was forfeited prior to September 1, 1985, the inmate would not be
eligible for restoration of more than 1 month good time.

Nelson v. Wolff, 190 Neb. 141, 206 N.W. 2d 330 (1973). This ruling states: "if a sentence
is pronounced upon one already serving sentence from another court, second sentence
does not begin to run until sentence which prisoner is serving has expired unless court
pronouncing second sentence specifically states otherwise". This ruling was reaffirmed
by the Nebraska Supreme Court in Harpster v. Benson, 216 Neb. 776, 345 N.W.2d
335, 336 (1984) and State v. McNerny, 239 Neb. 887, 479 N.W. 2d 454 (1992).

Culpen v. Hahn, 158 Neb. 390, 63 N.W. 2d 157 (1954). This ruling states that “where two
sentences are imposed in the same court at the same time for two offenses, the sentences
will run concurrently if the trial judge does not otherwise order.

Gochenour v. Bolin, 208 Neb. 444, 303 N.W. 2d 775 (1981). This decision states that
consecutive terms must be consolidated under the provisions of the good time law in effect
at the time of the original sentence. Also refer to Boston v. Black, 340 N.W. 2d 401 (1983).

Malone v. Benson, Ruled that it forfeiture of all good time was not mandatory when an
inmate violates parole. As a result of this decision the Parole Administration implemented
a schedule for offenses relating to parole violations that was in line with DCS Rule 5.

Richardson/Sterling v. Clarke, 2 Neb. App. 575 (1994). Court of Appeals ruling that applied
to inmates sentenced prior to July 15, 1992. The court ruled that inmates who filed direct
appeals of their convictions and received an opinion from the appellate court after July, 14,
1892, or are still awaiting a final decision on the direct appeal are entitled to the provisions

of the new good time law (LB 816).

Jonesv. DCS, 253 Neb. 161, 568 N.W. 2d 897 (1997) Supreme Court ruling thatinmates
granted reinstated direct appeals were entitled to the provisions of the new good time law
(LB 816)

Heckman v. Clarke, Docket 134, No. 369, Douglas County District Court (1994). Affirmed
DCS policy relating to computing dead time and jail time on consecutive sentences that
result from parole revocations.




State v. Bennett, 2 Neb. App. 188 (1993). Court of Appeals ruling that eliminated
mandated dates of solitary confinement. The sentence wasn't affirmed until after the
legislature removed the statutory language authorizing solitary confinement (eff. 9-9-93)
and, therefore, the solitary confinement portion of the sentence was reversed.

Awarding of Jail Time Credit (83-1,106) LB 1307, passed by the Legislature in 1969
authorized the Director of Corrections to grant credit for time served prior to sentencing.
LB 1499, passed by the Legislature in 1972 (effective July 6, 1972) amended this section,
it removed the Director of Corrections from the section and specified that any credit for
time served must be awarded by the sentencing court. State v. Esquivel, 244 Neb. 308,
505 N.W. 2d 736 (1993) states thatin a criminal case the sentencing judge is required to
determine, state and grant the amount of credit to be given to the defendant.

Mandatory Minimum Sentences A letter from Attorney General Don Stenberg dated
January 25, 1994 advised the Department of Correctional Services and Board of Parole
that inmates serving mandatory minimum terms for drug offenses convicted as either Class
IC or ID felon: 33 must serve the entire mandatory minimum term before they are eligible for
parole. This letter resultedina DCS policy change that ensured that all inmates sentenced

under these statutes would serve the entire mandatory minimum term. However, it should
be noted that jail time credit was deducted.

Mandatory Minimum Terms Under §29-2221 (1) Effective 9-9-95, the habitual criminal
minimum terms became mandatory. Parole eligibility will be computed based on the
inmate serving the entire mandatory minimum term plus 1/2 of the total of any additional
minimum term(s). For example, the total sentence was 14 to 30 years for an offense
enhanced by habitual criminal, parole eligibility would be the flat 10 years plus 2 years (1/2
of the balance of 4 years).

Below are two court cases that have affirmed not applying good time to mandatory
minimum terms.

Johnson v, Kenney, 265 Neb. 47 (2002) Nebraska Supreme Court ruling stating an
inmate must serve the full mandatory minimum term before being eligible for parole
or discharge.

Hurbenca v. DCS, A-06-945 (2007) Court of Appeals ruling affirmed DCS policy that
added 10 years to both the inmate's parole eligibility and discharge dates on a
consolidated sentence. Hurbenca's sentences are consolidated under good time
law LB 567, however, mandatory minimum terms received on consecutive terms

apply.
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Certificate of Discharge - Restoration of Civil Rights A memo from Director Clarke dated
July 19, 1993, directed the department to add specific language to discharge papers
stating that the restoration of civil rights does not automatically restore the right to carry
firearms. This memo was the result of a letter and court brief filed by the AG's office.
Refer to Records Meeting Minutes of August 23, 1993. REFER to related Attorney
General's Opinion dated March 18, 1996.  The opinion states that no rights can be
restored without obtaining a pardon.

Jasper Falkner v. NE Board of Parole and NE Department of Correctional Services, 330
N.W.2d 141 Nebraska Supreme Court ruling held that an inmate returned to NE to serve
another state’s sentence under the interstate compact, could not serve the remaining
portion of his NE sentence concurrently with the other state’s sentence.

Wound Shield v. Gunter filed May 1, 1987. No. 86-747 Nebraska Supreme Court ruling
that affirmed DCS policies concerning sentence computations on LB 1307/1499 cases
involving mandatory parole revocations.

State v. Jones, 532 N.W. 2d 293, 248 Neb. 117 N Nebraska Supreme Court ruling held
that the District Court cannot reduce a previously imposed term. Commutation of sentence
is a power entrusted to the executive branch of government (Pardon Board).

Indeterminate “flat” sentences  This situation only affects inmates that committed their

crimes on or after September 9, 1993 and are sentenced through June 30, 1998. During
this time period, the provision in statute that allowed DCS to automatically insert the
statutory minimum on "flat" sentences was removed from state statute. Effective July 1,
1998 the language allowing DCS to automatically insert the statutory minimum on “flat”
sentences was reinstated per LB 364.

Nebraska Criminal Code The Nebraska criminal code was re-written and the new code
became effective January 1, 1979. Offenses committed prior to this date were under the
old criminal code and the offenses were listed under a different statute number. The new
criminal code assigned new statutes to all existing offenses.
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GOOD TIME _LAWS

Pre-1969 sentenced ptior to 8-25-1969

1307/1499  Sentenced 8-25-1969/7-6-1972

LB 567 8-24-1975
LB 816 7-15-1992
LB 364 7-1-1998

LB 191 3-16-2011

THINGS TO CONSIDER WHEN CALCULATING TIME

Sentence begin date — the date the sentence was imposed by the court (NOT the
date the judge signed the court commitment order, but the date the sentence was
actually imposed. These are sometimes the same date; sometimes, they are not
because the judge might sign the order several days after the sentence was
imposed.)

Sentence/term(s) — how long the inmate is to be incarcerated

Jail Credit granted — jail credit is granted by the Court. The Department does not
determine the amount of jail credit to be applied to the sentence; at times, the
Court commitment may state that jail credit is to be determined by NDCS
(Nebraska Department of Corrections); when that happens, jail credit is
considered to be zero. On occasion, the commitment order may state that the jail
credit begins at a certain time on one day through a specific time on another day.
Jail credit is calculated in full days only. )

All time calculations are based on a 30-day month and a 360 day year. IF the
commitment order states the inmate was sentenced to a 363 day sentence, the
Department considers that to be one year. Leap Year calculations are included in
the 360-day year. However, a 366-day sentence would be considered to be one
year and one day. Jail credit calculations are also based on a 30-day month.

Need to know which good time law is applicable to the case on which the time is
being calculated. (Most cases now are under terms of LB 191.)

Sentences may be received at different times during the course of an inmate’s
incarceration. These sentences may be concurrent or consecutive to the sentences
already being served. Depending on the status of those sentences, good time is
applied accordingly.
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GOOD TIME LAWS DESCRIBED

Pre-1969, LB 1307 and LB 1499 - good time applies to parole only. Inmates under this
good time law are either discretionarily paroled (parole by the Parole Board) or
mandatorily paroled (released mandatorily on parole by law). This good time was
awarded AS IT WAS EARNED! Hence, the release date was calculated practically on a
day-to-day basis. If, for whatever reason, the inmate had violated a mandatory parole and
was not eligible for another mandatory parole, s/he would then serve out the remainder of
the sentence in custody and be released by Expiration of Sentence (sometimes referred to
as “full time” - flat maximum term less jail credit plus dead time, if applicable). It
depended on whether or not the inmate was working. (a little history — this is the reason
LB 567 came into existence. The inmates wanted to know where they stood when they
were admitted to the Department to start serving their sentence; legislation was presented
and passed — LB 567 -- so that the good time would be applied at the time the sentence
started.)



LB 567 has two types of good time. It also has two types of release: (1) Discretionary
Parole — parole granted by the Board of Parole; (2) Mandatory Discharge (the date the
inmate MUST be released from the Department’s custody, having served the
requirements of the sentence imposed).

Good Behavior Good Time (GBGT) is applied to both the minimum and
maximum sentences (minimum term to determine parole eligibility date) and maximum
term (to determine the date inmate is to discharge). GBGT is eamed as follows:

» 2 months (5 days a month) on the first year of the sentence

> 2 months (5 days a month) on the second year of the sentence

> 3 months (7% days) on the third year of the sentence (any time the
calculation comes out to include a half day, round the number up to the
higher number)

> 4 months (10 days a month) on the fourth year and any portion thereafter

Meritorious Good Time (MGT) is applied ONLY to the maximum sentence
(term) to determine the discharge date. MGT is strictly fwo (2) months a year (5 days a
month).

So, both the GBGT and MGT must be calculated and deducted from the MAXIMUM
TERM to determine the discharge date. This is the earliest date the inmate can be
discharged from this sentence. If the inmate should lose good time for any reason
(misconduct or parole violation), the good time lost must be added on to the TRD
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LB 816, made the time calculations simpler in that the minimum term was reduced by
six months for each year of the sentence to determine the inmate’s parole eligibility date;
the maximum sentence was also reduced by six months for each year of the maximum
term to determine the date the inmate was to be discharged from the custody of the state.
Jail credit is also deducted from each of these calculations. There is no distinction
between types of good time under this good time law; all good time is strictly one-half of
the minimum and maximum sentence and was credit at the beginning of the sentence
being served. An Attorney General’s Opinion was issued June 11, 1992 addressing
questions the Department has pertaining to the loss of good time and its application to the
minimum and/or the maximum term. (copy attached)



LB 364 is similar to LB 816. It is strictly half time — half of the minimum sentence to
determine date inmate becomes eligible for parole; half of the maximum sentence to
determine the date inmate must be discharged from custody having completed the
requirements of the court-imposed sentence. The good time is applied to the sentence
when the inmate starts serving that sentence. it can be taken away from the maximum
sentence ONLY (if appropriate, because of parole violation and/or any other
misconduct/disciplinary reasons).
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LB 191 is also similar to LB 816 and LB 364 in that the time-sentence calculations are
half-time: half of the minimum term to determine the parole eligibility date; half of the
maximum term to determine the mandatory discharge date (TRD).

The difference with LB 191 is the fact that an inmate can earn an additional 3 days a
month good time under the following conditions.

1. Has not been found guilty of @ CLASS I OR CLASS II offense , or MORE
THAN three (3) Class III offenses under the Department’s disciplinary code,
s/he will receive 3 days credit on the first day of the month“following a
twelve-month period of incarceration within the Department.” This will
continue to occur each month as long as the inmate continues to have no Class
1, Class II or three Class III offenses. LB 191 credits apply only to the
Tentative Release Date; it has no bearing on the parole eligibility date and is
credited only while the inmate is incarcerated. IF the inmate is released on
parole, the parole good time credit of 10 days a month is applied to the TRD
to determine the date the inmate will discharge from parole.



Terms used in inmate sentencing and time-sentence calculations

Concurrent sentence — more than one sentence running at the same time. Each sentence
is calculated independently to determine which sentence is precedent. It is possible that
one sentence would determine parole eligibility and the other determine the date of
discharge.

Concurrent vs consecutive sentence — IF the court commitment does not specify the
status of the sentence (to run concurrent or consecutive to an existing sentence), and IF
the sentence was received on the same date in the same court, the sentences are
considered to be concurrent. However, IF the sentences are from different courts, same
date or not, they are considered to be consecutive.

Consecutive sentence — sentence “follows” a sentence that has already been imposed.
According to Sec. 83-1,110 (2) every committed offender sentenced to consecutive terms,
whether received at the same time or at any time during the original sentence, shall be
eligible for parole when c a¢-half the minimum sentence has been served; discharge when
14 the maximum sentence has been served.

Dead Time — time inmate is not available to the State of Nebraska to serve the court-
imposed sentence (i.e., on bond, on escape, absconded parole supervision, possibly
serving a sentence in another jurisdiction, etc.)

Determinate sentence — “flat” sentence. For example, the court might sentence someone
to a 2-year sentence. This is considered to be “flat” sentence.

Indeterminate sentence -- includes a “maximum” term to be used to compute the
defendant’s discharge date and a “minimum” term to be used to compute the defendant’s
parole eligibility date. An example of an indeterminate sentence is 2 to 4 years.

Jail Credit -- time served in custody prior to being sentenced to the Nebraska
Department of Corrections

Mandatory Minimum sentence — the inmate must serve the entire “mandatory
minimum” required by law before being released either on parole or discharge. No good
time applies to the mandatory minimum term—only jail credit would apply, as would
dead time, if applicable to the case.

Precedent sentence — sentence controlling discharge and/or parole eligibility.

Statutory Minimum term — is applied to “flat” sentences and is the minimum sentence
provided by the law. This is where the class of felony or misdemeanor applies. For
example, if the offense is a Class 3 Felony, and the court sentences the inmate to a 5 year
sentence,



OFFENSES INVOLVING
MANDATORY MINIMUM TERMS

Class ID Felony — 3 year Mandatory Minimum
Class IC Felony - 5 year Mandatory Minimum
Habitual criminal --
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Freudenberg, John

From: Doug Warner <DWarner@scotisbiuffcounty.org>
Sent: Saturday, January 18, 2013 5:59 PM

To: Freudenberg, John

Cc: Brian Wasson

Subject:

John:

I represented the state when | worked in the AG’s office in a post conviction action in Cheyenne County involving
pl saw his name In a police report this week and could not believe he was out of prison.

years early by the Department of Corrections. |

| did some research and It appears to me that he was released 10
f the sentencing hearing and the Dept of Corrections

obtalr_'\ed a copy of the sentencing journal, the bill of exceptions o
website sentencing Information.

consecutively. He is not entitled to good timeona

He was sentence to (2) mandatory 10-20 year sentences 10 be served
arole for 20 years. He was sentenced on April 9,

mandatory minimum sentence and should not have been eligible for p
2003 and given 215 days credit.

Can the Attorney General's office support my effort to get him back in prison? | can fax the materials | have to support
my position and ask you to laok at Anderson v. Houston, 274 Neb 916 (2008).

s arrested on Friday, January 18 for a new assault

| belleve the parole board should send him back to prison. He wa
tlon. Captain Brian

charge and a Parole hold was placed on him. We did notify a parole supervisor about this situa
Wasson of the Scottsbluff Police Department has been working with me on this issue.
Thanks for your assistance in this matter,

Doug Warner
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Freudenberg, John

From: Freudenberg, John

Sent: Wednesday, January 23, 2013 8:46 AM
To: Blum, Kathy; Poppert, Kyle

Subject: " FW: Attached Image

Attachments: 1201_001.pdf

Follow Up Flag: Follow up

Flag Status: Flagged

Kathy and Kyle

Please find attached the Sentencing Order forw = 1 also have a copy of the bill of exceptions
which provides a transcript of the relevant portion of that proceeding if you wish to have it in the futute.

Thanks.
John



IN THE DISTRICT COURT OF CHEYENNE COUNTY, NEBRASKA

THE STATE OF NEBRASKA, )
Plaintiff, ) Case No. CR
ve. )
) JOURNAL ENTRY
- ) ON SENTENCING
Defondant. )

HEARING DATE: April 9, 2003,

APPEARANCES: For plaintiff: Paul Schaub ‘

For dafandant: Bell Istand

CHARGES Burglary§ 28-507 Class lll Felony
SENTENCED  Consplracy to Commit Burglary § 28-202 Class lli Felony
ON: Burglary § 28-507Class lll Felony
Burglary § 28-507Class Il Felony
Theft by Recelving Stolen Property § 28-517Class IV Falony
PROCEEDINGS:
Presentance Regort:. = Pregantence report was considered by the court and mada avallable to
counsel for both parties.
Evidence: plaintift D has no evidence Wadduces additional evidence on sentencing
defense yhas no avidence o adduces additional evidence on sentancing

Enhancement: Counts 1, 11, Iti, IV, and V are each found to have at least two valid and useable ptior

Arguments;

Allocution;

SENTENCE:
On Count No.: [

conviclions, and the defendant shall be punished as an habltual offender on each

count.
argument of plaintif's counsel Is ‘Wheard o waived
argurent of defense counsel is X heard o walved
upon inguiry by Court, defendant:
akes no statement a exercises right of allocution

[T IS THE JUDGMENT AND SENTENCE OF THE COURT that the defandant is sentenced:

L to Imprisonment and committed to an Institution under the jurisdiction of the
Nebraska Department gf Carrectional Services for a periad of notless than

] o ondavoey. normarathan 20 gg‘tg! »
with 15 days credit for time served before sentencing,

On Caunt No.: If = to Imprisonment and committed to an institution under the jurisdiction of the
Nebraska Dupartminl f Gorrectional Services for a pesiod of notleas than
10 yeae adadery, normorethan__20 ¢ cLes ,
witV_oz A& days credit for ime eervad before gentdncing,
a sentance Is sonseautive/concurrent to Count(s) # _Z i
On Count No.: It ] to imprisonment and committed to an Insttut
Sonteacing Joumal

i

225
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Nebraska Depariment of Carrectional Services for a period of not fess than
meadetor normorethan__ 2 ¢ ¢ carr .
with”__ 215" days credit for time served before sentencing,
@ sentence Is sersesttive/concurrent to Count(s)#__Z =7~ -
On Count No.: v @ toimprisonment and committed to an Institution under the jurisdiction of the
N%traska Department of Correctional Services fora period of notless than

] years mendelos,  normorethan 2 v edrs ,
with _* 245" days credit for time served before santerncing,

2.

| sentenca is eenseastive/concurrent to Count(s) # 1 e - N 1 X
On CountNo.: v ® to imprisonment and committed to an institution under the jurisdiction of the
Nebraska Department of Correctional Services for a perlod of not less than
0 ; efery. ,normarethan__ 2 0 e e ps ;
with ©__ days credit for ime served before senteffcing,
W sentence Is consecutivelosmemment to Count(s) # I T, T
@ to pay court costs of $ to the clerk of the court,
Commitment Itis therefore orderad that the defendant be remanded to the custody of the Sherift,
and taken to the appropriate locatlon for execution of sentence:
o Execution of this sentence Is suspended unti] -

Qood Time; Y As required by law, the court advised tha defendant on the record of the lime
required to be served on the sentence, assuming no good time for which the
defendant s ellgible is lost, upon minimum term before attaining parate aligibitity and
upon maximum égn'n before attaining mandatory release

Quats T I TIT not £ de

Other: scn‘;gngs e T
Steved Coac adi,’ . ; Sea-tence
C—lga. + ST -+ Ei Scrved anggg'ga‘c:d?‘ + L s Her
Sen eaces -

SIGNED ON: April 9, 2003.

cc; County Attorney
Defense Counsel
County Sheriff
Probatlon

Page2 of2

224

Sentencing Journal
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From: Wayne, Larry

Sent: Wednesday, January 23, 2013 10:53 AM
To: Houston, Bab
Subject: FW& .

‘was paroled April 26, 2012. We had Incomple*e information at the time from The
Cheyenne County District Court, They have since sent a journal entry from the 2003 sentencing indicating they intended
he recelve separate habitual criminal time in addition to the otiginal sentence imposed. He is currently In custody fora
misdemeanor assault committed while on this parole. This came to our attention from The Attorney General’s Office,
wwill be picked up and returned to DEC, Kathy Blum is contacting the AG’s office to explain what occurred

and what Is being done to correct it.

Bob: FyI;

Larry Wayne

Deputy Director

Programs and Community Services

Nebraska Department of Correctional Services
P.O. Box 94661

Lincoln, NE 68532-4661

Office: 402 479-5721

Cell; T

From: Blum, Kathy
Sent: Wednesday, January 23, 2013 10:39 AM

To: Poppert, Kyle; Douglass, Jeannene; Robinson, Hank; Glbson-Beltz, Cathy; Smith, Dawn Renee; Wayne, Larry;
Hopkins, Frank; Green, George

Ce: Phelps, Jason _
Subject: RE:

I have talked with Jason Phelps and he Is going to place a hold of #and have him returned to DEC.

Kathleen A. Blum
Associate Legal Counsel

Nebraska Department of Correctional Services
Phone: 402-479-5901

Fax: 402-479-5623

E-mail; lgathy.blum@nebraska.gw

From: Poppert, Kyle

Sent: Wednesday, January 23, 2013 10;27 AM

‘o: Douglass, Jeannene; Blum, Kathy; Robinson, Hank; Glbson-Beltz, Cathy; Smith, Dawn Renee; Wayne, Lairy; Hopkins,
rrank; Green, Gegrge

Subjact: RE:!
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Based upon the additional informatfon we received today, I believe we should take ™ Into custody and house

him at DEC pending a classification action.
Kyle

Kyle J, Poppert
Classification and Inmate Records Administrator
Nebraska Department of Gorrectional Services
Programs & Community Services Divislon
Phone: (402) 479-5750

Cellula,

Fax: (402) 742-2349

Kyle.Pop pert@nebraska.qov

Change is Inevitable, growth Is optiongl,

From: Douglass, Jeannene

Sent: Wednesday, January 23, 2013 10:23 AM
To: Blum, Kathy; Poppert, Kyle; Robinson, Hank
Subjeact: RE Y]

For clarification, in, my previous e-mail, I used the term “commitment order” but, I should have used the term
“Journal Entry on Sentencing” instead. The original court document we received in 2003 was a Commitment,”
Now, today from the Co urty I received a “Journal Entry on Sentencing” which provides the statement “shall be

punished as an habitual offender on each count.”

Jeannene Douglass
Records Manager I

Central Records Office

Nebraska Department of Corrections

PH: 402-479-5773
Lemnpils i_grmnene.doug(mg@gaebmskmgov

From: Douglass, Jeannene
Sent: Wednesday, January 23, 2013 10:15 AM
To: Blum, Kathv: Poppert, Kyle: Rablnson, Hank

Subjecty:

<< Flle: lohman.pdf >>

[ called the Cheyenne County District Court this morning regarding , to clarify his
sentence and offenses. I talked with Deb Hume, Clerk of the District Court in Cheyenne County; she said that
this was a case that back “in the day” y i

separate offense, i

when he wag
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s not eligible for parole until 9-3-2022 which is the same date as he will di‘scgmfge from NDCS
(unless he receives additional sentences and/or loses good time). We were not aware of this information when

he was heard and paroled on October 26, 2012.

If you need more information from me, please let me know. I’ll do what I can to assist in any way.

Thanks.

Jeannene Douglass

Records Manager IT

Central Records Office

Nebraska Department of Corrections
PH: 402-479-5773

E-mall: [eanneng.doug!g_@aggmska.gov
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From: Microsoft Qutlook on behalf of Douglass, Jeannene
Sent: Wednesday, January 23, 2013 10:15 AM

To: Blum, Kathy; Pappert. Kvle: Robinson, Hank
Subject:

Attachments:

Sender: Jeanngng‘DoggIas_s@nebraska.gov

Subject:
Message-id: <399§1F5§C627214296!507-74?FC35886C13569692 STNEEX10MB02.stone.ne.govs>

To: Kathg.Blum@nebraska.gov
To: Kyle. Poppert@nebraska.gov
To: hank.roblnson@negraska.gov
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From:; Douglass, Jeannene

Sent: Wednesday, January 23, 2013 10:15 AM

To: Blum, Kathy; Pappert. Kvle: Robinson, "Hank

Subject:

i

I called the Cheyenne County District Court this moming regaxding e  clafy his
sentence and offenses. I talked with Deb Hume, Clerk of the District Court in Cheyenne County; she gnid that

this was a case that back “in the day” (April 2003) they thought the Habitual Criminal charge could/should be 2
nt order they brought with.

separate offense. That information was not included on the commitme. \
of the commitment order and have

when he was admitted into NDCS in 2003, They have now made it a part itme
faxed that documen to me. [ have made it a part of the permanent record (both the institution and CRO inmate

file as well as the computer has been updated) and the time has been recalculated with the total combined
minimum term of 20 years, mandatory minimum.

2022 which is the same date as he will discharge from NDCS

______isnoteligible for parole until 9-3 nar ]
loses good time). We were not aware of this information when

(ualess he receives additional sentences and/or
he was heard and paroled on October 26, 2012.

If you need more information from me, please let me know. I’ll do what I can to assist in any way.

Thanks.

Jeannene Douglass

Records Manager II

Central Records Qffice

Nebraska Depariment of Corrections
PH; 402-479-5773

E-mail: jeannene.dougloss@nebraska.gov
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IN THE DISTRICT COURT OF CHRYBNNE COUNTY, NEBRASKA

The State of Nebraska )
Plaintiff )
; COMMITMENT
| ) Case No, *
Defendant )

Chaxges Buicglaxy 28-507 Class III Felony :
Sentenced  Consplraoy to Commit Burglary 28-202 Class IIX Felony
Bugglury 28-507 Clags X Felony
Burglary 28607 Closs 1l Felony
Thioft by Receiving Stolen Property 28-517 Class IV Felony

On Agril 9 Christopher K. Lofman was sentenged to the above counts by the
Hoarable Randall L. Lippstveu , Distrlot Judge of Scotts Bluff County.

On GountT, To Imprisonment and committed to un fstifusiorn undor the jurisdiction of
. theNebsaska Depastmont of Correctivnal Sexvices ch of nat less than 10 years
* mandatory, nor more than 20 yoazs, with 215 days otedit for thno sexved befoxe

sentenoing,

On Count IT, To mpyisonmént and conupiited to an institution under the jurlsdiotion of
tho Nebraska Departwont of Comxeotional Services for a pordod of ot less then 10 ysais
Mandatoxy. Nor more than 20 yedrs, Sentence 1a conounéht to Count X. Credit for 215

days,

onCtllt  To ingprisonment and conimitted to an institutios under the jurisdiotion of
thio Nebragka Depactnont of Corxentional Services for a pexlod of not less than 10 years
mandatoxy, aox moxe thaw 20 ydats, with 213 days oradit for time served bofored
gontoncing. Sentexic conousrant to Covnts 1, I

CountJV. o impriconment and commiitéd to an. institwtion wndor the jurisdliction of
hé Nebraska Departingtt of Corgotional Service for a poriod of ot Io than, 10 yoars
xnandatoy, Nor more than 20 yoars, with 216 days oredit for thme served hofize
gentenolng. Conglirront to Counta X, XL XK

OnCt V.  To imprisonment and goyomitted to an Ingtitsition undex the juslsdiotion of
thioNobraska Departmont of Cotregtipnal Jervices for o perjod of not leds than 10 yenrs
Nor moré than 20 years, With O days ofed(t for time served befors sentenoing, Sentonde
% conseoutive to Couiits T, T, XII, XV, To puy costs of to the olerk oftho
cowt,

1t is thetsfore ordered that the dofondant be remanded to the custody of the Sheriff, and
taken to the approptiate location for execution of senfence.

COPY
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As required by law, the court advised the defendant on tha record of the time requived to
be served on the sentence, ing no good time for which the dofendant is eligible is
Jost, upon minimum term before attaining parole eligibllity and upoxt maximum texm fore
attalning mandatory release.

Sentenced on Counts T, XI, T, and IV to be served concurrently. The sentence on count
V to be served consecutively to the other sentences.

SIGNED ON April 7, 2003,

Cob
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3882547832 CHEY CO DISTRICT CT
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IN THE DISTRICT COURT OF CHEYENNE COUNTY, NEBRASKA

THE STATE OF NERRASKA, )
Plalntifs, ) Caso No.
vs, )
) JOURNAL ENTRY
» ) ON BENTENCING
Defendant. )

HEARINGDATE:  Apri g, 2003,

APPEARANCES: For plainlitf: Paul Schaub
For defandant; Bell Iajand

CHARGES Burgiary§.28-507 Claso il Falony
SENTENCED Conupiragy to Commit Burglury § 28.202 Clags i Falony
ON: Burglary § 20-607Clags 1) Folony

Burglary § 28-807Class ) Falony

Thaft by Recelving Stolen Proparty § 28.517Class |v Felony

PROCEEDINGS:
Pragentence Report; @ Preaentence report was conatdersd by the oourt and mede avellable to
caunael for both pariios.
LEvidencs; plalntift O hesnoevidence  ‘Waddycss addltional evidencs on sentanoing
defanse S&has no avidence @ édduces additions| evidencs on santencing
Enhangement: Counta L II, il IV, ind V' are each found to have at loas (wd vaiid and useable prior
X conviaﬂnns-'.‘ and the defendmnt shall be punllhelnmhab{?qalénmm on each
caunt,
Arguments;  argument of plaintiffa counsal Js ‘Wheard O walved
argument of defense counsal is ¥ heard O walvad
lo, : upon Inquiry by Coun, defendant:
akes no statemant O exerclzes right of allocution
SENTENCE: IT|s THE JUDGMENT AND SENTENCE OF THE COURT that the dafangant i Sentenced:
On CountNo,; | L {0 Imprisonment und commitied to gn Inatuilon iier lhig Jurtgdiciion of the,
Nebraske Daporlment ij::rreeuan‘a.' 8eivices for 2 periyg of not les than
a8 4 NOrMore tha v 2 p
with days oredt for lima served biTore sentancing,
On Count No.: |1 a lo mprisonmantend commiited {o.an Inalitulion under (ho Jurladiotion of the
Nubraske Department of Gorractional Barvicas for a parlod of not [ogg lhan
3 el T normorolhgh 0 e
WIIN_s2 A& days oradlt for lime servad bafara genlonoing
] sentence Is seraowuivelsoncurren| o Count(s) # ‘?7.' "
6n Count No.: I} ] ta Imprisonment and commited o an inyllfy
Senlencing Sournal I

DISTRICT COURT CLERK
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On CountNo.: IV

On CountNg,; V

Commitment: ¥

0
Good Time; W
Other: Sead

CHEY CO DISTRICT CT

Nebraska Deparlment of Correctlohal Services fora period of not less than
[0 yen.s weadetor, normorelian 2.0 gaerst oy
dlt for time served before sanlenc_:.z;@

with_R1,5 _ dayscre

& gentance Is esnseettive/concurrent to Counl(@) #_Z__SIZ .
® lo Imprisanment gnd comralited to an Instilutlon under [He: jurisdiction of the

Nepraske Department of Corregtional Services for a period of not1ess Ihan
years mweadedsr,  normorethan__ %Y _e cgrs .
Wilh ¥ 213 _days credit for time served before santericing,
® senlance Is eerseastive/cancurrent lo Count(s) # X, T

2 lo imprisonment and committed to an Institution under the Jurisdiction of lhe
Nebraska Department of Corractional Services for a perlod of not less than
[O yages peadefur, normorethan__ RO g ears .
with G days crgdit for Ume served before senlenicing,

R sentonoa is consecullvelasmessen to Count(s)# L, T T a

® to pay court costs of § . lotheclerk of tha court.

ItIs therefore ordered that the defendant be remandsd to the custody of the Sherlff,
and taken to the appropriate locallon far execution of sentence:
Execution of this sentence is suspended untll : :
lsed the defendant on the record of the time

good tima for which the
ibility and

As requirad by law, the court adv
raqulred 1o be served on the sentence, gssuming no
defendant is eliglble Is lost, upon minimum tarm before attalning parole ellg

upon maxlmumégsrm before atlalning mandatory release
Suads L T L &nu T % be

Cage [ '

SIGNED ON: April 9, 2003,

co: County Attorney

Steved Copntuprtotly T Tk Sea donee
._C,.!J_aa__:!'_z 7= _he _,{{t&r’a.-' ed C'ﬂf\&etb'}tddf%,‘_'?‘; %i o;"jgr
Sen eace

L BY THE COPRT:
Mof DS,

District Jdd(ié

Defense Counsel

County Shariff
Probation

Sentoncing Joumal

Pago 2of 2
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From: Microsoft Outlook on behalf of Poppert, Kyle
Sent: Wednesday, January 23, 2013 7:03 AM

To: Douglass, Jeannene

Subject:
Attachments;

Sender: Kyle.Po ebras

Subjec!
Message-Id: <84061 BQQtiEFEES4BBCE765QDZEQEBDIFISQZ-EO&@STNEE&IDM B02.stone.ne.gov>
To; 1eannene,dog;glass@nebrgska.gou '
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From: Pappert, Kyle

Sent: Wednesday, January 23, 2013 7:.03 AM
To: Douglass, Jeannene .
Subject: )

Good morning Jeannene,
With rommit arder reading 10 years (mandatory) to 20 years, does that change anything?

Could the Mandatory language be construed to be a mandatory minimum term?
Kyle

Kyle J. Poppert

Classification and Inmate Records Administrator
Nebraska Department of Correctional Services
Programs & Community Services Divislon
Phone: (402) 479-575n

Cellular

Fax: (402) 742-2349

Kyle.Poppert@nebraska.qov

Change Is inevitable, growth Is optional.
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From: Microsoft Outlook on behalf of Hohnstein, Kathy
Sent: Thursday, January 24, 2013 9:56 AM

To: Glbson-Beltz, Cathy

Subject: RE: B —

Attachmaents: RE:

Sender: Kathy.Hohnstein@nebraska gov

Subject: RE:

Message-Id: <3352B97A33F8374CIAAERBE3099602 B215AD8IS9@ST NEEX10MBO02.stone.ne.gov>

To: Cathy.Gibson-Beltz@nebraska.qov




