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SENATOR CUDABACK PRESIDING
SENATOR CUDABACK: Good morning. Welcome to the George W.
Norris Legislative Chamber. Our acting chaplain this morning is 
Senator Lowen Kruse. Senator Kruse.
SENATOR KRUSE: (Prayer offered.)
SENATOR CUDABACK: Thank you, Senator Kruae, for doing that for
us. Senator Kruse represents the 13th District. I call the 
ninety-ninth (sic) day, the First Session, to order. Senators, 
please record your presence. Members, the morning session is 
about to convene. Pleaae record your preaence. Record please, 
Mr. Clerk.
CLERK: I have a quorum preaent, Mr. President.
SENATOR CUDABACK: Thank you, Mr. Clerk. Are there any
corrections for the Journal this morning?
CLERK: I have no corrections, Mr. President.
SENATOR CUDABACK: Messagea, reports, or announcements?
CLERK: Mr. President, LR 12CA, passed yesterday by the
Legislature, waa preaented to the Secretary of State at 
4:29 p.m. Bills read on Final Reading yesterday were presented 
to the Governor at 4:27 p.m. (Re: LB 126, LB 126A, LB 348,
LB 348A, LB 114, LB 40, LB 40A, LB 146, LB 146A, LB 332,
LB 332A, LB 713, LB 211, LB 211A, LB 28, LB 28A.) That'a all
that I had, Mr. President. (Legislative Journal page 1879.)
SENATOR CUDABACK: Thank you, Mr. Clerk. The first agenda item,
Final Reading. Aa you know, the bills with an aaterisk in front 
will require suspension of the at-large reading, pursuant to 
Rule 6, Section 8. We're on Final Reading. Members, as you 
know, the rules require you co be in your seats. Please, all 
unauthorized peraonnel please leave the floor and senators 
return to their seats. We're on Final Reading. Nr. Clerk, the 
first bill will be LB 13E. The first vote will be to suspend
the at-large reading. All in favor vote aye,* all thoae opposed,
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nay. Please record, Mr. Clerk.
CLERK: 33 ayes, 3 nays, Mr. President, to dispense with the
at-large reading.
SENATOR CUDABACK: The at-large reading is dispensed with.
Mr. Clerk, please read the title of LB 13E.
CLERK: (Read title of LB 13.)
SENATOR CUDABACK: All provisions of law relative to procedure
having been conplied with, the question is, shall LB 13E pass 
with the energency clause attached? All in favor vote aye; 
those opposed, nay. (Visitors introduced.) Record please, 
Mr. Clerk.
CLERK: (Record vote read, Legislative Journal pages 1880-1881.)
46 ayes, 0 nays, 2 present and not voting, 1 excused and not 
voting, Mr. President.
SENATOR CUDABACK: LB 13E passes with the energency clause
attached. Mr. Clerk, LB 13A.
CLERK: (Read LB 13A on Final Reading.)
SENATOR CUDABACK: All provisions of law relative to procedure
having been conplied with, the question is, shall LB 13A pass? 
All those in favor vote aye; all thoae opposed vote nay. Record 
please, Mr. Clerk.
CLERK: (Record vote read, Legialative Journal page 1881.)
47 ayes, 0 nays, 1 present and not voting, 1 excused and not
voting, Mr. President.
SENATOR CUDABACK: LB 13A passes. Mr. Clerk, LB 343E. The
first vote will be to suspend the at-large reading. All in
favor vote aye; those opposed, nay. Please record, Mr. Clerk.
CLERK: 39 ayes, 2 nays, Mr. President, to dispense with the
at-large reading.
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SENATOR CUDABACK: The at-large reading ia dispensed vith.
Mr. Clerk, please read the title of LB 343E.
CLERK: (Read title of LB 343.)
SENATOR CUDABACK: All provisions of lav relative to procedure
having been complied vith, the question is, shall LB 343E pass 
vith the emergency clauae attached? All in favor of the motion
vote aye; those opposed vote nay. (Visitors introduced.)
Record please, Mr. Clerk.
CLERK: (Record vote read, Legislative Journal page 1882.)
45 ayes, 3 nays, 1 excused and not voting, Mr. President.
SENATOR CUDABACK: LB 343E passes vith the emergency clause
attached. We nov go to LB 573E. Mr. Clerk.
CLERK: (Read LB 573 on Final Reading.)
SENATOR CUDABACK: All provisions of lav relative to procedure
having been complied vith, the question is, shall LB 573E pass 
vith the emergency clause attached? All in favor vote aye; all
those opposed vote nay. Have you all voted on the question vho
care to? Record please, Mr. Clerk.
CLERK: (Record vote read, Legislative Journal page 1883.)
45 ayes, 0 nays, 3 present and not voting, 1 excused and not
voting, Mr. Preaident.
SENATOR CUDABACK: LB 573E passes vith the emergency clauae
attached. Mr. Clerk, LB 538. The firat vote vill be to
suspend the at-large reading. All in favor vote aye; all thoae
opposed vote nay. Please record, Mr. Clerk.
CLERK: 41 ayes, 2 nays, Mr. President, to dispense vith the
at-large reading.
SENATOR CUDABACK: The motion vaa successful. The at-large
reading has been dispensed vith. Mr. Clerk, pleaae read the
title to LB 538.
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CLERK: (Read title of LB 538.)
SENATOR CUDABACK: All proviaiona of lav relative to procedure
having been complied vith, the queation ia, ahall LB 538 paaa? 
All in favor vote aye; all thoae oppoaed vote nay. Record 
please, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1884.) Vote ia 48 ayea, 0 nays, 1 excused and not voting.
SENATOR CUDABACK: LB 538 paaaea. Mr. Clerk, pleaae read
LB 538A.
ASSISTANT CLERK: (Read LB 538A on Final Reading.)
SENATOR CUDABACK: All proviaiona of lav relative to procedure
having been complied vith, the queation ia, ahall LB 538A paaa? 
All in favor of the motion vote aye; all thoae oppoaed to the 
motion vote nay. Everyone haa voted. Pleaae record, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
pagea 1884-1885.) Vote ia 48 ayea, 0 nays, 1 excused and not 
voting.
SENATOR CUDABACK: LB 538A paaaea. Mr. Clerk, LB 709E, vhen
you get time.
ASSISTANT CLERK: (Read LB 709 on Final Reading.)
SENATOR CUDABACK: All proviaiona of lav relative to procedure
having been complied vith, the queation ia, ahall LB 709E pass 
vith the emergency clause attached? All in favor of the motion 
vote aye; all thoae opposed to the motion vote nay. Have you 
all voted vho care to? Have you all voted vho care to? Record 
please, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
pages 1885-1886.) Vote is 45 ayea, 2 nays, 1 present and not 
voting, 1 excused and not voting, Mr. Preaident.
SENATOR CUDABACK: LB 709E paaaea vith the emergency clauae
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attached. Mr. Clerk, LB 227.
ASSISTANT CLERK: (Read LB 227 on Final Reading.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been conplied with, the queation ia, ahall LB 227 paaa? 
All in favor vote aye; all thoae oppoaed, nay. Have you all 
voted who care to? Record pleaae, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1886.) 48 ayea, 0 nays, 1 excused and not voting,
Mr. President.
SENATOR CUDABACK: LB 227 paaaea. Next legialative bill ia
LB 256. Firat vote will be auapend the at-large reading. All 
in favor vote aye; thoae oppoaed vote nay. Pleaae record, 
Mr. Clerk.
ASSISTANT CLERK: 42 ayea, 2 nays on the dispensing with Final
Reading, Mr. Preaident.
SENATOR CUDABACK: The motion waa aucceaaful. Mr. Clerk, pleaae
read the title to LB 256.
ASSISTANT CLERK: (Read title of LB 256.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been complied with, the queation ia, ahall LB 256 paaa? 
All in favor vote aye; oppoaed vote nay. Record pleaae, 
Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
pages 1887-1888.) Vote ia 48 ayea, 0 nay8 , 1 excused and not
voting.
SENATOR CUDABACK: LB 256 paaaea. Mr. Clerk, we now go to
LB 256A.
ASSISTANT CLERK: (Read LB 256A on Final Reading.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
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having been complied with, the queation ia, ahall LB 256A paaa? 
All in favor of the motion vote aye; thoae oppoaed to the motion 
vote nay. Have you all voted who care to? Record pleaae, 
Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1888.) Vote ia 48 aye8, 0 naya, 1 excused and not voting.
SENATOR CUDABACK: LB 256A paaaea. We now go to LB 465.
ASSISTANT CLERK: (Read LB 465 on Final Reading.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been complied with, the queation ia, ahall LB 465 paaa? 
All in favor vote aye; all oppoaed, nay. All present have 
voted. Please record, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1889.) Vote ia 48 aye8, 0 naya, 1 excused and not voting.
SENATOR CUDABACK: LB 465 paaaea. We now go to LB 484E. The
first vote will be to suspend the at-large reading. All in 
favor vote aye; oppoaed vote nay. Record pleaae, Mr. Clerk.
ASSISTANT CLERK: 41 ayea, 3 naya on the diapensing with Final
Reading, Mr. Preaident.
SENATOR CUDABACK: Vote waa auccesaful. Please read the title,
Mr. Clerk, to LB 484E.
ASSISTANT CLERK: (Read title of LB 484.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been complied with, the queation ia, ahall LB 484E paaa 
with the emergency clauae attached? All in favor vote aye; all
those opposed vote nay. (Viaitora introduced.) Pleaae record,
Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1890.) Vote i8 47 ayea, 1 nay, 1 excused and not voting,
Mr. President.
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SENATOR CUDABACK: LB 484E passes with the energency clause
attached. Mr. Clerk, LB 557.
ASSISTANT CLERK: (Read LB 557 on Final Reading.)
SENATOR CUDABACK: All provisions of law relative to procedure
having been conplied with, the question ia, ahall LB 557 paaa?
All in favor vote aye; all thoae oppoaed vote nay. Have you all
voted who care to? Record pleaae, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1891.) Vote is 47 ayea, 0 naya, 1 preaent and not voting, 
1 excused and not voting, Mr. Preaident.
SENATOR CUDABACK: LB 557 paaaea. Mr. Clerk, LB 761, pleaae.
ASSISTANT CLERK: (Read LB 761 on Final Reading.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been conplied with, the queation ia, ahall LB 761 paaa?
All in favor vote aye; all thoae oppoaed vote nay. Have you all
voted on the question who care to? Record pleaae, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
pages 1891-1892.) Vote is 43 ayea, 1 nay, 4 preaent and not
voting, 1 excused and not voting, Mr. Preaident.
SENATOR CUDABACK: LB 761 paaaea. Mr. Clerk, our final bill on
Final Reading is LB 761A. Pleaae read the bill, Mr. Clerk.
ASSISTANT CLERK: (Read LB 761A on Final Reading.)
SENATOR CUDABACK: All proviaiona of law relative to procedure
having been conplied with, the queation ia, ahall LB 761A pass? 
All in favor vote aye; all oppoaed vote nay. Have you all voted 
on the question who wish to? Pleaae record, Mr. Clerk.
ASSISTANT CLERK: (Record vote read, Legialative Journal
page 1892.) Vote is 42 ayes, 1 nay, 5 preaent and not voting, 
1 excused and not voting, Mr. President.
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SENATOR CUDABACK: LB 761A passes. That completed that portion
of the agenda, being Final Reading. We now go to legislative
resolutions. Mr. Clerk, do you have any items for the record or 
announcements?
CLERK: I have nothing at this time, Mr. President.
SENATOR CUDABACK: Thank you, Mr. Clerk. We now go to LR 9.
CLERK: Mr. President, LR 9 was originally introduced by Senator
Cunningham and othera. It's found on page 144 of the
Legislative Journal. The resolution was referred to Reference, 
who in turn referred it to Health and Human Services Committee 
for hearing. Reaolution was reported back to the Legislature 
for further consideration by the Health and Human Services 
Committee, Mr. President.
SENATOR CUDABACK: Senator Cunningham, on LR 9.
SENATOR CUNNINGHAM: Thank you, Senator Cudaback and members.
LR 9 would urge the U.S. Congress to amend the Social Security 
Act by deleting May 14, 1993, as the deadline for approval by 
states of certain long-term care partnership plana. The purpose 
of the long-term care partnerahip program ia to provide 
incentive8 for purchaae of long-term care inaurance by allowing 
individuala who exhauat qualified private long-term care policy 
benefits to protect an equivalent value of aaaeta and atill meet 
Medicaid'a financial eligibility requirements. In conjunction 
with LR 9, I also introduced LB 272, which was amended into 
LB 709, which was passed just a little while ago. It requires 
the Nebraska Health and Human Service System and the Department 
of Insurance, in consultation with Health and Human Services 
Committee, to prepare a plan for a long-term care partnerahip 
program in Nebraaka by December 1 of 2005 to be uaed in the 
event that this federal reatriction ia reacinded. I introduced 
LR 9 and LB 272 after reaearching legialation paaaed in Indiana 
that allow8 a policyholder to protect their aaaeta by purchaaing 
and U8ing an Indiana partnerahip policy. A policyholder's 
assets are disregarded during the Medicaid eligibility proceaa 
and should they need Medicaid assistance after exhausting their
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policy benefits. In addition, Medicaid will not recover 
protected assets from the person's estate once the policyholder 
dies. Indiana's plan allows for two options. Policyholders can 
have total asset protection if an individual purchases an 
Indiana partnership policy with coverage that equals or exceeds 
the state-aet dollar amount. Another option is dollar for 
dollar asset protection. Individuals who purchase an Indiana 
partnerahip policy with initial coverage of less than the 
state-set dollar amount for that year receive dollar for dollar 
asset protection. They earn $1 of protection for every $1 of 
benefits paid by the policy. The federal Omnibus Budget 
Reconciliation Act of 1993 recognised the statea that were 
operating partnerahip programs; however, the act required that 
states obtaining a Medicaid state plan amendment after May 14, 
1993, could proceed with partnership programs but they must 
recover from the estatea of all persons receiving services under 
Medicaid, thereby resulting in the asset protection component of 
the plan be in effect only while the inaured is alive. The 
states with partnership plans have experienced significant 
savings to taxpayers and have seen very few partnership 
purchaaes, less than 100 actually, qualify for Medicaid. In 
Indiana, aales were up 316 percent for long-term care insurance 
policies that enable residents to protect their savinga. We're 
all aware that funding for Medicaid is consuming a larger 
portion of our budget every year. I believe we muat find and 
change the public'a mind-aet regarding Medicaid, atressing that 
it is a program for thoae who are truly in need rather than the 
general belief that Medicaid ahould pay for any long-term care 
expenaes. We must get the public to take control of their later 
years, thereby reducing the reliance on Medicaid to fund nuraing 
home aervices and home or community-based care. Rather than 
sheltering their aaaeta, we muat provide incentives to encourage 
the purchaae of long-term care inaurance. If a partnerahip 
program were to be created in Nebraaka, people who purchaae a 
state recommended long-term care policy would no longer have to 
worry about loaing their aaaeta, the aaaeta they have worked 
their entire life to obtain. They would be able to preaerve
their assets for their use during their lifetime and for their
heirs later. A draft report on Medicaid reform by the National
Governor'8 Aasociation waa recently circulated. In that draft
document, they listed two policies that could help alow the
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growth of elderly enrollment in Medicaid. One waa tax credita 
and deductions for long-term care inaurance. The other waa 
long-term care partnerships. The draft atatea federal law 
prohibita the expanaion of theae partnerahlpa beyond thoae 4 
atates, but 17 atatea have paaaed enabling legialation allowing 
them to begin 8uch a program ahould the federal prohibition be 
repealed, and aeveral othera are currently exploring that 
option. While long-term care partnerahlpa do not promiae a 
ailver bullet for Medicaid'a long-term care criaia, they can be 
a key part of the aolution and, thereby, all —  therefore, all 
atates should be allowed to participate. Additionally, NCSL 
task force on Medicaid adopted a resolution laat December. 
Within the reaolution, it talka about the long-term care 
partnership program, atating the renewed interest in reinstating 
the long-term care partnership program is exciting and NCSL 
believes that the enactment of legislation to reinatate thia 
program would be an important flrat atep towarda reform. NCSL 
urgea Congress to repeal the proviaion in the Omnibua Budget 
Reconciliation Act of 1993, which reatricta the ability of 
atates to develop programs that provide limited aaset protection 
within the Medicaid program to individuala who purchaae 
long-term care inaurance. In aummary, LR 9 would memorialize 
Congress to remove the May 14, 1993, re8triction on aaset
recovery on long-term care policiea. Thank you.
SENATOR CUDABACK: Thank you, Senator Cunningham. Open for
discussion. Senator Chambers.
SENATOR CHAMBERS: Mr. President, I'd like to aak Senator
Cunningham a question or two.
SENATOR CUDABACK: Senator Cunningham.
SENATOR CUNNINGHAM: Yea.
SENATOR CHAMBERS: Senator Cunningham, how many of your
colleagues do you think were paying attention to what you were 
reading?
SENATOR CUNNINGHAM: Probably one.
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SENATOR CHAMBERS: And who would that one be?
SENATOR CUNNINGHAM: You.
SENATOR CHAMBERS: You got that right. Now what do you think
whoever gets this in Congress is going to do with it when they 
get it? You think they're going to read it?
SENATOR CUNNINGHAM: Well, thia isn't what we're going to send
to Congress.
SENATOR CHAMBERS: I know, the resolution. When they get the
resolution, what do you think they're going to do with it?
SENATOR CUNNINGHAM: Well, I'm hoping they're going to read it
and pass it.
SENATOR CHAMBERS: Okay, and be galvanised into action
immediately because it came from the Nebraska Legislature.
SENATOR CUNNINGHAM: That would be my hope.
SENATOR CHAMBERS: Thank you, Mr. Preaident. Thank you, Senator
Cunningham.
SENATOR CUDABACK: Thank you, Senator Chambers. Further
discussion on the Cunningham LR 9? Senator Cunningham, there 
are no lights on. Senator Cunningham waives closing. The 
question before the body is adoption of LR 9, offered by Senator 
Cunningham. All in favor vote aye; opposed, nay. Have you all 
voted on the resolution who care to? Record please, Mr. Clerk.
CLERK: 33 ayes, 0 nays, Mr. President, on the adoption of LR 9.
SENATOR CUDABACK: LR 9 has been adopted. Mr. Clerk, LR 15,
please.
CLERK: LR 15, Mr. President, a resolution introduced by Senator
Smith and others is found on page 196 of the Legislative 
Journal. Introduced on January 11 of this year, referred to the 
Transportation and Telecommunicationa Committee for purposes of
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conducting a public hearing. The Transportation Connittee 
reports the resolution back to the Legislature for further 
consideration, Nr. President.
SENATOR CUDABACK: Senator Snith, you're recognized to open on
LR 15.
SENATOR SMITH: Thank you, Mr. President and colleagues. I an
here to introduce LR 15. It's a request to repeal the federal 
excise tax on teleconununicationa. It is currently a 3 percent 
pernanent excise tax on telecomnunicationa, obviously, that waa 
originally inplenented as a luxury tax to fund the Spanish 
Anerican War of 1898. It laated six nonths and the taxea seen 
to laat a lot longer than that. I've handed out aone materials 
here for you to glance at, but it was originally supposed to be 
a tenporary tax that applied to a very snail portion of 
individuals. Right now, the 3 percent tax on everyone's phone 
bill rack8 up about $5.8 billion per year that goe8 directly
into the General Fund. It is not even a cash fund relating to
telecomnunicationa or sinilar issues. There have been various 
attempts to make it that way, but that haa not taken place. I
would ask the body to think of what it would be like to place
$5.8 billion back into the economy of the United States before 
you think about the fiscal impact to the coffera of the federal 
government. What originally started out as a luxury tax has 
turned out to be one of the most highly regressive taxea that 
our country faces where everyone who owns a phone line or leases 
a phone line, whatever you'd like to call it, haa to pay the 
3 percent. Approximately 94 percent of today's population has a 
phone, and I would say it's probably even higher than that now. 
There's various litigation taking place that stands to threaten 
the $5.8 billion, as it ia, and will likely be reduced through 
that litigation, but there are varioua entities that are 
experiencing the costs of litigation that I think can be 
prevented by simply repealing the highly regreasive tax and 
giving $5.8 billion back to the taxpayera. Thank you, 
Mr. President.
SENATOR CUDABACK: Thank you, Senator Smith. You heard the
opening on LR 15. Open for diacuaaion. For diacuaaion, Senator 
Smith, there are no lighta on. Senator Smith waivea closing.
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The question before the body is, shall LR 15 be adopted? All in 
favor vote aye; all thoae oppoaed, nay. Queation before the 
body is adoption of the Smith LR 15. Have you all vsted on the 
question who care to? Record pleaae, Mr. Clerk.
CLERK: 30 ayes, 0 naya, Mr. Preaident, on the adoption of
LR 15.
SENATOR CUDABACK: The reaolution haa been adopted. We now go
to LR 76, Mr. Clerk.
CLERK: Mr. President, LR 76, offered by Senator Landi8, found
on page 1161 of the Journal, waa introduced on April 11 of thia 
year. At that time it waa referred to Judiciary Committee, 
purauant to the Speaker'a authority to refer. The reaolution 
was...public hearing waa held. Judiciary Committee haa reported 
the reaolution back to the Legialature for further 
consideration.
SENATOR CUDABACK: Senator Landia, you're recognized to open on
LR 76.
SENATOR LANDIS: Thank you. I will be taking thia to a vote.
This resolution was brought to me by a group of kida who, some 
of whom, had been through the foater care ayatem. They were all 
part of the Governor'a Youth Council. They brought it to me 
originally as a declaration of righta of atudenta and kids who 
were in the foster care ayatem, and I aaid I was uncomfortable 
with the use of the word "rights" becauae I waa familiar enough 
with our system that it would be an exaggeration to s a y that 
kids in the system had righta. Becauae our theory ia, with an 
outright right, you can enforce a right and require the system 
to do what you need it to do, and I wasn't inclined to make 
promi8ea that would not be kept. So it waa redrafted into a 
statement of aspiration, if you will, and the auggeation, by the 
way, i8 some reworking, but the text essentially came from the 
kids, most of whom were in high school in the Lincoln area, but 
it a8ka us to declare that every reaaonable effort ahould be 
made to reunite a child with their biological parent, but if 
that doesn't work they should have a placement plan that 
reflects the child's best interests; that every child in foater
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care ahould receive an explanation appropriate to their age as 
to why they've been placed in the custody of the Departnent of 
Health and Hunan Services; that every child should be placed in 
a home where the shelter and foster care giver is aware and 
understands the child's history, makeup, background and the 
like. The child should know, in return, what is expected of hin 
or her in that fanily; that they live in healthy, safe, 
confortable placenent and adequate healthy food, adequate 
clothing; that they receive nedical, dental, vision, and nental 
health screening assessnents and treatnents; that they have 
monthly contacts with their caseworker; and that they be free 
from repeated changea in placement. Thia is a statement of 
goal, it's not a statement of promise because, frankly, theae 
pronises will be disappointed. Our systen will not operate at 
the level that is contenplated by this resolution. However, 
what the young kids who had been through foster care said waa 
they wanted essentially for the whole systen to understand what 
kids in the systen wanted and, anong other things, what they 
wanted was infornation and a chance to be heard, infornation and 
a chance to be heard. The concluding section saya, now 
therefore be it resolved by the nenbers of the Ninety-Ninth 
Legislature of Nebraska that the legislative, executive, and 
judicial branches of governnent should combine efforts to ensure 
and improve timely and safe permanent placementa of children and 
to provide adequate resources to the systems striving to
accomplish this work, and that a copy of thia reaolution be sent 
to Governor David Heineman and the Governor's Youth Advisory 
Council, who is the source of this original idea. Thank you, 
Senator Cudaback.
SENATOR CUDABACK: Thank you, Senator Landis. You heard the
opening on LR 76. Those wishing to discuss it, Senator
Stuthman.
SENATOR STUTHMAN: Thank you, Mr. Preaident and members of the
body. I am totally in favor of this resolution, but I would 
like to engage in a little discussion with Senator Landis. The 
thing that I would like to know is how or what steps would we
make or how would we address this? What would be the formality
part of it to try to improve the situation that we have with the 
placement of the foster care? Senator Landis, would you be
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willing to answer this?
SENATOR CUDABACK: Senator Landis.
SENATOR LANDIS: Sure. We have existing systems that need our
constant monitoring, supervision and support. In fact, this 
Legislature has done, at the behest of Governor Johanns, a major 
investment in caseworkers. We still have and in fact recently 
just changed today the membership on the Foster Care Review 
Board for the purpose of making sure there was oversight. If we 
were to make gains it would be in monitoring and training foster
care parents, it would be in making sure that there's adequate
personnel so that the people needa and linkagea could be made. 
And let me tell you what the kids say. The kida say the ayatem 
would be better if they talked to the caseworker directly, if 
they were told the status of their placements and if they had a 
chance to interact with the system personally and directly 
rather than having all the adults talk and no one liaten to 
them.
SENATOR STUTHMAN: Thank you, Senator Landis. I think that is
very true, because I think, you know, the youth that are being 
placed in different situations, just different homes, as many as 
possibly 15 to 18 placements in the lifetime of a foater child, 
and I think that ia a real diaruption to the kida in their
upbringing. So if we could help it in any way, I would be, you
know, really happy about that part of it. And I really am, you
know, concerned and I want those youth, you know, to be part of 
it, to address the concerns that they have. Becauae I think 
that'8 where the real need cornea from, ia thoae people. If
we're just talking to the parenta and we need to really improve
the situation and the training for the fo8ter care parents 
because you know as well...everyone knows aa well aa I do, you 
know, some of them are very good and other one8 are in for the 
money part of it. But I am really concerned and I hope we can 
do this. Thank you.
SENATOR CUDABACK: Thank you, Senator Stuthman. On with
discussion. Senator Howard.
SENATOR HOWARD: Thank you, Mr. Preaident and membera of the
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body. While I don't think anyone in this room would find fault 
with the premise behind this resolution, there's some parts of 
reality that really should enter in here. First and foremost, 
the system has continually and chronically shortchanged their 
first line of defense which is the child protective service
staff. I had requested appropriations this year to add to the 
numbers of staff, to increase the training for ataff, to provide 
incentives for the staff to meet these very goala, and
unfortunately thia bill did not leave the Appropriation
Committee. So why we look at theae thinga and we all denounce 
movement and placement for children, and why we...while we all 
say permanence is by far the best goal, we have to make this 
possible. We have to make a decision aa a atate and a funding 
body that we're committed to thia goal, becauae worda aren't 
really going to get ua there. It'a going to have to be dollara; 
it'8 going to have to be commitment. And ao I thank you, 
Senator Landis, for bringing this in. I think this ia a noble 
idea. Until there'a more than juat a reaolution and juat a 
statement, I feel we fall far short of our goal. Thank you, and 
I'll return the remainder of my time.
SENATOR CUDABACK: Thank you. Senator Howard. Further
discussion on LR 76? Seeing no lights on, Senator Landis, 
you're recognized to close.
SENATOR LANDIS: Thank you. I am instructed by the remarks of
Senator Howard in that it was perhaps exactly for that reason 
that I chose to ask the kids to help me redraft this not as a
declaration of right, because as a declaration of rights we
would fail on these scores. We don't have the resources to meet 
this aspiration level. And if you said it waa a right, the 
mentality and the thinking of a right ia that you are entitled
to it and that you can force the ayatem to give you what you're
entitled to, and that'8 not true. I wish it waa, but it'a not. 
The system is underfunded. The system is understaffed. The 
system is already preaaured unbelievably. However, it ia, I 
think, appropriate to say what it ia that we're trying to get 
at, and it included, I think, liatening to the kida. What the 
message was that came to me out of the Governor'a Youth Council 
was, could the kid in foster care be conaulted with, told why 
they're in foster care and what they can expect from the ayatem;
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that that was a missing piece; that the adulta, as well-meaning 
as they are, have a tendency to talk to each other in the foater 
care setting, in the HHS setting, in the judge or the courtroom 
setting with very little consultation or particularly valuable 
information. And towards that score I thought, look, I haven't 
been through the system; you have. I'll bring the resolution 
and with the redrafting it so that it ia not a right, it ia not 
a claim that aay8 one i8 entitled to thia, the atate ia bound to 
do this. It is a statement of aapiration, one that we fall 
short of because of the limitation of reaourcea that we have. 
Our resources are already 8tretched, but it'a not unreaaonable, 
I think, to declare that aapiration level aa the kida who 
brought me this resolution wanted to have happen. I ask for its 
adoption of LR 76.
SENATOR CUDABACK: Thank you, Senator Landia. Senator Howard, I
had recognized Senator Landia to cloae before your light came 
on. The queation before the body ia adoption of LR 76. All in 
favor vote aye; opposed vote nay. Have you all voted on the 
resolution who care to? Record pleaae, Mr. Clerk.
CLERK: 35 ayes, 0 nays, Mr. President, on the adoption of
LR 76.
SENATOR CUDABACK: LR 76 haa been adopted. Mr. Clerk, LR 65.
CLERK: Mr. President, LR 65 waa originally introduced by
Senator Byars. It'a found on page 991 of the Journal. Pursuant
to its introduction, it wa8 referred to Health and Human
Services Committee for public hearing. That committee reported 
the resolution back to the Legialature for further 
consideration, Mr. President.
SENATOR CUDABACK: Senator Byara, to open on LR 65.
SENATOR BYARS: Thank you, Mr. Preaident. This resolution aaka
Congress to make it a priority to enaure that there ia a stable, 
high-quality direct aupport work force for individuala with 
mental retardation or other developmental diaabilitiea, and that 
they make it a priority to advance our nation's commitment to 
community integration for thoae individuala and to make aure
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that there is personal 8ecurity for them and for their familiea. 
This has come about becauae of the crlaia in attracting direct 
care ataff, and has become an iaaue not only in Nebraaka but 
across the United Statea. Congressman Lee Terry and Congreasman 
Lola Capps from California have recognized thia and have 
introduced legialation in thia Congreaa to deal vith thia iaaue. 
I would ask the members of the body, aa we all are familiar with 
thia iaaue, to resolve to our congreaalonal delegation to be 
supportive of this issue and to enaure that we give aa much 
support as possible to a direct aupport work force. And I would 
ask your approval of the reaolution.
SENATOR CUDABACK: Thank you, Senator Byara. You heard the
opening on LR 65 by Senator Byara. Open for diacuaaion. 
Anybody wiahing to speak to the resolution? There are no lighta 
on, Senator Byara. Senator Byara waivea closing. The queation 
before the body i8 adoption of LR 65. All in favor vote aye; 
oppo8ed vote nay. Voting on adoption of the LR 65, preaented by 
Senator Byara. Have you all voted on adoption of the reaolution 
who care to? Record please, Mr. Clerk.
CLERK: 32 ayes, 0 nays, Mr. President, on the adoption of
LR 65.
SENATOR CUDABACK: LR 65 haa been adopted. We now go to the
last resolution for the morning, LR 230. Mr. Clerk.
CLERK: LR 230, Mr. President, a reaolution originally
introduced by Senator Synowiecki, found on page 1689 of the 
Legislative Journal, introduced on May 20 of 2005.
SENATOR CUDABACK: Senator Synowiecki, to open on LR 230.
SENATOR SYNOWIECKI: Thank you, Senator Cudaback. Members,
LR 230 was brought to me by a group called the Polish American 
Congress. LR 230 urges the United Statea government to include 
the country of Poland in the United States Department of State's 
Visa Waiver Program. Inclusion of Poland within this Visa 
Waiver Program will allow Polish citizens the ability to travel 
to the United States for business or pleaaure for up to 90 days 
without requiring the formalities of acquiring a viaa. In 1991,
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the Republic of Poland unilaterally repealed the visa obligation 
to the United States citizens traveling to Poland. Six states 
have passed a similar resolution, and Illinois, Florida, 
Indiana, Ohio, Wisconsin, Arizona are in the process of 
considering such a resolution. I would request adoption of 
LR 230, and I'm available to answer any queationa that may 
arise. Thank you, Senator Cudaback.
SENATOR CUDABACK: Thank you, Senator Synowiecki. You've heard
the opening on LR 230. Open for discussion on that motion. Any 
members wishing to speak to LR 230? Senator Synowiecki, I do 
not see any. Senator Synowiecki waives closing. The question 
before the body is adoption of LR 230. All in favor vote aye; 
those opposed vote nay. Question before the body ia the 
Synowiecki reaolution, LR 230. Have you all voted who care to? 
Please record, Mr. Clerk.
CLERK: 29 ayes, 0 naya, Mr. Preaident, on adoption of Senator
Synowie?ki's resolution.
SENATOR CUDABACK: LR 230 haa been adopted.
SPEAKER BRASHEAR PRESIDING
SPEAKER BRASHEAR: Members, while the Legislature is in session
and capable of tranaacting business, I propose to sign and do 
hereby sign the following legialative billa: LB 13E, LB 13A,
LB 343E, LB 573E, LB 538, LB 538A, LB 709E, LB 227, LB 256,
LB 256A, LB 465, LB 484E, LB 557, LB 761, and LB 761A. In
addition, members, I propose to sign and do hereby sign the
following legislative reaolutiona: LR 9, LR 15, LR 76, LR 65,
and LR 230. Mr. Clerk.
CLERK: Mr. Preaident, one announcement: The Executive Board
will meet upon recess in Room 2102. And I have a priority 
motion, Mr. President. Senator Heidemann would move to recess 
until 1:30 p.m.
SPEAKER BRASHEAR: Thank you, Mr. Clerk. You've heard the
motion to recess. All those in favor signify by saying aye. 
Those opposed, nay. We are in receaa. Thank you.
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SENATOR CUDABACK PRESIDING
SENATOR CUDABACK: Good afternoon. Welcome to the George W.
Norris Legislative Chamber. Senators, the afternoon session is 
about to reconvene. Pleaae record your presence. Members, the 
afternoon session is about to reconvene. Please check in. 
Record please, Mr. Clerk.
CLERK: I have a quorum preaent, Mr. Preaident.
SENATOR CUDABACK: Thank you, Mr. Clerk. Do you have any items
for the record?
CLERK: I have no items at thia time, Mr. Preaident.
SENATOR CUDABACK: Okay. It is 1:30. Agenda item, legialative
resolutions. Mr. Clerk, LR 98.
CLERK: Mr. President, LR 98, originally introduced by Senator
Schrock and other members, calling for the Legislature to call 
on Mr. David Hergert to reaign his seat on the Nebraaka Board of 
Regents immediately. Pursuant to the introduction of that 
resolution, the resolution was referred to the Executive Board 
for purposes of conducting a public hearing. That hearing was 
held. The Executive Board has reported the resolution back to 
the Legislature for further consideration, Mr. President.
SENATOR CUDABACK: Thank you,...
CLERK: I do have amendments pending.
SENATOR CUDABACK: Thank you, Mr. Clerk. Senator Schrock, to
open on LR 98.
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SENATOR SCHROCK: Mr. President, members of the Legislature, I
have some written comments that I want to read. But I want to 
first say a little bit about my personal Involvement with this.
I do know Mr. Blank and Mr. Hergert. They are acquaintances, 
but I don't know either one of them well. I was not involved in 
either one of their campaigns. Mr. Schroeder, from Kearney, ia 
my regent, so I don't live in that regent district, although I 
do live out there where I heard the ads and so that's why maybe 
I was a little more tuned in to this issue than aome were. The 
reason I bring this to you today is becauae I think the office 
was gained because of unscrupulous means. And also it's because 
I have great respect for the university. Although I am a 
graduate of Nebraska Wesleyan University, my son, my brother, 
and my brother-in-law are all graduated of the University of 
Nebraska. I have a great deal of respect for that institution, 
and I have a great deal of respect for the people who should 
serve as regents on that Board of Regents. And it's for that 
reason that I became concerned when it looked like you could 
obtain this office in the manner that it was obtained, and aerve 
there for six years. And I can tell you, the subject personally 
bothers me a lot. It bothers me a great deal. And that's why I 
decided I could not let go if there was aomethlng that I could 
do. And now I'm going to have my written remarks, so that we 
don't leave any bases uncovered. The subject of this resolution 
is extraordinary. It is exemplified by the highest fine ever 
levied by the Accountability and Disclosure Commission for a 
campaign violation. It is also remarkable because it was a 
campaign for a seat on the Board of Regents, whose own code of 
ethics was violated by the misdemeanor leading to the fine. 
What we have is a candidate for a constitutional state office 
thumbing his nose at our election laws in order to gain office, 
and then hiring lobbyists so he can maintain silence as he 
enjoys the fruits of his wrongdoing. The resolution
specifically outlines Hergert's violation. He failed to timely 
report late contribution8, namely, $44,000 peraonal loan to hia 
campaign. He loaned himaelf on...the money, on October 22, 
2004, and did not report it until after the election. After 
choosing not to abide by atatutory campaign apending 
limitations, which was his right, he failed to give timely 
notice of spending 40 percent of his estimated expenaea in the 
primary, and also failed to timely give the 8ame notice in the
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general election. In other vorda, he committed the aame crime 
in the primary election he did in the...in the general election 
as he did in the primary election. So it'a not aa if he didn't 
know he hadn't done wrong in the primary. He not only did it in 
the primary, he did it in the general alao. Notice waa not 
given in the general election until ten days after the election. 
He accepted more than $25,000 in campaign loana than the amount 
allowed by atatute. In general, hia campaign finance atrategiea 
involved violation of law and failure to timely diacloae what he 
was spending, undetermined...I'm sorry, that undermined our fair 
election lawa. Hergert'a waa no minor infraction. In violation 
of our campaign finance atatutea, he created an unfair fight in 
the regent8 race to the tune of $63,000, enough to reaaonably 
conclude that hia apending may have changed the outcome of the 
election. He did thia after a similar type of violation and 
warning in the primary. And the warning waa by Accountability 
and Diaclo8ure. By declaring to apend $25,000, but apending 
$88,000, and not declaring hia actual apending until it wa8 too 
late, he not only violated the atatutea in obtaining office, he 
trampled on the atate'a expectation of fair electiona. Thia waa 
bold, but not ao bold aa expecting that we will atand by and do 
nothing and allow him to retain benefit of hia illegal activity. 
Hergert will aay he paid hia fine, it'a over and done with, it 
was a plea bargain. The Accountability and Diacloaure 
Commission could have choaen criminal proaecution, but the 
penalty for criminal offenaea waa no different than for civil 
offenses. His plea bargain amounta to an admission of the 
offenses. And whether civil or criminal, they are offenaea of 
statute which amount to a misdemeanor in office, required for 
impeachment. If we do nothing aa a result, this body violatea 
an essential principle of the rule of law--no one may get 
something through breaking the law and then keep the ill-gotten 
gains after they've been caught. And I'm going to reneat that. 
No one may gain something by breaking the law and then keep the 
ill-gotten gains after they've been caught. Thia resolution 
creates a do-over for the tainted election. It ia aimple. 
There are two separate queationa. The firat ia, at the bare 
minimum, given the bold facta, whether we reaolve to aak Hergert 
to resign. If he resigns, we suggest a process for succession 
in order to quickly let the election decide again...the electora 
decide again, knowing the facta of the matter, who ahould be
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elected. Beyond that, if he refuaea to resign, ve reaolve to 
look at other optiona. Thia ia not a reaolution calling for 
impeachment, as some have auggested. I vould repeat, thia la 
not a resolution calling for impeachment. It ia a reaolution 
for the Legislature to puraue our optiona, vhich ia perfectly 
legitimate. It uaes the model ve used in the Douglas situation, 
basically creating a procedure for a special investigator to 
look at our optiona are...to look at vhat our optiona are if he 
does not resign. Hergert haa hia ovn counsel and lobbyiat. You 
have seen evidence of their vork. His defense team vanta to 
confuse the issue by having you try the caae right here, right 
nov. They have, and vill, during thia debate, tried to make 
thi8 some kind of legal iaaue. They will raise issues like 
Hergert'8 intent, and auggeat you have to decide that, vhen hia 
intent doean't make any difference to vhat ve are conaidaring. 
Either vay, hia behavior doean't paaa the amell teat. The 
election reault was tainted. That 18 the problem. The 
integrity of our lav8 and the faimeaa of electiona are at 
8take. In term8 of the democratic proceaa, I doubt if any of ua 
vill have any more baaic policy deciaion before ua in thia body 
than this one. And I serve vith 48 very honorable people, and I 
think you all abided by the campaign finance election lav, and 
none of your activities during your campaign affected the 
outcome of the election becauae you violated campaign finance 
lava. We expect that of each other, and ve expect that of other 
people running for higher office. Hergert'a defenae team vill 
try and lead you to believe that you are aome kind of jury. You 
are not. You are here aimply to make policy deciaiona and 
decide vhether ve need some additional procedure to have the 
kind of information ve vill need in order to call the 
impeachment queation, if it comes to that. I think ve ahould 
rely on our ovn counael to get the beat information poaalble, 
and that is all the aecond part of thia reaolution propoaes to 
do, so the matter of our optiona can be puraued in a thoughtful, 
prudent way. I have not taken thia aituation lightly. I am 
terribly offended by how our campaign finance lawa have been 
violated. A year ago, I prioritized a repeal of our campaign 
finance election law8. That waa not aucceaaful. So I don't 
totally agree with our campaign finance election lawa. But that 
doesn't give Mr. Hergert or anybody elae the right to trample on 
our election law8 like he did. Now, we've all made miatakea,
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and certainly there's nembers In this body vho have paid small 
fines, but nothing even compares to vhat happened here. And I 
think if ve sit by and do nothing, ve put our stamp of approval 
on for other people to do the aama proceaa and ve juat aa veil 
put these seata up for bid, juat auction them off. Whoever 
wants to pay the moat gets the job. And I think that'a vrong. 
And I think the atate of Nebraaka la looking for ua to aay 
something and to do aomethlng. And I think not to do aoaiethlng 
la a dereliction of our duty. Thoae are my opening coanenta. 
I'll be glad to anaver any queationa. And I'm looking forvard 
to thia debate.
SENATOR CUDABACK: Thank you, Senator Schrock. You've heard the
opening on LR 98. (Viaitora introduced.) Mr. Clerk, pleaae.
CLERK: Mr. Preaident, the firat amendment I have to the
reaolution ia by Senator Friend and othera, AM1757. 
(Legialative Journal page 1841.)
SENATOR CUDABACK: Senator Friend, you're recognized to open on
your amendment.
SENATOR FRIEND: Thank you, Mr. Preaident, members of the
Legislature. I wanted to start off by, oddly enough, I think, 
or you'd find it odd, thanking Senator Schrock for bringing thia 
issue to our attention. I honeatly, sincerely mean that. I 
vant to thank him for bringing thia to our attention. That 
said, that'a why X bring thia amendment, Because there'a a 
debate to be had hero. There's a diacuaaion to be taken by ill 
of us, or some of ua, whoever wants to gat invoivad, about 
our. i.ft prftcttcal ilftfUMlCt About our Cftmp«t«n Ftnftnco
l i l H M U t  » m m  A M ,  Mittl t h e  Am-hum* *l<l l i t  y iMftt lHttMl*  A f t ,  sml 
t h *  Vi t t l f t t hmf l  fthd thihtft that hsva occurred, i n my opinion, not 
only by Dsva Hergert, but by countless others. iut this point 
thst I'm making vith this amendment goes further than juat a 
reaction to Senator Schrock, my friend, Senator Ed Schrock'a 
proposal. I hope I can call him my friend. Took a little 
liberty there. There's two points here. There's one point, and 
it'a maybe a...two little aspecta to it, aa far aa I'm 
concerned. One vaa the practical diacuaaion that I talked 
about— the Campaign Finance Limitation Act and the

7420



June 2, 2005 LR 98

TRANSCRIPT PREPARED BY THE CLERK OF THE LEGISLATURE
Transcriber's Office

FLOOR DEBATE

Accountability and Diaclosure Act. The aecond part ia that I've 
never been involved in a political witch hunt. I thought it 
would be fun. And you all know me probably well enough to know
that a political witch hunt, I can't atay out of that. Let'a
define thoae two thinga. The diacuaaion, a public policy 
diacuaaion about what we're doing here with Regent Hergert, ia 
an eaay definition. We're looking for why...how or why 
something like thia could actually happen, the amount. I'm not 
here to stand up and defend Dave Hergert. I don't know the man. 
I can't. All I see are the numbera, and they look bad. They 
look real bad. I don't like it. But let'a define witch hunt
for a second. In the olden times, in 1692, we knew what a witch 
hunt was. They hung 20 people, a lot of young women. But 
today, a political witch hunt can be defined aa an attempt to 
find and puniah people whoae opinions are unpopular and are aaid
to be a danger to our aociety. Ia that happening here? I don't
know, maybe not, but I wanted to find out and I wanted to get 
involved in that diacussion; hence, thia amendment. The 
problem, as it exists, in my opinion, ia we can't— and thia will 
be played out--we can't impeach Regent Hergert. We can puniah 
him. We can cane him in public. We can hang him in effigy.
But legally, we can't impeach him. We can't impeach Don 
Blank— he'a not in office anymore— for hia violationa, the 
admitted violationa that he made; well, aome of them. He haan't 
admitted to all of them. It'a my underatanding that Hergert haa 
admitted to every one of them. Some claim ignorance, whatever 
the case might be. I don't know what hia intent waa. Again, 
I've never met the man, haven't aaked him about it. We can't 
impeach Regent Blank, former Regent Blank, for what he did.
Now, here's the funny part of the whole thing. And I talked to
Senator Beutler and I talked to Senator Schrock a little bit
before, off the record, on thia. We can impeach a guy like Drew 
Miller, Regent Miller. We can impeach him for his violationa. 
The funny thing ia, we've got information, almoat a track
record, to indicate that he not only violated the law, he
intended to do it. He aaid, yeah, I want to violate the law; 
let'8 see how we can do it. Now, I'm not advocating the 
impeachment of any of the8e gentlemen. Two of them we can't, 
one of them we can. And I'm not advocating the impeachment of 
Regent Miller. But I'm making a point here. He'a the only one
we can impeach. And I'd be...I'm more than happy to diacuaa
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this all afternoon, that piece of it. So the queation ia, where 
do we go from here? What'a the objective? What'a my end game? 
And again, I talked to Senator Beutler briefly, Senator Schrock 
very briefly, about thi8, off the record. Senator Friend, you 
going to take thia to a vote? I'd rather not, but I'd be 
willing to, depending on how thia converaation goea. I think it 
depends on the discussion. It depends on the direction that 
this thing take8. Becauae if thia turna into that witch hunt 
that I defined, or that I laid out there, naybe something like 
this needs to be voted on. I'd like to hear your view8 on that. 
I8 it just to waate time, Senator Friend? Are you just here to 
run the clock out? Are you juat here to wait till 4:00, 5:00, 
6:00 at night, and then watch thia whole thing go away? No. 
No, I'm not. That'a not my intent. It'a not my motive. Maybe 
it will, but I don't neceaaarily aee that happening and I'm not 
going to try to inatigate that. My motive ia enlightenment. 
Not only for myaelf, becauae I'm fairly new to thia game. 
Senator Beutler has got a lot to offer. There are other8 in
thia body that have plenty to offer aa far aa enlightenment ia 
concerned. I'd like aome of that. I'd like that diacuaaion. 
And potential improvement or ideaa that can be toaaed out there 
for enhancement and the betterment, the betterment of our 
Campaign Limitation Act, a potential betterment of our Campaign 
Limitation Act, and the betterment of the Accountability and 
Diaclosure Act. Becauae, would I admit that 8omething ia
broken? I think I kind of already did. But I think you aee
what I'm trying to sum up aa a problem here. One guy... Senator 
Schrock even paaaed out civil penaltiea paid by committee8
since 1990. We're going after thia guy? That'a it? I'm kind 
of surprised I'm not on this Hat. I don't know. I have to go 
back and look. Why don't we change thia reaolution to include 
thi8 whole liat? Or is it becauae we don't know the intent of 
every committee and everybody that directed thia on thia liat? 
I8 it because we don't know the intent? Becauae if that'a the 
case, I don't know Dave Hergert. He haan't called me and told 
me what his intent waa. Maybe he told Senator Schrock. I'd 
like to hear that piece of the diacuaaion. Maybe he told 
somebody else in here. I'd like to know what hia intent waa. 
Do we know it juat becauae there'a a paper trail and there'a 
money out there? Sometimea you can. Sometimea you can go 
A, B, C. I haven't seen that yet. I don't know what this guy's
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intent waa. Oddly enough, I have a feeling I know what Drew 
Miller'a was. I've been handed five coplea of an e-nail where 
this gentleman tried to divert, subvert the ayatem, knowingly.
SENATOR CUDABACK: One minute.
SENATOR FRIEND: That'a where we're at. I want to talk about
this, and I want to aee the direction thia diacuaaion takea. 
Let me sum it up. If I see a reaolution at the end of thia day, 
or the end of thia hour, or the end of thia 25 minute8, if 
that's all it take8, that pulla impeachment out of the original 
document, I think that that'a legally legitimate. I'm not a 
lawyer, but I think we're going down the right path. I've 
diacussed thia with other people. I'd be agreeing. I don't
even know this man. I don't know Drew Miller. I don't know Don 
Blank. I don't care. I'm not here to defend Dave Hergert. I'm 
not aure anybody in here can. I'm here to defend the proceaa 
and the ability that we have in thia body, the direction that we 
take. Becauae if we try to impeach thia guy,...
SENATOR CUDABACK: Time, Senator Friend.
SENATOR FRIEND: Thank you.
SENATOR CUDABACK: You've heard the opening by Senator Friend on
his amendment to LR 98. Open for discussion on that motion. 
There are a number of lighta on, I think 14 lighta. First to 
be...first five: Senator Beutler, Senator Braahear, Senator
Brown, Senator Erdman, Senator Friend. Senator Beutler.
SENATOR BEUTLER: Senator Cudaback, members of the Legislature,
Senator Friend has raiaed several issues, and I think they're 
all legitimate iaaue8 and they're all thinga that we need to
work our way through. He mentioned several things. And of
course, in five minutes, we can each only begin to addreaa
something in part. But let me aay generally, with the whole 
effort to inject Drew Miller into thia debate, many people may 
feel now, many people may have felt in 2000, that Draw Miller 
should have been dealt with more...with more atrictneaa than he
was. But if at thia late point in time there are a group of 
people who atill feel that way or feel atronger that way, they
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should file a separate resolution, and we ahould deal with that 
on the fact8 of the natter, face up, one way or the other. And 
I night be aupportive of that. But I haven't gone back and 
looked at all the detaila of the Drew Miller caae. But the Drew 
Miller case ian't particularly relevant. It'a like aaying, 
well, we shouldn't prosecute X becauae three years before the 
prosecutor chose not to prosecute Y for a ainilar kind of 
offense. Each caae ia individual. You have to nake up your 
ninds on he facta. The facta between the Drew Miller caae and 
this case are very, very different. In the Drew Miller caae, 
both candidates were abiding candidatea who didn't have any 
queation of the affidavit that kicked off the fair fight noney. 
In the Drew Miller case, it waa a queation of an independent 
connittee. It waa not a queation of the tranafer of fair fight 
nonies. It waan't a queation of an eatinate of expenditurea 
that was way off. The anount of noney at iaaue, the anount of 
extra noney that Drew Miller got, waa sonewhere in the 
neighborhood of $8 million (sic). The anount of noney, I would 
argue, is involved here that waa not appropriately tranaferred 
to Mr. Blank, waa $63 nillion...or, $63,000. So there'a a big 
difference between $8,000 and $63,000. But again, whatever you 
nay think about this...that aituation, I don't think it 
ha8...the difference between that aituation and thia aituation, 
I hope to God, has nothing to do with issues. Becauae once we 
start deciding this natter on the baaia of ia8ues, we will never 
decide then fairly. It haa to be decided on the baaia of the 
sacredness of our election lawa and our canpaign lawa. Nothing 
is more fundanentally important to a denocratic government than 
its election law8. It's the election lawa that cauae people to 
trust government. It ia the election lawa by which we get 
consent to a democracy. They're not going to follow elected 
leaders, they're not going to listen to them, everything 
positive will be undermined, unless our election lawa are in 
order. In other countriea, in other timea, revolutions have 
periodically erupted into violence becauae they couldn't get 
that firat piece right, they couldn't get fair election lawa 
that everybody adhered to and that were announced in advance and 
that people knew was a fair game to play. And so important are 
election laws that I think...to people'a sense of legitimacy, 
that even dictators seek to rig elections so that they have the 
facade of an election law aupporting them. But I want to aay

7424



June 2, 2005 LR 98

TRANSCRIPT PREPARED BY THE CLERK OF THE LEGISLATURE
Transcriber's Office

FLOOR DEBATE

this about Nebraska. Do you know we have...
SEN/TOR CUDABACK: One minute.
SENATOR BEUTLER: ...over 27 felony offenaea to reinforce our
election law8? And I want to go over thoae next time, juat to 
tell you how important we've made it. Every one of thoae 27 can 
land you in jail for five yeara and gain you a $10,000 fine, for 
changing one vote, for just fraudulently changing one vote in 
one way or another. Sixty-three thousand dollara of campaign 
expenditures waa involved here. How many vote8 did that change? 
More than one? A few? A great many? Who knowa? None of ua 
can aay, and that'a the problem. The election ia flawed. It'a 
fatally flawed. And the only fair thing to do ia to go back and 
have another election next year. Let the people of the 
7th Di8trict vote again. And the only way we can get there ia 
to have Mr. Hergert reaign. Thank you.
SENATOR CUDABACK: Thank you, Senator Beutler. Senator
Brashear, followed by Senator Brown and 12 othera. Senator 
Brashear.
SPEAKER BRASHEAR: Thank you, Mr. Preaident, members of the
body. Senator Schrock, would you yield, pleaae?
SENATOR CUDABACK: Senator Schrock, would you yield?
SPEAKER BRASHEAR: This will be an intereating camera angle.
Thank you. Senator Schrock, I juat want to atart at the baae 
point. I think my long-term relationship with, personal and 
professional, has been established aa a matter of record. And 
if we want to go over that again, fine. And I represented 
Mr. Hergert before the Accountability and Diacloaure Commission. 
But I didn't surrender my rights aa a citizen or a legislator. 
And if somebody wanta to diacuaa with me the inability of the 
media to understand what a conflict of intereat really ia, aa 
defined at law, rather than hurled around aa an inault, why, 
I'll deal with that issue. But what I'd like to do ia inquire 
about some things that are in my mind as I begin the debate, 
Senator Schrock. Is it not a fact, aa you indicated, that you 
were...you have joined me twice aa one of more than 25
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supporters to repeal the Campaign Finance Limitation Act? I8 
that true?
SENATOR SCHROCK: That ia correct, Senator Braahear.
SPEAKER BRASHEAR: And in addition to that, during the laat
8e88ion, you did, aa you indicated— and you were gracioua, and I 
appreciated it— you prioritized a bill to repeal the Campaign 
Finance Limitation Act. Ian't that true?
SENATOR SCHROCK: Yes. And if I may editorialize, it'a becauae
I didn't feel the act was working very well.
SPEAKER BRASHEAR: I would agree with that, or atipulate it, aa
we say. Now, Senator Schrock, on more than one occaaion, in the 
run-up to thi8 session, and before there were any Campaign 
Finance Limitation Act violationa alleged aa againat 
Mr. Hergert, did you not call me peraonally to diacuaa with me 
the Blank-Hergert race, becauae you knew me to be a lawyer for 
Mr. Hergert?
SENATOR SCHROCK: Yea, I did. And at that time, you were Chair
of the Judiciary Committee. And I consider you a personal 
friend. And that'a why I called you to aak you for aome input 
on that.
SPEAKER BRASHEAR: Well, in fact, we were diacuaaing the
Speaker'8 race, were we not, at thoae timea?
SENATOR SCHROCK: That ia correct.
SPEAKER BRASHEAR: And did you not indicate to me that you were
very upset with the campaign?
SENATOR SCHROCK: Yea, I did.
SPEAKER BRASHEAR: And did you not indicate to me that
Mr. Blank, Dr. Blank, was your friend?
SENATOR SCHROCK: Senator Braahear, I served on the Ag Advisory
Committee under Kay Orr's administration, with Dave Hergert. I
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see Mr. Blank as a casual acquaintance at univeraity functions. 
I do not consider one of then nore of a friend than the other. 
And I was not involved in that election, other than llatening to 
the commercials as I was out harveating grain.
SPEAKER BRASHEAR: Senator Schrock, la it not a fact that,
whatever we call thia comer— we know we're not the culture 
corner— that whatever we call thia corner, that you have, in 
this corner, on this floor, in the paat, knowing that I
represented Mr. Hergert, expressed your somewhat lea8 than deep 
affection for him aa a person, and alao personally related it to 
water policy with me in converaation?
SENATOR SCHROCK: The water policy iaaue waa hearaay. My
thoughts towarda Mr. Hergert did not change until I waa hearing
8ome very negative ada. Yeah, I admitted up front that the ads 
bothered me. But that'a not the reaaon I'm here. And that'a
not the reaaon I'm here. But you know, interpret thia any way
you want, Senator Braahear. I'm intereated in a fair fight, and
that'8 why I'm bringing the reaolution.
SPEAKER BRASHEAR: All right. I'll accept that, Senator
Schrock. Aa you circulated thia reaolution on...
SENATOR CUDABACK: One minute.
SPEAKER BRASHEAR: ...the floor of thia Legialature, aaking 28
of your colleaguea to sign on with you, did you tell them of our 
discussions, your characterization of Mr. Hergert, or any other 
of these things that I have attempted to aummarize in this
colloquy?
SENATOR SCHROCK: When I asked my colleagues to sign on, I did
not say anything about your involvement in this issue. I
consider your acquaintance and your repreaenting Mr. Hergert a 
coincidence. And I would like to think it had made no
difference in me deciding to circulate the reaolution and to 
have it drafted and to preaent it to the body. You know, 
nothing is ever certain. But the fact that I may like one of 
these individuals more than the other, what you're "allegating” 
there is totally falae. That'a not the iaaue, and it'a not the
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reason I brought it. Yes, the election and the ads that I heard 
bothered me, becauae I had gone through an election two yeara 
earlier where a lot of negative ada were run against me.
SENATOR CUDABACK: Time is up, Senator Beutler and Senator
Schrock...I mean Senator Braahear. Senator Brown, followed by 
Senator Erdman, Senator Friend, Senator Schimek, Senator Smith, 
and eight othera. Senator Brown.
SENATOR BROWN: Thank you, Mr. Preaident. Well, I guess that I
will speak initially to the Friend amendment, becauae I'm
absolutely in opposition to the Friend amendment. I think I am
most probably in opposition to what we're doing here today, 
unless somebody can tall me what it ia we are doing. I don't 
know Mr. Hergert. I have met him at a aocial event for the 
univeraity once. We had a conversation about chicory and ita 
economic impact on the atate. That ia very probably the only 
thing that I would agree with him on. I am deeply troubled by 
what I see aa the pattern of activity that ia a part of thia, 
not the specific incidences, becauae the... Senator Braahear haa 
passed out a sheet about some legislation that Hergert violated 
that reaulted in the greateat part of the fine. That waa 
legislation that I worked with Senator Braahear to aponaor. I 
am alao a cosponsor with Senator Braahear in the repeal of the 
Campaign Finance Limitation Act. But I do believe that we need 
to be deeply troubled by the pattern of activity of Nr. Hergert. 
What I don't know ia what we can do about it. Senator Schrock 
says we can't do nothing. I believe, prior to all of thia 
happening, in previoua items of impeachment, when I had apent 
some time with the conatitution, with aome of the other caae 
law, that we cannot do anything in terma of impeachment. When I 
liatened to Senator Beutler, I didn't really hear what it ia we 
can do. When I listened to Senator Schrock, I didn't hear what 
it is we can do. I think it poae8 aome queationa for ua, in 
terms of...the severity of this would have auggeated to me that 
someone, Nr. Blank, since he waa the one that waa involved in 
it, ahould have filed a challenge to Hergert being aeated aa a 
regent. I don't know why that didn't happen. Do we believe in 
the processes that we put in place to deal with people who break 
our laws, the Accountability and Diacloaure? And if ao, are we 
going to support those processes? Or are we juat going to aay,
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well, if it doesn't work in the way that we think it ahould, 
we'll juat bring it into the public aector and have thia kind of 
debate, and then have the kind of reaponae that Senator Friend 
juat had, which, (laugh) I know that he waa being aomewhat 
facetious, but it makes me very uncomfortable when we aeem to 
take pleasure that we have to take thia atep. Passion is one 
thing. But being excited about the poaaibility of having to do 
something like this is very uncomfortable to me. I think we 
should be a8 cool and objective aa poaaible. I'm trying to do 
that about someone, aa I said before, who I don't agree with, 
and whose actiona, I think, ahow a pattern of behavior that I'm 
not comfortable with. But I think that we have to look at what 
it is that we can do, we should do. I've alwaya thought that we 
ahould have appointed regenta. I don't believe that regenta...
SENATOR CUDABACK: One minute.
SENATOR BROWN: ...ahould be elected, becauae I think that that
leads to the kind of buying of an office that we have talked 
about. I have some friends on the Board of Regenta who are very 
fine individual8, who spent a lot of money in their election. I 
don't think that they are bad regenta becauae of that. I juat 
happen to believe that we would be better off with appointed 
regents. And then that bringa me to...in terma of the queation 
that I would pose to the lawyer8 on the floor, to Senator 
Beutler and Senator Chambera, about what it ia we really can do. 
What is the impact of the Board of Regents v. Exon, in terms of 
what we can do and how we can compel? Becauae the caae. Board 
of Regents v. Exon, was meant, in some waya, to depoliticize 
this whole project...process. I am very troubled by moving into 
this...
SENATOR CUDABACK: Time, Senator Brown.
SENATOR BROWN: ... kind of proceaa. Thank you.
SENATOR CUDABACK: Thank you, Senator Brown. Senator Erdman,
followed by Senator Friend and othera. Senator Erdman.
SENATOR ERDMAN: Thank you, Mr. Preaident. Membera of the
Legislature, I appreciate the comments of Senator Friend, and of
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those that have already engaged. I think it'8 appropriate. I 
think the commenta that I'm hearing are, this is about faimeaa. 
This is about a fundamental faimeaa in our election lav, 
according to Senator Beutler. Thia ia a fundamental faimeaa, 
according to Senator Friend, about how we treat all who have 
violated the act. And he's used information from Senator 
Schrock to show that there are othera. Senator Friend haa 
brought us an amendment that ahowa that there are othera 
currently serving on the Board of Regenta that have violated the 
act. And so it is a matter of faimeaa. The proceaa ia unique. 
The process in which you get elected is unique. Senator Beutler 
has worked tirelessly to adopt a policy for the atate of 
Nebraska that governs the limitation or the proceaa in which 
campaign8 will be governed, aa far aa how money ia spent and how 
that ia diaclosed. And for that, I think he ahould be 
commended, becauae I think Senator Beutler recognized a problem, 
and I think it's been shown on a national level that there ia an 
intereat. And I think there ia aincere disagreement on the 
actual policy. But I would argue that that'a not why we're here 
this afternoon. It flat-out ian't. I aupport the bill that 
Senator Braahear introduced to repeal Campaign Finance 
Limitation Act. I have my own ideaa of what it would look like. 
But my humble opinion is, that ia completely irrelevant to the 
issue at hand. In fact, in one of the local newapapers here, I 
was asked about the race, prior to any of the finea that were 
levied or agreed to, and my commenta were thia: quota,
regardless of a person's poaition on exiating law, I think we 
have to do everything we can to abide by it, end quote. 
Absolutely. It does not matter whether I agree with CFLA or 
not. It does not matter whether Dave Hergert agreea with it, 
Drew Miller, Don Blank, Mike Friend. It does not matter. That 
is the law of the land, and we are a nation that ia governed by 
those laws, if we will abide by them. That is how we avoid 
those problems that Senator Beutler pointed out. So thia ia 
about fundamental fairness. It abaolutely ia. I think Senator 
Friend brings us a unique queation. Ia it fundamentally fair to 
pick one individual over another, who are current membera of the 
same board, in regards to their actiona that violated a similar 
act? That's how our legal 8y8tem ia now. Senator Beutler haa 
pointed that out. Ju8t because person X didn't get convicted, 
that doesn't mean person Y shouldn't. And that's what we have
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to weigh here. We have now become the jury. We are going to
decide why it ia that we're going to proceed down thia path on
one individual and not another. Both of them are wrong. They 
flat-out are. I know Mr. Hergert. I don't know Mr. Miller. I 
don't. I don't even know I've ever met the man. Regardleaa, 
they are both wrong, and I have never defended either one of 
their actiona. But the other intereating part about thia ia, ia 
that there is this idea that the reaulta of the election in the
7th Diatrict Board of Regenta would have somehow changed. Or
there is an inainuation that you can prove that thoae reaulta 
would have changed if more money would have been given to the 
candidate who happened to be an incumbent. In the primary, the 
incumbent received 38.9 percent of the vote. The incumbent 
spent the allowed $25,000, or near that, plua another...I 
believe it waa 8omewhere around $40,000, or an amount, in public 
fund8. So there waa already money that waa diatrlbuted becauae 
of other candidatea in the race. And $40,000 may not be the 
number. But I do know that there were other candidatea in the 
race that, becauae of a result of their timely filings, thoae 
who agreed to abide received funding, ao they had additional 
revenue on top of the $25,000 that waa given. That'a the 
portion that Senator Beutler put into law, and that's the 
portion that worked in the primary. Even with that money, 
61 percent of the people...
SENATOR CUDABACK: One minute.
SENATOR ERDMAN: ...voted for the challengers; 61 percent of the
people voted for the challengera. I think it'a hard to make 
that concluaion that with more money in a general election, one 
candidate would have won. Becauae you aee, candidatea aren't 
won based on the amount of money apent; it'a baaed on what ia
said. And I listened to the same ad8 that Senator Schrock
talked about, and they were from both aide8. But again, we go 
back to the jury. The decialon that we have to make aa a 
Legislature is how we proceed. The election haa been decided. 
It is not up to ua to decide thia election again. How do we 
proceed? Senator Friend haa offered ua an intereating propoaal. 
I'm probably similar to where Senator Friend ia. I believe 
there are severe limitationa on what we think we can accompliah,
based on the current constitutional law, aa well aa the caae
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law. But I am interested in What the will of the body ia, 
because I cannot defend the actiona of any of thoae individuala 
who are in Senator Friend'a amendment.
SENATOR CUDABACK: Time, Senator Erdman.
SENATOR ERDMAN: Thank you, Mr. Preaident.
SENATOR CUDABACK: Thank you, Senator Erdman. The next five
speakers are Senatora Friend, Schimek, Smith, Janaaen, and 
Foley. Senator Friend.
SENATOR FRIEND: Thank you, Mr. Preaident, members of the
Legislature. I waa wondering...Senator Schrock, I'm aorry I 
didn't ask you this before. I waa wondering if he waa available 
for...to an8wer a queation. Senator Beutler, maybe you would...
SENATOR CUDABACK: Senator Beutler, would you...
SENATOR FRIEND: ...yield to a question if you...
SENATOR CUDABACK: ...yield?
SENATOR FRIEND: Senator Beutler, I think the...one of the
points that I wanted to make in my opening...and I didn't do
juatice to the...I gueaa, to the amendment, to explain to the
body exactly what I was trying to accompliah. But one of the 
things that I discussed waa an objective, or an end game, or 
what we feel like we can get to aa a body, and then, further, 
what I can get to with thia amendment. In your opinion, where 
do you think we can get to? And let me make it a little more 
pointed. I don't personally believe that articlea of 
impeachment are necessary in thia aituation. Nor do I believe 
that they are...I believe there'a enough questions, legal 
questions, raised that it might not even be legitimate. But 
would you speak to the idea of maybe where you would aee thia 
going? Would a public, you know, resolution, just saying, 
Regent Hergert, resign, is that a sufficient type of thing? And 
I should ask that of Senator Schrock, too. But ia that a 
sufficient type of thing or an end game for you?
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SENATOR BEUTLER: Senator Friend, thank you for the opportunity
to respond. And I think it really relatea to Senator Brown'a 
question, to a certain extent, aa to what the appropriate 
processes are here before ua. Let me point out, to begin with, 
so that we under8tand the context of the 8ituation, that thia 
resolution doesn't aak for anybody'a impeachment. Thia 
resolution does aak for reaignation. And it aaya, if there ia 
no resignation, then the apecial committee will be formed to 
consider impeachment, to conaider impeachment. And that ia 
simply, in my opinion, a prudent way to go— to form a committee, 
to argue what the law ia, to do thorough legal reaearch, not to 
liaten to one 8et of lobbyiata who are telling you one aide of 
the story, or the other aide that'a telling the other atory. 
Get some objective interpretationa of what the law ia. Do an 
inveatigation of the facta. The Accountability Commiaaion 
really hasn't investigated thia with reapect to the facta at any 
length, becauae they didn't even get to the depoaition of
Mr. Hergert, becauae they settled the matter and plea bargained 
the matter before that. So you get...if you get paat 
resolution, you get to the special committee, and they make a 
decision about whether to recommend to the Legialature if we go 
further or we don't go further, or recommend correcting the 
legislative law. Or it could recommend a number of thinga. 
But, Senator Brown, I think the 8econd part of the proceaa... the 
first part is the Accountability Commiaaion. And if, 
considering the scale of the violationa, it ia believed to be
unfair that a person should keep their office, then the second
part of the proceas that'a provided by law ia impeachment. And, 
Senator Friend, I think impeachment, under the law, ia a
distinct possibility, under our law. And I'd be glad to go into 
that when I...
SENATOR FRIEND: Okay.
SENATOR BEUTLER: ...get some time.
SENATOR FRIEND: Okay, thank you. That's good and I appreciate
that. And what I would aay...and let me be a little more 
specific with the end game or the objective that I waa talking 
about. I've seen enough, or at leaat a good amount, that 
indicates to me that that road, or that diacuaaion, I don't even
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necessarily believe needs to be part of it for us to take action 
and to move in a direction where we...
SENATOR CUDABACK: One minute.
SENATOR FRIEND: ...make better a ayatem that ia not perfect, or
broken. We don't need that piece of it. Becauae it'a my 
contention thac...and let's aay it'a wrong. It'a atill ny 
contention— I mean, you can have any belief you want— that we 
can't impeach thia guy. We're waating thia body'a time, we're 
wasting the public's time, and we're waating everybody elae'8 
time on that proverbial witch hunt that I waa talking about. 
I'm not doing thia out of enjoyment. Senator Brown brought that 
up. It's out of the idea that we would juat toaa that up there 
as a wrench, as something to get Regent Hergert to resign. I 
just don't think that's neceaaary. I think that public 
information and laying that out for the public to decide when it 
comes around again for people to vote for him, let thoae people 
decide what they aaw, what ha did.
SENATOR CUDABACK: Time, Senator Friend.
SENATOR FRIEND: Thank you.
SENATOR CUDABACK: Thank you, Senator Friend. Senator Schimek,
on AM1757.
SENATOR SCHIMEK: Yea. Thank you, Mr. Preaident and membera.
This is a very serious issue. And no matter what cornea of thia 
resolution, I think it's a very good diacuaaion for ua to be 
having today. And I hope that no matter what happens, that we 
have given a signal to all thoae who would run for office in the 
state of Nebraska that we think that the law ia important, and 
that people really need to follow the law8 of the atate. Now, 
having said that, I can't tell you that I have never ever made a 
mistake on a campaign report (laugh), atatement, aa I'm aure 
that the reat of you have never done that either, right? But I 
think it's a question of degree here. And my diatinction 
between Drew Miller, for inatance--who I believe did...there wa8 
a violation in that case--and the violation8 of Mr. Hergert is 
that there are miles between them. And you can judge that
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somewhat quickly, at least, by the amount of fines that were 
imposed by the Accountability Commission. I don't think that we 
want to get in a poaition where we aay that every little tiny 
infraction becomes a serious violation and ia worthy of removal 
from office. But I do think that there were some serious 
problems here. And I want to aay right up front, I don't have 
any ax to grind. I have met Mr. Hergert once, and it waa 
actually after all of thia broke, after thia atory broke. So I 
don't know him personally. I do know Don Blank, becauae he waa 
a regent for so many yeara. But I don't have a personal 
friendship there, and certainly don't live in the diatrlct. And 
I wasn't involved in the campaign in any way, nor did I take 
sides in it in any way. I don't know, Senator Friend, whether 
we can have an impeachment or not. If you look at the 
constitution and you look at the plain meaning of the 
constitution, it appeara, at leaat, that we don't have that 
ability. But I've seen other parta of the conatitution where 
the plain reading of the conatitution didn't necessarily 
determine a court deciaion. And I'm thinking moat apecifically 
of the deciaion regarding legialative expenaes, which (laugh) I 
always thought, if you read the constitution closely, that there 
is no way that we would ever be allowed legialative expenaea. 
But thanks to Senator Chambers and everybody concerned, we were 
allowed that. I think thia ia a very important diacuaaion 
today. It really goea to the heart of fundamental queationa 
regarding, one, whether we truat the election proceaa, including 
the accountability lawa; two, whether we have confidence in the 
laws of the state; and three, whether the peopJe have truat that 
we can govern...
SENATOR CUDABACK: One minute.
SENATOR SCHIMEK: ...effectively. I think that David Hergert
ought to resign. I think he's lost credibility and
effectiveness. And you know, no matter how good of a regent he 
has the potential for being, I think thia ia alwaya going to be 
there to ahade or color what happena and what he triea to do. 
And history is replete with the namea of politiciana and elected 
officials, and even some appointed officiala, who have had to 
resign once a certain bridge haa been croaaed. And I 
think...for myself, I think that Mr. Hergert haa croaaed that
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bridge. I think that we need to at leaat act in a way that aay8 
that we don't condone thia kind of...
SENATOR CUDABACK: Time, Senator Schimek.
SENATOR SCHIMEK: ...action, and we do support the laws that are
on the books. Thank you.
SENATOR CUDABACK: Thank you, Senator Schimek. The iaaue before
the body i8 LR 98, an amendment to that by Senator Friend, 
AM1757. On with diacuaaion. Senators Smith, Janaaen, Foley, 
Schrock, Johnson, Senator Dwite Pederaen, and about 12 othera. 
Senator Smith.
SENATOR SMITH: Thank you, Mr. Preaident and membera. Thia ia
kind of a stressful iaaue for me, I will admit. Life'a eventa, 
politically and otherwiae, I think would, if I might aay, enable 
me to speak objectively. I try to balance thinga, be they 
political, peraonal, or otherwiae, and make aure that politica 
stays where politics needs to be, and peraonal iaauea atay where 
tho8e also need to be. I wholeheartedly, fundamentally diaagree 
with not only what Mr. Hergert did, but with alao what Senator 
Schimek juat atated, in that Drew Miller'a violationa were not 
to the same level of egregiousness, if that'a a word, aa 
Mr. Hergert'a. I want to apeak to the Friend amendment, AM1757, 
and I'm glad I have the opportunity to do that. I have in my 
files the hard and faat evidence that 8howed that Nr. Miller 
violated the law, Campaign Finance Limitation Act. And had I 
not been a third-year member of the Legialature, you better
believe I would have filed a reaolution to addreas Nr. Niller'a
egregious and intentional violation of the Campaign Finance 
Limitation Act. Perhap8 not all of the name8 mentioned in hia 
e-mail would be considered accomplices to hia intentional
violation of the Campaign Finance Limitation Act, but I'll read 
you aome lines: Thus, pleaae do not send any e-maila of mine to
anyone and deacribe thia aa an effort to help my campaign and 
sone othera. That is not controlled by me, and it won't be 
controlled by me. Even though, he goes on to list in his e-mail 
a list of names of potential donora, pro-life zealota he
referred to, and some strategiea that he waa going to uae in 
violating the law. I don't want to tolerate that, and I'm not
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going to tolerate Mr. Hergert'a behavior either. But we need to 
be straight up, straightforward, and honeat about thia. Now, it 
concerns me a bit when Senator Beutler juat acknowledged the 
fact that we don't have all of the facta yet. The coauniaaion ia 
still looking into this. That'a fine. I'm willing to wait for 
more information. If we're forced into a vote here, I'll make 
the tough deciaion. And quite honeatly, we don't know how the 
resolution is going to be voted on yet. There are amendments. 
We know that he can't be impeached, conatitutionally. And if 
this is a good, healthy diacuaaion, ao be it. Perhap8 it ia, 
Senator Schimek. We need to know what the law ia. We need to 
enforce it con8istently and fairly. We need to come up with 
lawa. And perhap8, I hope that we all can arrive at the fact 
that we need to adopt aome changea in our current law, ao that 
these things do not undermine our electoral proceaa. That, to 
me, is the biggest issue here, ia the undermining of our 
electoral proceas. And there'a a lot at atake. There'a alwaya 
thia rush to regulate campaign financea, perhapa without the 
conatitutional authority to levy the right penaltiea to make 
them effective. Whether it'a the federal level, whether it'a 
the 8tate level, it aeems like every cycle we have...
SENATOR CUDABACK: One minute.
SENATOR SMITH: ...some terrible examples of how, A, campaign
finance laws aren't working and, B, there are those who 
probably, perhaps intentionally, violate them ao aa to get 
elected. And then what'a difficult ia when they juat abaorb the 
fines as a coat of doing the election. And if you've got a lot 
of money, hey, pay it. You got the office; no big deal. That 
disturbs me and I think that'a why we're here today. But for us 
to say that Mr. Miller's violationa, well, thoae were long 
enough ago we ahouldn't be concerned about thoae, that'a wrong. 
And I'll be happy to aubmlt for the record even more quotationa 
from this e-mail that shows hia deliberate...in fact, the 
commission didn't even hold him accountable for that. They held 
him accountable for some other things,...
SENATOR CUDABACK: Time, Senator Smith.
SENATOR SMITH: ...late filinga and otherwi8e, and that'a why
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the fine was so low. Thank you, Nr. Preaident.
SENATOR CUDABACK: Thank you, Senator Snith. Senator Janaaen.
SENATOR JANSSEN: Thank you, Senator Cudaback, membera of the
Legislature. I want to firat start out saying that when Senator 
Schrock brought thia reaolution to ua— and I thank hin for doing 
that— that I had no knowledge of the Speaker'a involvement with 
Nr. Hergert. You know, but it aeena to me Nr. Hergert ia a alow 
learner. You know, if you get...a dog bitea you once, it'a 
probably the dog's fault. But if he bites you twice, it's your 
fault. You know, and it...to ne, it...I feel aa though people 
are laughing at our canpaign finance lawa. You know, there are 
people in thia Legia1ature...Senator Beutler haa worked very 
hard on canpaign finance lawa, you know. And I think that it 
sends a nesssge to anyone who wanta to run for office, that, you 
know, if you've got enough noney, you can juat do about whatever 
you want to do. And that'a wrong. Ny opinion, that'a very 
wrong. I feel aa though the right thing for Nr. Hergert to do 
would be to reaign. I don't...why would aoneone want to apend 
that nuch noney for a job that all it ia, ia preatige? And, 
hey, hopefully, hopefully theae people want to do aone good for 
the Univeraity of Nebraaka. But to the point where you have to 
buy that position, I don't feel that'a right. Thia diacuaaion 
is good. But it'a alao a shame that we have to 8pend our tine 
discussing something like this. There are other aubject8 that 
could use nuch nore of our attention than thia. But I guess 
that there are people that think that every reaolution we paaa, 
every law that we enact ia there to be tested fron tine to tine. 
Well, naybe this needs to be teated. Naybe we ahould nake a 
test out of thi8. And to aave face, and to protect the 
integrity of all elected officea, I think it would be the right 
thing for Mr. Hergert to re8ign. With that, thank you, Senator 
Cudaback. I'll give the reat of ny tine to Senator Connealy.
SENATOR CUDABACK: Senator Connealy,...
SENATOR CONNEALY: Thank you, Mr. Preaident. Thank you, Senator
Janssen.
SENATOR CUDABACK: . . .1, 45.
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SENATOR CONNEALY: Thank you. I won't need much. I just wanted
to mention that, you know, we are all politiciana. We had to go 
out and ask for aupport, aak for reaourcea and, you know, put 
ourselves in front of the people. A lot of you that are term 
limited out are going to do it again, going to go out and aak 
for that. It painta ua all with thia. I think that thia caae
taints the system. I think that it'a a good reaponse on our
part to ask for his resignation, and then to go from there. 
This isn't an impeachment vote. Thia ia the firat a tap in the 
process for us. And I think that thia ia a good reaponae for
us, as politiciana who have to go out and do what we do to get
8upport— ask for somebody's money, and hopefully show that 
that'a going to be used in an effective and legal manner. And I 
just think that thia ia...
SENATOR CUDABACK: One minute.
SENATOR CONNEALY: ...a justifiable reaponae. And I want to
thank Senator Schrock for bringing thia in the way you did. And 
I want to thank you for getting the broad aupport here in the 
Legi8lature. And I think it ahowa that we take theae mattera 
very seriously.
SENATOR CUDABACK: Thank you, Senator Connealy, Senator Janaaen.
Senator Foley, followed by Senator Schrock.
SENATOR FOLEY: Thank you, Mr. Preaident. I'd like to yield my
time to Senator Friend.
SENATOR CUDABACK: Senator Friend, you have almost 5 minutes.
SENATOR FRIEND: Thank you, Mr. Preaident. Members of the
Legislature, I'll pound on the objective piece. What I wanted 
to try to accomplish...what I didn't want to try to accompliah 
is to— and hear it clearly— ia to impeach Regent Miller. I do 
not want to do that in thia legialative body. I don't want to 
take that effort forward. But there'a a point here. And I 
don't want you to think the last hour and we've been working on 
it has been a waste of time. The end game for me, the objective 
for me is to try to establi8h an idea of what our reaponaibility
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is here in this body in regard to theae type of violationa, 
intentional, and the onea we juat don't know about. We might 
suspect. We might all juat ait there and 8ay, well, we don't 
know Dave Hergert. But gue88 what. You know, 30...boy, $33,000 
in fines. Ooh, that'a bad. Well, it ia. That'a what I'm 
saying. I'm heaving when I think about that. For that type of 
job...Senator Janaaen 18 right. For that type of job...what ia 
it about being a regent? Senator Landia, you'll be a regent 
soon. Tell me. (Laugh) It'a juat a joke. A bad joke, 
evidently. Look, before I go on taking time that ia not 
necessary, I wanted to clarify the objective and finiah it. We 
can't impeach thia gentleman. The caae law that I've aeen, and 
the reading of the conatitution that I have, can't be done. 
Okay? I think it'a a waste of taxpayer money. Senator Beutler
disagrees. Maybe Senator Schrock diaagreea. Othera out here 
disagree. We can continue talking about that. But I will aay
thia. I don't want to impeach Regent Miller. I don't want to 
impeach Regent Hergert. I wouldn't wanted to have impeached 
Regent Blank. But other optiona and other waya of ahowing that 
this type of behavior ia unacceptable I think are more 
appropriate under theae circumstances. With that,
Mr. President, I'd like to withdraw AM15__or, AM1757. Thank
you.
SENATOR CUDABACK: AM1757 ia withdrawn. Mr. Clerk, next motion,
please.
CLERK: Mr. President, the next amendment I have to the
resolution is offered by Senator Foley, AM1714. (Legialative 
Journal page 1848.)
SENATOR CUDABACK: Senator Foley, you're recognized to open on
AM1714 to LR 98.
SENATOR FOLEY: Thank you again, Mr. Preaident, members. And
thank you, Senator Friend, for offering your amendment. I think 
it did provoke an intereating and fruitful diacuaaion. It waa 
not time wasted, by any means. The amendment that I'm offering, 
AM1714, is an amendment that I'm very aeriou8 about. It ia an 
amendment that I'd like U8 to conaider and then vote on. 
Campaign finance issues are mattera that I do take very
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seriously. And like nany of you, I have imposed upon myself 
some stringent limitations on who I will accept funds from in my 
campaigns, and how much, and so forth. And again, I know many 
of you have done that as well. In addition, I've attempted in 
my five yeara here to 8ponaor aome legialation that would fix 
what I see as some deficiencies in our Campaign Finance 
Limitation Act. And I've been very complimentary to Senator 
Beutler for all the work that he'a done on that act. And if any 
of you try to head down that path of trying to fix the CFLA, 
what you will quickly diacover ia that it'a enormoualy difficult 
to fix it, becauae there'a ao many people here who juat don't 
like the act altogether. And it makea the problem of trying to 
fix that act all the more difficult. And I'm highly offended 
when politiciana run for office and flaunt the CFLA. And I 
can't get into the mind of Regent Hergert or Regent Miller, but 
I can observe their actiona, and I'm offended by them, very much 
8 0. But I'm concerned about the path that we're on here today. 
Because— I think this will be an obvloua atatement— I think the 
Nebraska Unicameral ia probably the moat political body in our 
state. I don't 8ay that to diaparage ua any. That'a juat a
matter of fact. We are the moat political body in thia atate.
And the University of Nebraska Board of Regenta isn't far behind 
in that regard. And here we have one political body throwing
stones at members of another political body, and I think that's
a path we ought to be very, very careful about going down. I 
would much prefer to aee violationa of law dealt with and 
adjudicated by the courta and by appropriate commiaaion8 who are 
empowered to deal with thoae queationa. We have the Nebra8ka 
Accountability and Diacloaure Commiaaion, and they have the 
authority to deal with theae queations, and they have. And 
they've levied the biggeat fine ever againat thia man Hergert.
Was it enough? I don't know. I didn't have all the facta in
front of me. They did. They had the facta, and they aaid, 
we're going to hit thi8 guy with $33,000 in finea, the biggeat 
fine we've ever levied. Maybe they ahould have gone further. I 
don't know. Maybe they ahould have presaed criminal chargea 
against that man. I don't know. They had the facta. I didn't.
But I think we ought to be very, very cautioua about heading
down this path and throwing around the word "impeachment" ao 
loosely, as has been done so here. Senator Beutler haa 
circulated to all of ua the relevant citation and language from
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our state constitution. And it's right on point. It's only one 
sentence. I'll read it: All civil officers of this state shall
be liable to impeachment for any miademeanor in office. 
Underscore "in office." Whatever Mr. Hergert did, he didn't do 
it while in office. I think we can all agree to that. He 
didn't do it while in office. Whatever he did, he did it aa 
part of his campaign to win an office. There'a been litigation 
on that very queation. Our atate Supreme Court haa addreaaed 
that very queation. I know it'a a long time ago. But that caae 
was never overturned. It still standa. I didn't have the 
pleaaure of going to law school, but I think I know what that 
case meant. The caae meant, you can't impeach aomebody for what 
they did when they weren't in office. And you can't impeach 
them for what they...you can't impeach them after they leave 
office. I think we ought to take the impeachment dimenaion of
thia reaolution off the table. And that'a what thia amendment 
is all about. I don't think we have any buaineaa talking about 
impeachment in thia particular caae. Becauae in thia particular 
case, the offenses occurred prior to the aaaumption of the 
office. It'a a very aimple amendment. I hope you'll give it
your fair consideration and adopt it. Thank you, Mr. Preaident.
SENATOR CUDABACK: Thank you, Senator Foley. You've heard the
opening by Senator Foley on AM1714 to LR 98. Open for 
discussion. There are a number of lighta on. If you wiah to 
discuss that, you don't...you may pass over. Senator Schrock, 
followed by Senators Johnson, Dwite Pedersen, Stuhr, McDonald, 
Beutler, Preiater, Thompaon, Braahear, Louden, and eight othera. 
Senator Schrock.
SENATOR SCHROCK: Thank you, Mr. Preaident. Senator Friend and
"Senator Foe," I thank you for the diacuaaion thia afternoon. 
I'm sorry. Senator Foley, not "Senator Foe." Senator Foley, I 
oppose your amendment. I do not know whether we have the power 
to impeach or not. And that'8 not what the reaolution ia about. 
It'a about diacovering our optiona. Senator Friend, if aomeone 
would have brought around a reaolution four yeara ago, aaking me 
to sign, to a8k Mr. Miller to reaign from the regenta, I may 
have signed it. I do not know. But I can tell you that in the 
information we have— and I did have it here--in hia aettleaent 
with Accountability and Diacloaure, the part about intentionally
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violating our campaign finance law waa not admitted. And I did 
paa8 out a aheet. And If you look at the back aide, on 
Section 5, it is the poaition of the reapondenta that violationa 
to which he admitted to were unintentional violationa. And then 
6 goes on a little further to explain. So I do not know whether 
Mr. Miller intentionally violated or did not. I thank you for 
bringing the amendment. I thank you for withdrawing it. 
Senator Foley, I don't know what to...how to reapond to what 
you're saying. But in an editorial in one of the papera in 
western Nebraaka, I would aay that there waa 8ome intereating 
things said. And I will quote: Politiciana are there to aerve
their own intereat8, not the people'a intereata, aa the current 
firestorm concerning Dave Hergert confirma. Twenty-nine of 
forty-nine atate senators of Nebraaka have called for 
Mr. Hergert'a re8ignation or face impeachment. Kudoa to the 29. 
But what about the other 20? Do they think it'a okay for 
someone to flagrantly violate our campaign finance lawa, get
elected becauae of it, and then hold on to that elected office
to boot? Their alienee aaya yea. Maybe we ahould look at how
each of them got elected aa well. Even Governor Heineman took 
the politician's way out, inatead of the public servant'a, by 
saying, there ia no question that he violated the law; whether 
or not he ahould be impeached or aaked to reaign ia a 
legislative matter. So I do thank thoae 28 who signed on with 
me. And I don't think I twisted anybody'a arm unreaaonably. I 
tried not to mi8repreaent the aituation. I think we ahould 
leave this legislative resolution aa ia, and invaatigate our
optiona. Thia reaolution doea not call on the Legislature to
impeach Regent Hergert. It aaya we ahould invaatigate that. I 
think that'8 fair. And if the Exec Board and whoever they 
counsel decides that that'a not a fair option, fine. I'm not 
going to anawer your propoaal that aaya we can't impeach him, 
because I think there's aome attomeya on thia floor that will 
anawer that. And I think there'a aome queation there. And if 
there is some question there, then I think we ought to explore 
it. And if we adopt your amendment, then we can't explore it.
And I juat happen to feel, not knowing Mr. Hergert very well,
but considering where he's gone so far, he will thumb hia noae
at us if we aak him to resign, becauae I don't think he will. 
He thumbed his nose at our campaign finance election lawa. 
Obviously, there's about a dozen daily newapapera that have
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asked him to resign. He doesn't care. I don't think he vill 
resign. And I think ve'll be...I think he'll still be in office 
if ve just pass a reaolution. I don't think he'll leave. And I 
don't think that'a fair to the Univeraity of Nebraaka. I don't 
think that'a fair to the people vho got there legitimately. And 
I don't nake any excuaes...
SENATOR CUDABACK: One minute.
SENATOR SCHROCK: ...for Drev Miller, but you're four yeara too
late. And that vaa nixing applea and orangea. And the amount 
of the violationa, there'a no compariaon. And I don't think 
Drev Miller'a violationa cauaed hia opponent not to receive 
campaign finance matching funda. If I'm vrong there, von't be 
the firat time. But I thank you, Senator Friend and Senator 
Foley, for your diacuaaion. I know you mean veil. I mean vail. 
We may have aome differencea here, but that'a vhy ve're having 
the diacuaaion. And ve have aome attomeya that are going to 
say some things— some for, and aome against--but I think they 
are really the ones that have a little better knovledge of 
vhat'8 going on here. Thank you for your time.
SENATOR CUDABACK: Thank you, Senator Schrock. On vith
discussion. Senator Johnaon, folloved by Senator Dvite Pedersen 
and others.
SENATOR JOHNSON: Senator Cudaback, membera of the Legialature,
yesterday, stood before thia microphone and talked about 
freedom. It vaa in a different context then than it ia today,
but it still appliea. We talked about freedom of 8peech. We 
talked about the importance of the vote. And certainly, thia ia 
a classic example of hov important the vote ia. We alao talked 
about trial by our peer8. But I think the moat important thing 
that I said yeaterday regarding thia type of i8aue vaa thia: 
These other— the freedom of speech, voting, and the trial by 
jury— vere put in place ao that people like ua in thia 
Legislature vould do our duty. Senator Schimek aaid, aend a 
signal. Hov many signals? Hov big a violation do ve need?
Seems to me there's tvo problems that ve have to conaider before 
this Legislature— thia one that ve're talking about today; and 
the other one is changing the lava, aa 8everal people have
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talked about. We're not going to change the lawa regarding our 
canpaign laws today. But we can do aonething about what we're 
supposed to be here neeting about. Regent Hergert waa aaked to 
resign by this resolution by innunerable editorials in every 
newspaper I read. What waa hia reaponae? Hire another 
attorney, and hire a lobbyist to twist our arna ao that we night 
get a nore favorable reault for hin. That'a the reaponae we got 
for aaking hin to reaign. Do you really think that ha1a going 
to change, when he did that aa hia initial reaponae? I don't 
think so. In the paat, if Legialaturea ahirked their duty, aa 
sone people have auggested, let'a not let sonebody down the line 
say that this Legialature ahirked our duty. If we don't learn 
any:hing else fron this exercise today, let'a stand up and 
8ay...and be counted for where we atand. Thank you.
SENATOR CUDABACK: Thank you, Senator. Thank you, Senator
Johnaon. Senator Dwite Pederaen, followed by Senator Stuhr.
SENATOR Dw. PEDERSEN: Thank you, Mr. Preaident, nenbera of the
Legialature. Firat of all, I need to publicly atata that I have 
regretted the fact that I signed on to the anendnent of Senator 
Friend'8, AM1757. And not becauae of Senator Friend, but
because the reaaon I did waa to be revengeful in the way a nan 
treated ne in connittee hearing not too nany nontha ago. And 
revenge doea nothing to ne but treat ne as a cancer and eat away 
at ne. And for that, I apologize. But it ia beaide ne why we 
apend this nuch noney to get theae joba that don't pay anything. 
What are we telling the people of Nebraaka when we break the 
canpaign law8 and when we apend noney like thia to get office8 
we don't want? What'a hidden here? Why are they untrustworthy 
of the regents and the senatora and ua politiciana? Why do we 
have to set up so nany laws to govern ua, and ao quick for ua to 
break then, and lock up other people who have done leaaer 
things, and fill our priaona with then? Thia bothera ne. I'n 
not going to vote for thia legialative resolution, either for it 
or againat it. But I will aure nake aure in the future that I 
look nore at Senator Beutler'a work, and thoae of you who have 
worked with canpaign lawa, to aee that we do the right thing for 
the people of Nebraaka. That'a what'a noat important here to 
ne. How nany tines have we nade lawa in thia body that governed 
agencies— Health and Hunan Servicea, Correctiona, Roads? And
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they have not paid any attention to the law either. They've 
gone right around it with rulea and regulation. And I think it 
is wrong, especially for me, to nake any deciaions due to the R 
or the D behind ny nane, or pro-life or pro-choice, which, I 
happen to be pro-life and very proud of it, and very pro-life. 
But I'm never going to put down anybody who'a pro-choice. We 
need to look at ouraelvea. And why do we nake theae rulea and
regulationa? And why are we ao quick to junp at thoae who have
done thinga that we night have done ouraelvea? With that, I'll 
give the rest of ny tine to Senator Braahear. Thank you.
SENATOR CUDABACK: Senator Braahear, about 2 minutes.
SPEAKER BRASHEAR: Mr. President, nenbers of the body, thank
you, Senator Dwite Pederaen. I appreciate it. I...since ny 
last...only tine to 8peak and colloquy with Senator Schrock, why 
I've explained to hin what I waa going to do, I've decided that 
I greatly have to pick up the pace. Becauae, aa Senator Beutler
observed, we're not going to have nuch tine in thia debate,
given the anount of intereat. So let ne tell you where I waa 
going. What I waa going to denonatrate ia that none of ua cone 
in here a neutral, uninforned, unrelated individual. And ao I 
was going to take Senator Schrock, through thia colloquy, aak 
hin if he had a conflict of intereat. He wa8, I assume, going 
to tell me, no. And I waa going to tell hin I agree with hin. 
And then I was going to explain...I alao need to state— and I'm 
only going to waate time on it once— I do not condone what 
Mr. Hergert did and admitted he did. I do not condone what 
Mr. Miller did and admitted he did. And I don't condone what 
Dr. Blank did. And nobody but nobody cared to do anything about 
it.
SENATOR CUDABACK: One minute.
SPEAKER BRASHEAR: And I'll reflect back, I am— I say thia with
affection— distressed that my colleague, Senator Schimek, who 
knows so much about thia law, atreaaea the amount. I have to 
speak again8t the amount. If...firat of all, I hope it'a
self-evident that if anybody had aaid, you pay the__you admit
your guilt, or your reaponaibility...thia ia a civil matter, not 
a criminal matter. You admit your reaponaibility, you pay the
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maximum fine. Whoever asked, they didn't know whether it was 
enough, guess what. It's all the law allowed, ao it waa enough. 
And then the next point ia, if the atatute had aaid, and the 
Legislature might, on a selective baaia, decide that it would 
like to impeach somebody maybe on a whim, gueaa what. I 
wouldn't have taken the caae. I'm alow, but I'm not atupid. 
Impeachment is a legislative function. It ian't preacribed 
here. The ca8e law ha8 been correctly atated. You could
stretch it any way you want to.
SENATOR CUDABACK: Time, Senator Braahear.
SPEAKER BRASHEAR: The caae law ia on both enda clear, you can't
do it.
SENATOR CUDABACK: Time, Senator Braahear. Thank you, Senator
Dwite Peder8en and Senator Braahear. Senator Stuhr, followed by 
Senator McDonald.
SENATOR STUHR: Thank you, Mr. Preaident and member8 of the
body. I do stand in aupport of the reaolution that waa 
introduced by Senator Schrock. I do have my name among all of
tho8e...rest of those people that alao signed, aaking for the
resignation of Dave Hergert. I do oppo8e the Foley amendment. 
I do believe that we need to inveatigate aome of the optiona. I 
do so becauae I believe that...I do not believe that it ia right 
that 8omeone flagrantly and blatantly dlaregarda the law. If a 
situation happena once, aa Senator Janaaen aaid, I think we can 
all understand. And moat of ua have been in that poaition,
where possibly...we know that the campaign finance lawa are very 
complicated, and that we have made aome errora. But we do it
immediately and correct it, ao it doean't happen a second time.
But violating some of the same campaign proviaiona the aecond 
time, I believe, i8 wrong. I don't peraonally know either 
Dr. Blank or Mr. Hergert. So I think that puta me in a rather 
neutral position. But I wanted to ahare with you...and you have 
before you 12 article8 from acroaa the atate, from varioua 
newspapers, from Scottsbluff to Lincoln. And I'm going to share 
some excerpts from those editoriala from around the atate. And 
they don't contain any high-level legal analyaia. They're juat 
common sense. And I just want to ahare what aome of the people
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think on this issue. The Lincoln Journal Star on Hay 6: 
University students know cheating ia wrong. So should regents. 
The senator8 who called for Hergert to reaign are right. The 
best service Hergert can provide for the atate, the univeraity, 
and hi8 conatituenta at thia point ia to step down. Froai The
Grand Island__ Independent on May 6: We understand the
legislatora' concern and aupport their call for Hergert'a 
reaignation. Hergert could reaolve much of thia by reaigning. 
We believe, given the current circumstances, that would be the 
right thing to do. From the Haatinaa Tribune on May 9: Hergert
should resign. From the Kearney Hub on May 4: Dave Hergert did
the honorable thing in admitting he violated campaign finance 
laws. Now he should do the next honorable thing and aurrender 
his seat on the Univeraity of Nebraaka Board of Regenta. From 
The North Platte Telegraph on May 4: Regent Hergert haa aet a
terrible example for our young people, and unleaa he haa a 
pretty good explanation for thia aorry episode, he should be 
doing western Nebraaka a favor by aubaiitting his reaignation. 
From the Ogallala Keith County Newa on May 2: Not only did he
break state law; Hergert violated the apirit of fair play, if 
such a thing atill exiata in the political arena, and ahowed 
serious character flaws in effectively buying the seat. 
Questionable character, illegal campaign tactica, record 
fines— Hergert should resign, if not for himself, for the fair 
and effective repreaentation of the conatituenta of Diatrict 7. 
From the Gering Courier. May 6:...
SENATOR CUDABACK: One minute.
SENATOR STUHR: ...local boy Dave Hergert won the regent'a
position in the laat general election, but broke the law to do 
it. He recently admitted wrongdoing in the election. It will 
be not...and thia continuea from thia: We need leadera who are
not looking to take the eaay road but the honorable road. We 
must expect more from those who want to be our leadera. If they 
cannot follow the rules then they cannot lead. The idea of the 
leader is that other8 will follow. If the rulea aren't 
important to the leader they will atop being important to the 
followers. The ends do not justify the meana. Seven Nebraaka 
daily newspapers have severely criticized Mr. Hergert and 
basically endorsed resolution...LR 98, including several in his
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own districts.
SENATOR CUDABACK: Time, Senator Stuhr.
SENATOR STUHR: No newspaper in the entire state has criticized
the Legislature. Thank you.
SENATOR CUDABACK: Thank you, Senator Stuhr. Mr. Clerk, items
for the record, pleaae?
CLERK: I do, Mr. Preaident, thank you. Billa read on Final
Reading thia morning were preaented to the Governor at 1:45 p.m. 
(Re: LB 13, LB 13A, LB 343, LB 573, LB 538, LB 538A, LB 709,
LB 227, LB 256, LB 256A, LB 465, LB 484, LB 557, LB 761, 
LB 761A.) Mr. Preaident, subsequent to that, I have 
communications from the Governor. (Read re: LB 28, LB 28A, 
LB 40, LB 40A, LB 114, LB 146, LB 146A, LB 211, LB 211A, LB 332, 
LB 332A, LB 348, LB 348A, LB 713, LB 13, LB 13A, LB 227, LB 256, 
LB 256A, LB 343, LB 465, LB 484, LB 538, LB 538A, LB 557, 
LB 573, LB 709, LB 761, LB 761A.) A second communication. 
(Read re: LB 126 and LB 126A.)
Mr. President, Senator Raikes would move that LB 126 become law 
notwithstanding the objection8 of the Governor, and that LB 126A 
become law notwithstending the objectiona of the Governor. I 
have a new atudy reaolution, LR 242, by the Agriculture 
Committee, be referred to Reference; and a rereferral of LR 104. 
That's all that I had, Mr. Preaident. Thank you. (Legialative 
Journal pages 1894-1897.)
SENATOR CUDABACK: Thank you, Mr. Clerk. On with discussion of
the Foley amendment, AM1714 to LR 98. Those wishing to speak 
are, the firat five: Senator McDonald, Senator Beutler, Senator
Preister, Senator Thompson, Senator Braahear, and othera. 
Senator McDonald.
SENATOR MCDONALD: Yes, Mr. President and the members of the
body, I also did sign onto the legislative resolution. I do not 
know Mr. Hergert personally. I did meet him briefly the firat 
year that Rick was campaigning for the...Rick waa campaigning 
for the Legislature. I don't remember what Mr. Hergert waa
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campaigning for. But thia waan't hia firat election, and I 
truly believe that when you run for an election you certainly do 
abide by the lawa. And I remember the firat campaign report 
that I needed to have 8ubmitted and, being my firat report, I 
was a little late and underatood the fine. And I certainly 
couldn't afford the fine. I don't remember if I paid it or not. 
I...it was taken care of, regardleaa of what it waa, but I saw 
that it didn't happen again. And if you violate the lawa, 
campaign lawa, in the primary and you alap your handa, and you 
do it again in the general becauae you feel that you can afford 
to pay the fine becauae the fine ia leaa ominous to you than the 
crime, then we need to ait back and look, what ia the intent of 
this. Why are we doing what we're doing? Do we look in the 
mirror and say, are we doing the right thing? Can Nr. Hergert 
look in the mirror and aay that he did the right thing? And I 
think aa we make thia deciaion here, we have to do the right 
thing because that'a what it'a all about--doing the right thing. 
I also serve on the Executive Board and prior to going into that 
meeting I was lobbied by the lobbyiat that repreaented 
Nr. Hergert. Looking at ua aa a juror, I don't believe, aa a 
jury, we need to have influence from outaide. We have to make 
the deciaions that we have to make. Does money buy everything, 
buy the best attorney, buy the beat lobbyiat to get what we 
want? That'a not what we're all about. We're all about doing 
the right thing. Thank you.
SENATOR CUDABACK: Thank you, Senator NcDonald. Senator
Beutler, followed by Senator Preiater and othera.
SENATOR BEUTLER: Senator Cudaback, membera of the Legialature,
I categorically reject the argument there are not two aidea to 
the impeachment queation. The whole atrategy of the lobbyiat 
and the lawyera haa been to get you to believe that there'a not 
two sides to that argument; therefore, you delete Section 4 of 
the resolution. Clearly, that'a the atrategy. And let me try, 
I'm going to try to take you through, aa beat I can, why I 
believe absolutely that'a not true. And let me tell you...to 
begin with, let me aak you to think about the way the law worka. 
There is the law. I passed out to you the constitutional 
provision and I'd like you to find that on your deak becauae I 
want to kind of go through it with you a little bit. But
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besides the law, there are poaaible interpretations of the law, 
and when the court cornea to decide what interpretation of the 
law it'a going to take, if there'a more than one interpretation 
possible, it'8 going to look to the thing we call in law 
"equity"— what's fair, what'a right, what would the people 
probably have intended in a particular aituation if they had 
envisioned what in fact might have occurred. You and I well 
know from our own efforta in legialation that out there in the 
future there are aituationa that we will not anticipate with 
each and every law that we paaa. We know that. The courta know 
that. And 80 there ia a certain latitude there where the courta 
have to decide what the people would want, what ia beat, ao long 
as that can be done within the language of the law. Now, let'a 
talk about thia amendment a little bit. Firat of all, it aaya 
all civil officera of the atate for impeachment are...ahall be 
liable to impeachment for any miademeanor in office. Now nobody 
has talked about the word "miademeanor,'' have they? You know 
why? Becauae the court doean't interpret "miademeanor" to mean 
the narrow view of it that you and I would aaaume it meana, a 
criminal miademeanor. It doean't mean that. And let me...let 
me describe for you the process, how the court got there, so 
that you under8tand how the court can get to the Hergert caae in 
addition. Now, back in thia caae, State v. Hastings. more than 
100 years old, here's part of the dialogue: What under our
conatitution amounts to an impeachable miademeanor? It ia aafe 
to say that no queation of greater importance haa ever been 
submitted to the consideration of thia court and, in ita 
solution, we have endeavored to adopt the rule best sanctioned 
by authority and which ia juat alike to the atate and ita 
servants...and it8 servants. It ia aufficient for our purpoae 
at present to say that we are conatrained to reject the vlewa of 
Professor Dwight, Judge Curtis, and other advocate8 of the 
doctrine that an impeachable miademeanor ia neceaaarily tending 
to defeat... that an impeachable miademeanor ia neceaaarily an 
indictable offenae aa too narrow and tending to defeat. So what 
happened? One aide in that caae had come in and argued that 
misdemeanor meant exactly that, a criminal indictment for a 
misdemeanor offenae, and the court aaid, no, we aren't going to 
do that, even though the language aaid miademeanor, and then 
they said the result is that an impeachable high crime or 
misdemeanor is one, in its nature or consequences, subversive of

7451



June 2, 2005 LR 98

TRANSCRIPT PREPARED BY THE CLERK OF THE LEGISLATURE
Transcriber's Office

FLOOR DEBATE

some fundamental or essential principle of government or highly 
prejudicial to the public interest. So it looked to principles 
of law and fairneaa and equity to interpret what the word 
"misdemeanor" meant. What are they going to aay about the
language "in office?" They can aay a number of thinga. They 
have given...
SENATOR CUDABACK: One minute.
SENATOR BEUTLER: ...broad principled of language from which
they can go in a number of directiona. In the Douglas caae, 
they talked about the language from previous caaea that 
indicated that they're going to look to the nature of 
consequences subversive of some fundamental or easential 
principle of government or highly presidential...prejudicial to 
the public interest. It doesn't have to be a duty of the office 
that'8 violated even. In the Doualaa caae, the mattera that
were alleged didn't relate to the dutiea in office, ao it'a not 
"in office" in that aense, at leaat, we know. Now, there'a been 
no caae on election law and whether that relatea to the duties 
of the office. There's been no caae in Nebraaka, ao it'a what 
we call a caae of firat impreaaion. The facta are entirely 
different from anything they've ever decided before. Now, 
here'8 an interesting...
SENATOR CUDABACK: Time, Senator Beutler. On with diacuaaion.
Senator Preiater, followed by Senator Thompson.
SENATOR PREISTER: Thank you. Honorable Preaident. I would
yield my time to Senator Beutler, ao he might continue.
SENATOR CUDABACK: Senator Beutler, you have almoat 5 minutes.
SENATOR BEUTLER: Senator Cudaback, members of the Legialature,
let me tell you what they did in a Florida court. Now, whan I 
passed out that conatitutional matter to you, the conatitutional 
language in Nebraaka, the next page behind it ia the 
conatitutional language in Florida. It aaya baaically the aame 
thing— misdemeanor in office. Now, the court in Florida haa 
never had a caae exactly on point of the one that we're talking 
about, but they also came...a concurring judge in an opinion
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down there used this kind of reaaoning, and I want to point it 
out to you becauae it pointa the way to which a court geta to 
equity and fairneaa and I'n going to tell you nore later about 
why they have to get there. But here'a what they aaid. Thia i8 
a concurring judge: I think it ia far fron axionatic that
illegal conduct or activitiea of a prospective holder of an 
office of Governor, prior to hia entry upon the perfornance of 
hia official dutie8, are neceaaarily beyond the reach of 
inpeachnent after aasunption of office, particularly where the 
conduct or activity haa an "inpactual” carryover and baneful 
effect or influence upon the official action or conduct of the 
officeholder, or devolvea upon hin a poaitive duty to aee that 
the lawa of the atate are faithfully executed. By the way, you 
could alao look into the oath of office, which noat oaths of
office require that you have done no illegal thing to gamer
vote8 in the election. That'a another line of poaaible inquiry 
here. The nain point ia I want to convince you that there are 
two reasonable aidea to this and that you're being played upon 
in thia natter to decide thia natter ao early. It'a ainply not 
black and white, and the anendnent and the reaolution that 
you're being a8ked to approve doean't say that it'a black and 
white. It 8ay8 we're going to get the facta, we're going to get 
the law, we're going to do in-depth legal briefa and we're going
to see what we think our chancea are in teraa of inpeachnent
8hould Mr. Hergert fail to reaign. And, by the way, why ia this
tactic so inportant to the oppoaition here, to the lobby and the
lawyera? Why don't they want ua to get to the inpeachnent 
question? If it's so open and ahut, why worry? It ia a worry.
It'8 a worry for then, it'a a big worry, becauae thia ia a great
court and they're a very connon-aenae court and thia will be a 
real question for then. They won't take it lightly. I could go 
on with nore of the rationale of the concurring judge in that 
Florida caae, but I don't think there'a any point to it. I hope 
the point is that the courta faahion law where the language 
allows it to be faahioned to neet the goala and intent and 
objectives of aociety. They try to be fair and reaaonable and I 
would suggest to you that a nan'a canpaign for an office ia aa 
inportant as anything he doea in the office, ia related to the 
office, and I bet the court would find that. Thank you.
SENATOR CUDABACK: Thank you, Senator Beutler. Did you wiah to
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have some of your tine back, Senator Preister? I'n sorry, but 
just about gone. Senator Thonpson, followed by Senator 
Brashear.
SENATOR THONPSON: Thank you. Nr. President, nenbers of the
body. I support Senator Schrock's resolution. I oppose the 
Foley resolution and I'n going to encourage all of you to oppoae 
the Foley anendnent, excuae ne, for a number of reaaona. One ia 
certainly I think Senator Schrock ahould have a shot at naking 
his case as he presented it. I had the opportunity to hear thia 
for several hours, aa a member of the Executive Board. And, a8 
Senator Beutler ha8 pointed out, thia ia an extrenely conplex 
issue. I'm not an attorney. Actually, by training, I guess,
I'n a hiatorian and I think there are lota of parallela through
hiatory and we're hearing a lot of thinga in__ that are coning
up on the floor that have called up things in ny nind fron the 
way things happen hiatorically on theae kinda of iaauea. But I 
think the fundanental thing to think about, aa a member of the 
Legislature, repreaenting the roughly 35,000 people that we each 
represent, ia that we ahouldn't send out a "gunner" here. We 
should send out...we should...our nessage ahould be we take thia 
seriously. We believe and know that there have been aerioua 
infractions of the law, and I stress serious, and we truat our 
rules of the Legislature and the way we create an Executive
Board to take it to the next 8tep and decide what ahould happen.
So instead of juat 8aying thia peraon ahould reaign, and we 
heard Senator Stuhr liat all the weatem Nebraaka newapapera 
saying he ahould reaign, we ahould also say this is serioua. 
And this i8 a natter of degree. Now, a lot of you aaid, well, 
we ahould proaecute, we ahould bring thia for everyone who 
breaks our law, finance law. Well, that ian't the way it worka. 
Police don't stop everyone in a 30-mile-an-hour zone who'a going 
31 miles an hour. They don't. It'a a matter of degree and 
prioritization, and thia 18 a very, very aerioua offenae. The 
Executive Board of the Legialature ia choaen far differently 
from our other committeea for a reaaon. That'a ao each caucua 
can make sure and votes for two people to represent it on that 
board. The other members are elected by the Legialature at
large. This is going to take time, and it ahould take time. But 
you should, I believe, support Senator Schrock, the two parta of 
this resolution, one saying we would like thia peraon to reaign,
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we've talked about that for a significant anount of tine; and 
second, to put sone teeth into thia, aay we alao believe that 
the Executive Board, which ia our elected board of the 
Legislature, should hire whatever help we need, bring in the 
resources to the Executive Board, exanine what next atepa ahould 
happen should he not resign. That'a appropriate. We are aet up 
to do that aa a legislative body and we ahouldn't let thia go 
by. We've never had thia level of an infraction before. It'a 
huge. And we 8hould pass the resolution, aak Mr. Hergert to 
reaign, and then defer it to the Executive Board, which ia 
created by thia...rulea of the Legialature, to which you have 
elected nenbers that you truat or they wouldn't be on that 
board. You have elected all of ua. I'n elected by ny caucua. 
You elected Senator Engel, the Chair. You elected Senator 
Cudaback, the Vice Chair. Let ua taka the detail of thia. Let 
ua take it to the next atep,...
SENATOR CUDABACK: One ninute.
SENATOR THOMPSON: ...if we need it. And naybe that would be
inpeachnent, naybe not, but let thia proceaa continue. Thank
you.
SENATOR CUDABACK: Thank you, Senator Thonpaon. Senator
Brashear, followed by Senator Louden.
SPEAKER BRASHEAR: Thank you, Mr. Preaident, nenbers of the
body. All right, trying to develop the scenario a little 
faster, so I had indicated to you that I waa diatreaaed over the 
emphasis upon the degree of infraction, and I'n going to ahare a 
little history. With all due reapect, Senator Thonpaon ia juat 
wrong. In the firat place, Senator Beutler filed as an 
individual, within his absolute right to do so, filed three 
complaints. Those conplaints were adjudicated by Accountability 
and Disclosure. The naxinun fine waa paid and that waa a 
resolution. Christopher John Beutler haa filed another further 
conplaint putting at iaaue before the Accountability and 
Diaclosure Commission— I know this by reading the newapapera and 
no other way— the exact iasues which he would like to aak you to 
use this "superprocess" for. You are right to pauae and wonder 
just what other kinds of caae8 will we be asked to junp into the
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middle to on some pretext or another? I guess, since. Kermit 
Allen Braahear II, in hia peraonal citizenahip, has filed a 
complaint againat Dr. Blank and detailed it ao anybody who wanta 
to, unless they have a prior predilection or prejudice, can read 
it and interpret the law for themaelvea, then I guess 
impeachment...well, I guess you can't impeach somebody when they 
lose. But maybe we can find another remedy, maybe we can coaie
up with something so in any instance you won't quite know what 
the law is and will juat apply aomethlng new. Now, let me 
explain thia supposed enormity situation. Thia ia a fun trip
down memory lane. I pulled thia off of my wall thia noon. I
happened to look up. It'a the firat bill, aignifleant bill of
any kind, that I waa proud of aa a member of the 
Legialature— LB 399 by Braahear and 41 of hia colleaguea. If 
you're curious if you're on it--and, yea, Senator Schimek, 
Senator Beutler, Senator Schrock, you'll find your name8 
there— this waa the bill...think of the irony of thia, thia ia 
the bill that coat Mr. Hergert the additional $30,000. Where
did it come from? Some of you will recall E. Benjamin Nelaon 
ran for Governor of the atate of Nebraaka. He loaned himaelf 
$500,000. We'd never had anything like that before. I waa 
coming off of the partiaan political trail and I waa indignant, 
because after he got elected Governor, when he waa what we call 
Governor designate, he went out and atarted soliciting money 
from people all over the atate, including people who 
traditionally had not aupported someone of hia political party, 
and he raised the money to pay himaelf back the $500,000 at
11 percent intereat, and that waa well above the market at the 
time. So I thought there needed to be aome reform; 41 of my
colleagues joined me. We adopted the law that impoaed this 
penalty, which is not about degree of depravity or anything 
else. It's simply the more you loan...the more you loan 
yourself of your own money, the higher the penalty you pay, 
period. It was also thia senator —
SENATOR CUDABACK: One minute.
SPEAKER BRASHEAR: ...who increaaed the late filing feea.
That's why you have the suggestion here in the exhibit that waa 
distributed to you on the floor. Under the bills, aa Senator 
Beutler developed them, Mr. Hergert would have paid $4,450.
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After the Brashear amendmenta to try and put teeth into the law, 
Mr. Hergert had to pay $33,512, ao that waa a $29,062 
increase— ironical indeed. By the way, thia ia signed by 
E. Benjamin Nelaon and I hang it on my wall; ia the only piece 
of legialation that I hang there. But that'a a little...pleaae, 
I'll, in the next segment, I'll develop why it is not irrelevant 
to talk about Regent Drew Miller and how hia miadeeda, which I 
said I don't condone any of them, were juat aa egregioua and 
I'll explain why, and we won't be able to pretend to blank that 
fact for the...
SENATOR CUDABACK: Time, Senator.
SPEAKER BRASHEAR: ...reat of the afternoon.
SENATOR CUDABACK: Thank you, Senator Braahear. Senator Louden,
followed by Senator Brown.
SENATOR LOUDEN: Thank you, Mr. Preaident. I'll turn my time
over to Senator Braahear. Senator Braahear, you have almoat
five minutea.
SPEAKER BRASHEAR: Thank you, Mr. Preaident, member8 of the
body. Thank you very much, Senator Louden, particularly after 
that aong last night. (Laughter) All right, ao here we are at 
the Regent Miller epi8ode. What I am proteating ia the lack of 
equity and proportionality on a path that, if not clear, ia 
certainly not obvioua. When I came to the floor and circulated 
the e-mails, which were written in part on the univeraity ayatem 
and which Drew Miller indicated that he waa, and it'a clear 
beyond doubt— if you're in doubt, read it before you doubt 
it— in which he indi ated that he waa setting up separate 
organ!zations and that people of the establishment who favored 
his point of view could contribute their money to those 
organizations, just don't tie him back to it. When I came to 
the floor and circulated thoae e-maila, Senator Schimek 
expressed concern, at leaat to me, aa I recall it. I will tell 
you no one, including me, atood and talked about impeachment 
because nobody was trying to exceeda the bounds of jurisdiction, 
nobody was trying to impose a "superpenalty," and nobody waa 
trying to carry out 8ome aort of extra "aupercruaade." And if
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the amount of money given to the aeparate organizations for 
Regent Miller had been loaned by Regent Miller to himaelf, under 
this bill hia penaltiea would have been aa large and then we 
wouldn't be conatantly talking about...I know it'a difficult for 
the media to really inveatigate substantively, but we wouldn't 
be talking about the worat finea ever, the worst fines ever, the 
worst fines ever. They were civil penaltiea. I know about them 
becauae I'm proud to have worked with you to enact them. We had 
civil penaltiea between Drew Miller and David Hergert roughly 
equivalent, and the extra enormoua sum that we're uaing for our 
own purpoaea, without examination of the premiae and the facta, 
would be the aame. So we're not talking degreea of culpability 
measured by money, and that'a not to condone anything. My 
queation ia, why ia the Legialature eatabliahing itself aa a 
supercourt" in this instance when nobody waa morally indignant, 
and we were here, we weren't morally indignant laat time? Jack 
Gould and Common Cauae didn't aee any need to file a complaint 
to protect the law with regard to Dr. Blank'a violation. I did 
that only becauae I felt I had to, aa a matter of integrity. 
We're talking proportionality, equality, juatice, and if we want 
to change the law, and I'll let Senator Beutler do it on hia 
time, he and I, at hia inatigation and leaderahip, have 
developed a technique that I think, let'a aee, if we want to 
change the law, let'a change the law; let'a don't aet ouraelvea 
up as some sort of a special court with undefined power to 
exercise as we want to. Did you aay time, Mr. Preaident?
SENATOR CUDABACK: I did not. You have 1, 14.
SPEAKER BRASHEAR: Oh. And then I would like to remember, if
you'll bear with me, when we get to a bill, a real live debate 
on campaign finance limitation and you atart hearing about how 
it impedes free speech, pleaae do remember, my colleague and 
friend Senator Beutler, forgive me, but it'a what we call an 
admission againat intereat. Senator Beutler ia acting like 
money would have been the difference. Thia 18-year incumbent of 
the Board of Regenta, thia 18-year incumbent who had a record of 
taking hundreds of football tickets...the people judge that, I'm 
not going to get into it... traveled at extenaive expense on a 
regent expenae account, theae were aome of the objecta of the 
campaign war ada you've heard people talk about. Thia man
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needed $50,000 nore dollara to get elected and the abaence of 
$50,000 ia why he loat the election and 60 percent of the people 
voted againat hin? That'a the beat indication I know that, aa 
the Suprene Court haa aaid___
SENATOR CUDABACK: Tine la now up, Senator.
SPEAKER BRASHEAR: ...noney and free apeech relate. Thank you.
SENATOR CUDABACK: Thank you, Senator Braahear. Senator Brown,
followed by Senator Chambers, on the Foley anendnent to LR 98.
SENATOR BROWN: Thank you, Nr. Preaident, membera. I feel like
I'm between the bookenda, and I don't...(laugh) do I feel lika a 
prairie dog? And I don't like the way the diacuaaion ia going, 
that we're going to throw aome old orangaa into the baaket ao 
that we can conceal whether the apple ia rotten on the 
underside. I did liaten to what Senator Beutler aaid about what 
we might be able to do. It atill ia very unclear to me whether 
that'8 possible, but I appreciate knowing it and knowing that
there may be some legal optiona. If I would aupport anything, I 
will aupport the amendment that'a coming up of Senator Bourne'a 
because I think it's, at leaat, defenaible. But I atill have
reservations about thia whole proceaa becauae I want to know 
what coming to an agreement with Accountability and Diacloaure 
means if it doesn't mean, oh. I'll pay all theae finea and then 
we'll move forward. I have concerna about whether we aren't 
juat spitting on an inatitutlon that we've created and we expect 
to have aome meaning. And when it'a meaning that doean't 
accompli8h what we want to accompliah, then we juat, well, we'll 
reject that and we'll find a different way to do what we wiah to 
do. I'm trying very hard not to get into thia from the 
standpoint of doe8 thia peraon...do I agree with thia peraon, do 
I disagree with that peraon, but really what ia the right thing 
for us to do as a precedent for the way we are going to deal 
with the8e situations, the aituationa in the pa8t that we've 
dealt with, the aituation that we have in front of ua now, and 
future situationa. And aa much aa I understand and appreciate 
where my friend Senator Braahear ia coming from in aomewaya, and 
I was one of the people that aponaored the legialation that he 
cited that resulted in most of the fines that Mr. Hergert paid,
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I don't think that we are doing a service by throwing up these 
straw horses or straw what, atraw men to (laugh) well, I guess 
straw prairie dog8, to...(laughter) to do mean thinga to, rather 
than talk about what our proceaa ahould be, what our inatitution 
8hould be. And with that, I'll yield 8ome time to Senator 
Chambers so he can get started.
SENATOR CUDABACK: Senator Chambers, you have about 1, 44.
SENATOR CHAMBERS: Thank you, Mr. Preaident, membera of the
Legialature. To make good uae of the time that Senator Brown
graciou8ly gave me, I'm going to read a few worda from a
Nebraska Supreme Court caae in another context. State ex rel. 
Nebraska State Bar Aaaociation v. Holscher. 193 Nebraaka, and 
the first page would be 729. In a concurring opinion, thia ia 
what a court aaid, a judge aaid, while finding that a lawyer had 
violated a law and ahould be dlaciplined, and thia ia from 
page 751: The...
SENATOR CUDABACK: One minute.
SENATOR CHAMBERS: ...the atatute which the reapondent, in hi8
ignorance, violated might well be aaid, when viewed in the light 
of accepted principled of diatributive juatice, ia an unjuat one 
for the reaaons we have diacuaaad. That, of courae, would not
justify a knowing and deliberate violation of the atatute by
respondent, but his violation waa not knowing and deliberate. 
He was punished anyway. When people atand up here and talk 
about how they don't like the campaign finance laws, all of that 
is irrelevant. It ia the law. It waa violated. Mr. Hergert 
acknowledged it and now the thing for ua aa a Legialature to do 
is to carry out our responsibility. Contrary to what Senator 
Braahear aaid, the Legialature ia not aetting itself up aa a 
"supercourt." We're not a court at all. We're more like a 
prosecutorial arm becauae impeachment aimply means we make the 
charge or the accuaation; the Nebraaka Supreme Court conducta 
the trial.
SENATOR CUDABACK: It'a now your time, Senator.
SENATOR CHAMBERS: Thank you. That court will decide whether or
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not Mr. Hergert is guilty. What ia impeachment? It ia the 
accusation. What ia the purpoae of impeachment? Not to puniah. 
No penalty ia impoaad other than a peraon being denied the right 
to run for another office if impeached and convicted. Now, what 
is the purpose? The purpose is to cleanae or free the office 
from a wrongdoer or a miscreant. People have made a lot of 
8tatements about the two worda "in office." Senator Beutler 
touched on how conatitutiona expand in meaning and 8Cope, and 
court8 have done it throughout the hiatory of thia country at 
the atate level, at the federal level. The U.S. Supreme Court 
has said that conatitutiona grow. Now, when you take the worda 
"in office," I believe, without a shadow of a doubt, that the 
court would aay thoae worda alao mean in office or in connection 
with procuring the office. It would be illogical for the court 
to be...the Legialature to impeach, the court to convict and 
remove a peraon from office for doing the kind of thinga that 
Hergert did were he in office, but it cannot cleanae that office 
of this person when he violated the criminal law to get there. 
The court ia not that aimpleminded, and what the court will look 
at i8 the purpose of impeachment. The purpoae of that proceaa 
is to remove a wrongdoer from office, and the court ia going to 
conatrue the language in the conatitution to apply to whatever 
wrongful conduct waa engaged in, in order to obtain that office. 
There were a couple of other things I wanted to be aure and not 
overlook. Some people are aaying that becauae a fine waa
imposed by the commission, that ahould be the end of the atory. 
That'8 not even what the law aaya. The law aaya that the 
Attorney General haa concurrent power to proaecute no matter 
what the commission doe8. All of theae actiona are cumulative, 
and I defy Senator Braahear or anybody elae who knowa anything 
about the law to auccesafully challenge what I aay. The court 
haa pointed out that if a peraon ia impeached, convicted, and 
removed from office, that doea not free that peraon from any 
civil liability or criminal proaecution. In other worda, the 
law itself makes it clear and t*e courta have made it clear that 
there can be a civil puniahment, a criminal proaecution 
following or preceding impeachment. One doea not exclude the 
other two. Theae are what are called cumulative actiona. You 
can do them all aucceaaively, and in some caaea perhaps 
simultaneously. What we're looking at here ia the
responsibility of the Legialature to do what the conatitution
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gave to us as a duty. We are the only onea to impeach any civil
officer of this state, and it doea not have to be a
conatitutional officer becauae aheriffa and othera vho were 
holding county officea were found to be aubject to impeachment. 
So, although we're the legialative branch, the constitution ha8 
reposed on us, in us, the duty to impeach any civil officer, 
judges not excluded.
SENATOR CUDABACK: One minute.
SENATOR CHAMBERS: So we have not only the right to do thia; we
have a duty. All thia reaolution will do, if we vote for it aa
we should, is aak thia man to reaign. If he doesn't do so 
within 60 daya, then the Executive Board appointa a committee to 
review the Legialature's optiona to aee what the fallback 
position ought to be. It'a aa aimple aa that. All theae other 
e-maila and threats that are being made to the aenatora ahould 
be totally diaregarded, and we can look at the constitution, the 
law8 and court deciaiona, and arrive at what we ought to do. 
Thank you, Mr. Preaident.
SENATOR CUDABACK: Thank you, Senator Chambera. On with
diacu88ion of the Foley amendment, AM1714. Senator Erdman, 
followed by Senator Flood and othera. Senator Erdman.
SENATOR ERDMAN: Thank you, Mr. Preaident. Members of the
Legislature, I rise in support of the Foley amendment and if the 
Foley amendment ia adopted, it does not remove any option on the 
table. And I would argue that becauae we aa a Legialature have 
a number of reaolutiona that have been introduced, and one in 
particular, LR 182, requeata the Judiciary Committee to examine 
the extent in which the current language in the conatitution can 
be enforced. That'a an option. That'a going to happen 
regardless of whether this resolution paaaea and aaauming the 
Judiciary Committee take8 that up. That option ia on the table. 
Senator Chambers pointed out other options--criminal offenaea. 
You can puraue thoae, abaolutely. Attorney General could bring 
criminal chargea; it'a my underatanding that the county attorney 
as well, at least that'8 what I heard in the Exec Board hearing 
on this issue. There are other optiona there and, depending 
upon the reaolution of thoae, there could be further actiona
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taken. Then there cornea, if neceaaary and if appropriate, the 
articles of impeachment, which ia a separate resolution that 
outlines the reaaona for an individual to be impeached, which 
Senator Chambers ha8 accurately outlined, which ia a proceaa in 
which you impeach the individual, you preclude them from doing 
their dutie8 until the Supreme Court can be convened to 
determine whether or not that individual ia guilty of the 
actions committed and should be removed from office. Those 
options are atill on the table. If Senator Foley'a amendment 
does not get adopted, thoae optiona are atill on the table. So 
somehow the idea that if the Foley amendment ia not adopted that 
we are somehow limiting ourselves, I don't believe that'a 
accurate, I simply don't. And short of the discussion that we 
had in the Exec Board, we never got an anawer to a queation that 
I had about what power the Executive Board of the Legialature 
has to pursue this on their own in the event that thia 
reaolution doean't paaa, and I would argue I would think that we 
had the reaponsibility aa an Executive Board to act in a way 
that is according to the intereat of the Legialature when the 
Legislature is not in session. So those options are atill all 
on the table. Here'a what the Foley amendment doea, and I
believe that it 18 appropriate. It allowa the body to make a
deciaion and it allows the body to make a deciaion in a timely 
manner that saya, ia what Mr. Hergert did wrong, which he ha8 
already admitted and which the reaolution then would aay, if ao, 
we should aak him to reaign— plain and aimple. It atill leave8 
all the options that Senator Beutler haa placed in LR 182 and 
that the Judiciary Committee haa been aaked to decide or to
investigate. In addition to that, I would argue that the Exec
Board 8till haa the authority to decide whether or not we would 
pursue other actiona beyond that. So we're not limiting 
anything. We're clarifying what the body can do at thia point, 
what the body i8 willing to do. Now, if there are enough votea, 
if all 28 individuala that aigned onto the reaolution would like 
to support the resolution in the green copy, without amendment, 
again, that's the prerogative of the body. But somehow the idea 
that what we're doing today aimply limits any option that we 
have is not true. It simply is not. The fun part or the lack 
of fun in thi8 proposal is that we are aaked to do aomethlng 
that individuala should have done on their own, and that ia to 
be accountable. And I think the body ia generally in aupport of
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the idea that if an individual breaka a law, there ahould be a 
remedy. And if the remedy that ia allowed ia not appropriate, 
we have one of two options. We can fix the law, which may not 
solve the problem that'a before ua, or we can try to do 
something to remedy the situation. I think the balance ia there 
and I think there ia an opportunity to try to remedy both. And 
I think Senator Stuhr haa aome commenta about what needa to be 
done in the future on campaign finance law before our next
election. I think thoae are healthy,...
SENATOR CUDABACK: One minute.
SENATOR ERDNAN: ...and I think that'a healthy to spur us on to
action to reaolve aome of theae iaauaa. But again, the Foley
amendment before ua does not limit our actiona in any way. It 
8imply clarifies where the body ia today. It atill allowa ua to 
proceed with other actions. In the event that the Attorney 
General would take up that or in the event that the Exec Board 
would aee to go forward on thia iaaue on their own, I would 
believe we would have that authority. And at the same time, the 
Judiciary Committee ha8 promptly before them the opportunity to 
further examine thi8 issue aa far aa whether or not an
individual who haa committed an act on the way to office ia 
guilty and ia puniahable under the aame language in the 
conatitution as an individual who commita an act while in
office. Thank you, Mr. Preaident.
SENATOR CUDABACK: Thank you, Senator Erdman. Senator Johnaon,
I'm aorry, but your light ian't on next. Your light ia not
next. I'm sorry. Senator Flood'a light ia next. Senator 
Flood.
SENATOR FLOOD: Mr. Preaident and membera, thank you. I rise
today in support of Senator Foley'a amendment, AMI714, to LR 98, 
offered by Senator Schrock. I did aign the reaolution and, aa I 
remember that day that I was offered the reaolution, knowing 
full well that it contained in there a clauae to aak for
Miater...or Regent Hergert'a reaignation, I remember thinking to 
myaelf, if enough of us sign this maybe he will do what I think 
is the right thing and step down. And now obvioualy that ia not 
the case, so I reviewed the resolution again and, like Senatora
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Chambers, Brashear, other lawyer members of the Legislature, 
apply the law to the facts as I see them. Now, I do not know 
every fact but some of them are, shall we say, stipulated, and 
those facts would be that whatever violations of our laws 
pertaining to campaign finance rules and regulations occurred 
prior to Regent Hergert taking office. So then I asked myself, 
what are our options other than asking him to resign? We are in 
the legislative branch. We do not have the law enforcement 
authority of the executive branch other than the checks and 
balance system, which allows us to approve articles of 
impeachment, walk down the hall with two aenatora and try the 
caae in the Supreme Court. Senator Erdman earlier aaid we are 
the jury. No, we are not the jury. We are a grand jury of 
sorts, agreeing on whether or not to iasue an indictment of 
sorts againat an individual that holda a atate office. 
Unfortunately, given theae facta, I do not feel comfortable in 
even threatening somebody with impeachment, a crime of aorta, 
that we cannot follow up with. I do not want the Legialature to 
make baaeleaa threats that we can't follow through on. We're in 
the wrong branch of government for that. Thia aituation demands 
a judicial remedy, not a political remedy. Signing the 
legislative reaolution a few weeka ago, I waa looking for a 
political remedy, one that would get him out of office, we could 
move forward. Unfortunately, that'a not the caae. I'm not 
intereated in engaging in a ayatem where we threaten somebody 
with the article8 of impeachment that wa can't follow through
on. I compare it to thia. A county attorney anywhere in the
state of Nebraaka ahould never file a complaint againat a
defendant unleas that defendant, he or she, haa committed acta 
that would qualify aa the neceaaary elements of a criminal 
complaint. If you're charged with theft, you muat as a county 
attorney meet the elementa of the crime in your petition, on ita 
face, file the 8ame with the court, and then prove up thoae 
elements at trial. The moat important element of the article8 
of impeachment, in my opinion, would be whether or not thi8 
alleged crime that he haa admitted to on the civil aide with the 
Accountability and Diaclosure Commission occurred in office. He 
did not take office until January. The alleged incidenta that
we're talking about here, that he haa admitted to in front of 
the Accountability and Diacloaure Commission, occurred in 2004, 
prior to him taking office. Without the ability to prove up one
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of the most essential elements of our cauae, given the current 
8tate of the conatitution and the way in which we work, I am 
supporting Senator Foley's amendment. I have relied on State Y. 
Hill, same veraus Benton, Supreme Court of Nebraaka, 1893. Now, 
Senator Chambers offered up in hia diacuaaion about thia matter 
the idea that the Supreme Court of Nebraaka would engage in aome 
conatitutional conatruction. Looking at thia in the broader 
picture and determining poaaibly what the intent of Nebraakana 
i8 when applying the facta to the aituation, maybe aaying that 
under the law technically it'a a gray area, but in the broader 
picture he broke our laws, does not deserve to serve in office, 
I think that 18 reserved for the people of the state of Nebraaka 
in the constitution. And I would imagine that the Nebraaka 
Supreme Court would atrictly apply the conatitutional proviaiona 
that it will conaider in Article IV, Section 5, and ita prior 
caaes in thia matter when the court heard the caae of State v. 
Hill and same versus Benton in 1893. For that reason, I am 
going to vote for...
SENATOR CUDABACK: Time, Senator Flood.
SENATOR FLOOD: ...AM0714 (sic). Thank you.
SENATOR CUDABACK: Thank you, Senator Flood. Further
diacusBion? Senator Landia, followed by Senator Smith.
SENATOR LANDIS: Members of the Legialature, thia ia the aecond
time that I've had a chance to apeak about the iasue of 
impeachment for an officeholder in the atate of Nebraaka. The 
firat time waa in the caae of Paul Douglaa. Aa usual, I find 
myself (laugh) partially impreased and perauaded by piecea of 
every argument that I've heard ao far today, for the most part, 
which means I wind up being someplace in the middle. Let me 
tell you that I, while impeachment ia a possibility, at beat 
it'8 a long ahot. At best it'a a long ahot from my perception. 
You have to conatruct a pretty tenuoua argument to get there, 
from my perapective. Could be wrong. In that senae, I agree 
more with the Foley amendment than the underlying reaolution, 
which I believe I signed. However, I don't agree with the Foley 
amendment on ita face becauae it aimply leaves the piece where 
it is and it takea out Section 4, and my big problem now ia
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whether or not we need nore fact-finding. Because if this 
letter fron Hergert to our Executive Connittee is the sun total 
of what they're going to tell us then we don't need this debate. 
We need to get a chance to get into sone roon between now and 
tonorrow norning and draft a resolution of censure and pass it 
tonorrow before we leave. We could do that in a heartbeat. If 
we're not going to learn anything nore than this, and that is a 
legal counsel who will not testify, will not cone, Hergert won't 
be there, hires a lobbyist, if this is the best we've got then 
we know enough and we can censure now, because we're only going 
to get headlines, newspapers, the Accountability and Disclosure, 
and we're not going to get any nore infornation. If, on the 
other hand, we're going to do nore than this then we're going to 
have to have a fact-finding process. And I got to say, one of 
the things we don't exactly in LR 98 is a clear...you know, I'd 
like to have that prospect figured out, because I think there 
are two paths. Either we decide we're going to engage in a
significant fact-finding process at which__at the ei«4 of which
we either go with censure or we go with inpeachnent, if that's a 
possibility and the body is persuaded, on the facts that we 
learn. Or, if we're not going to have any nore facts, ny guess 
is this body could fashion a censure resolution which, if we had 
to vote on the United infornation we have, we would pass, and 
we could do that tonorrow. We could draft it tonight and do it 
tonorrow. The question is, what kind of an information 
gathering process do we want to have and where should it lead 
to? And, by the way, I would subtract the word "inpeachnent." 
On that I would agree with Senator Foley. I don't think we need 
to nane it as one of our options. I think we could say, as 
Senator Erdnan and Senator Bourne have essentially (inaudible). 
That is our options, unnamed. Because, to ne, the dividing task 
is whether or not we're going to do anything nore for 
infornation gathering and learning and decision naklng, in which 
case we need to get to what that's going to be like, and then I 
think all we have to say is, and then, whatever we learn, we're 
going to exercise our options after we learn. Or we're going to 
say, you know, given the response that we've gotten (laugh), 
it's not going to get any better than this. There's going to be 
a lobbyist, there's going to be a...there's going to be sone 
political forces out there, and there's going to be a lawyer, in 
which case we don't need to do anything nore; we can do what is
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before us. I think I'll vote for the Foley anendnent, 
understanding that I would put back into the resolution sone of 
the things...
SENATOR CUDABACK: One ninute.
SENATOR LANDIS: ...that are probably lost by that. And...but
I'n a supporter of LR 98. I do not need to recite inpeachnent 
as a renedy.
SENATOR CUDABACK: Thank you, Senator Landis. On with
discussion. Senator Snith, followed by Senator Redfield, on the 
Foley amendnent.
SENATOR SMITH: Thank you, Mr. President and nenbers. I
appreciate the topic of discussion that Senator Landis points 
out. I want to add enphasis to ny prior renarks that the
integrity of our systen is at stake here, and that's why I say 
that doing nothing and just glossing over this is not the right 
thing to do. I think perhaps sonethlng would be in order, such 
as Senator Landis suggested with the censure. I also believe 
that a lot of things can take place, they already are, without 
LR 98 being adopted today; that the Accountability and
Disclosure Connission can continue their crininal investigation, 
as requested by Senator Beutler, and to see if they can turn up 
anything crininally. I kind of tend to agree with Senator 
Landis, or at least speculate with hin, that perhaps I think all 
the infornation is out there right now. We need to look at 
changing our laws in terns of canpaign finance. They're clearly 
not working, whether you agree or disagree with the Canpaign 
Finance Linitation Act as it is on the books right now, or even 
philosophically, when you had a law-abiding, but didn't quite 
figure out all of the loopholes, candidate running for State 
Treasurer suffered his opponent getting, I think it was, 
$150,000 of public funds, public funds in the days of budget 
shortfalls a couple years ago, when the candidate Lorelee Byrd, 
canpaigning for election to State Treasurer, the incunbent, 
(laugh) received $150,000 of public funds to canpaign with. 
Perhaps I don't need to enphasize what eventually happened to
that office and officeholder. But we've got a systen that's
messed up. That's what I want to enphasize here today. We have
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accusations. We have legal boundaries. We have politics, can't 
forget that. And we have sone egregious behavior. Senator 
Brashear, I think, has pointed out very appropriately sone of 
the details that needed to be nentioned. And again, I believe 
that I can offer these things on a pretty objective basis, based 
on ny previous experience. And as we nove forward with 
sonething that's rational and reasonable, I do not see 
inpeachnent as a rational alternative right now or even a 
rational objective, and for us to threaten with that, it's an 
idle threat. I'n not about idle threats and I don't think the 
Legislature is about an idle threat. That cones back to 
credibility. The Legislature's credibility is on the line here 
to do the right thing. Our electoral process is on the line 
waiting for the right thing to take place, and it is possible to 
do the right thing. To threaten this and threaten that when 
pretty nuch we know that it cannot be done, I've even sought 
outside legal advice...
SENATOR CUDABACK: One ninute.
SENATOR SMITH: ...on this and the conclusion was that
inpeachnent is not a feasible iten at this point. We either 
need to bracket this and let the conmission do their work over 
the interin and the further investigatory neasures that they're 
taking at Senator Beutler's request, or we need to, I believe, 
scale back the language of LR 98 to sonething that's nore 
reasonable and rational, or go the route of Senator Landis, 
looking at the censure. Thank you, Mr. President.
SENATOR CUDABACK: Thank you, Senator Snith. On with
discussion. Senator Redfield, followed by Senator Foley.
SENATOR REDFIELD: Thank you, Mr. President, nenbers of the
body. When Senator Schrock brought the proposal to ne and asked 
ne to sign, I asked what is the standard. What's the standard? 
Is the Legislature going to ask everyone who violates the 
Accountability and Disclosure Act to resign? He said, oh, no. 
Then what is the standard? If they violate it twice, is that 
the standard? Is it a natter of tine? If they're one day late 
in their filing that's okay, two days is not, five days is 
really wrong? Is it a natter of dollars? If you exceed the
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limits by $1 is that okay, $2 naybe, $10 too nuch? What's the 
standard? Is it one violation or is it two? Is it about the 
section of the act that's violated? Section 1? Section 2? 
Should be about the law and the law is what we created through 
the Accountability and Disclosure Act, and the remedy that the 
Legislature created I believe is the process that has occurred, 
that in fact Regent Hergert had to appear before the 
Accountability and Disclosure Comnission, a penalty was 
assessed, a fine was paid, and that was the renedy that the 
Legislature created. Senator Brashear has told us that It was 
the maximum that they could actually fine, so the provisions of 
the law were fulfilled. And yet, what I'n hearing here today is 
that was not enough. If it was not enough then the problen lies 
with the act, and perhaps we need to address the act. But, in 
fact, the renedy was put in place by the Legislature and the law 
has been fulfilled and, yet, sone want nore. Public
huniliation, Senator Stuhr told us that fron Scottsbluff to 
Lincoln there has been public huniliation, trial by press. 
There have been penalties even beyond what Accountability and 
Disclosure has assessed. Senator Beutler has told ua that even 
though we read the constitution and the language very strictly, 
that a judge might interpret it to nean what it clearly does not 
say. What is the standard? That's what we should be talking 
about. I have not yet heard someone tell me what the standard 
is. I have heard discussion about a whole list of people who 
have violated the Accountability and Disclosure Act and, yet, we 
have not had these proceedings for all of them. In no way do I 
condone any violation. In no way do I condone it. But the 
penalties, the renedies have been put in place and we have 
abided by that law. We have enforced that law. If the law is 
at fault, we should fix the law. I an troubled by what we are 
doing today because I don't believe we have a clear standard. I 
have heard people say it is a natter of degrees. And I believe 
that, for each of us, we may have an independent degree...
SENATOR CUDABACK: One ninute.
SENATOR REDFIELD: ...and an independent standard of what we
believe for ourselves is right and wrong, but it's a natter of 
what the law tells us is right and wrong, and I believe we are 
bound by that law. Thank you.
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SENATOR CUDABACK: Thank you, Senator Redfield. Further
discussion? Senator Foley.
SENATOR FOLEY: Thank you, Mr. President. Earlier this session
Senator Beutler offered a constitutional anendnent, LR 26CA, 
which provides that civil officeholders nay be Inpeached for 
canpaign violations. I wasn't aware of that CA until recent 
days, when we started to get into sone of these issues, and I 
don't know where that sits. Obviously, it's had a public 
hearing. I don't know if there's been a vote taken or not. I 
don't think there has been a vote taken. But I would support 
that. I would certainly support what Senator Beutler is trying 
to do with that constitutional anendnent. And I think in the 
offering of that constitutional anendnent, Senator Beutler is at 
least acknowledging that there is a very significant legal issue 
here about whether or not a person can be inpeached for 
sonething he did prior to assuning office. And in the 
transcript of the hearing on that constitutional anendnent, 
Senator Beutler indicated that he was going to be requesting an 
Attorney General Opinion on this whole natter of when and under 
what circunstances an officeholder can be inpeached, and I would 
hope we would go forward with that as well. I think we do need 
to get an Opinion fron the Attorney General on that critical 
question. So I support what Senator Beutler is doing in that 
area. I'n also very intrigued and supportive of the notion that 
Senator Landis tossed on the floor, which is the possibility of 
drafting a resolution of censure. That night be the way to go 
here. When I opened up on ny anendnent well over an hour ago, I 
was not aware that Senator Bourne was going to offer another 
option to us, and that's an interesting option. I wonder if
Senator Bourne would yield to a question or sone dialogue.
SENATOR CUDABACK: Senator Bourne, would you respond?
SENATOR BOURNE: Certainly.
SENATOR FOLEY: Senator Bourne, I'n kind of interested in one of
the ideas that you've tossed out for us and that is to take out
the whole issue of inpeachnent, at least in the imnediate 
sense,...
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SENATOR BOURNE: Right.
SENATOR FOLEY: ...and urge us to do somemore fact-finding.
SENATOR BOURNE: Exactly.
SENATOR FOLEY: Would you like to speak to that for a moment,
Senator Bourne?
SENATOR BOURNE: You bet. Yes, Senator Foley, and thank you for
your interest. What my amendment would do would drop the 
language, that says whether impeachment proceedings against 
Mr. Hergert are appropriate, that's found in the green copy of 
LR 98, and replace it with this language that would say that and 
recommend legislative options, which of course would include a 
censure from Senator Landis. It wouldn't limit the special 
committee to simply looking at impeachment because, again, I'm 
not certain if impeachment is appropriate here. And so...but I 
do think that the situation warrants some additional 
investigation and that's what my amendment would do. And with 
all due respect, Senator Foley, if your amendment is adopted, it 
would prevent us, as a legislative body, from investigating 
further.
SENATOR FOLEY: Thank you, Senator Bourne. Well, actually, if
my amendment were adopted, you could still offer yours in a 
different form and offer some additional language to add to the 
resolution. But I think that...I think you're trying to take us 
on the right track because what I hear you saying is that we 
ought to 8low down just a little bit here and do somemore 
fact-finding and really explore some of the legal questions here 
that have not been properly addressed, and they really can't be 
in an afternoon's discussion. I think these are the weightier 
questions here and I appreciate the direction that you seem to 
be trying to take us in. So thank you for your work and we can 
talk about that in due course, unless you have additional 
comments, Senator Bourne.
SENATOR BOURNE: I do, Senator Foley. Thank you. And I would
say that, you know, we've been here before. We had a
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constitutional officer a couple years ago that did sone things 
and, you know, we were here before about whether or not 
inpeachnent was appropriate. We don't know. The case that 
we're relying on is sone years old and I think looking into it 
neans that we could look into all options available to the 
Legislature and have a clear understanding of how the process 
works and...
SENATOR CUDABACK: One ninute.
SENATOR BOURNE: ...I think it nakes sense.
SENATOR FOLEY: Very good. Thank you, Senator Bourne. Thank
you, members.
SENATOR CUDABACK: Thank you, Senator Foley. On with
discussion. Senator Mines, followed by Senator Schrock.
SENATOR MINES: Question.
SENATOR CUDABACK: The question has been called. Do I see five
hands? I do see a number of hands. The question before the 
body is, shall debate cease on the Foley amendment? All in 
favor vote aye; all those opposed vote nay. Voting on ceasing 
debate on AMI714 to LR 98. Have you all voted who care to? 
Record please, Mr. Clerk.
CLERK: 26 ayes, 1 nay, Mr. President, to cease debate.
SENATOR CUDABACK: Motion was successful. Debate does cease.
Senator Foley, you're recognized to close on your anendnent, 
AM1714, to LR 98.
SENATOR FOLEY: Thank you, Mr. President and nenbers. I will
take this to a vote. I sense fron the discussion here that 
people would like to vote on this anendnent. I don't know if it 
will be attached or not, but even if the anendnent is attached, 
it does not preclude us fron going back to the resolution and 
adding sone additional language, sonething along the lines of 
what Senator Bourne has suggested to us, or even naybe going 
down the route that Senator Landis has offered to us, which I
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think is certainly worthy of discussion. We might wish that we 
could impeach Regent Hergert. We might wish we could do that. 
I don't believe we can and I...and again, you know I'm not an 
attorney, but the constitution does seem rather clear on this 
point. Says you can impeach for sonething that occurred while 
in office, and we know the facts of this case well enough to 
understand that whatever this nan did, he did it prior to the 
a8sunption of office. So I think we ought to be honest enough
to acknowledge that we cannot inpeach hin, as nuch as son<* night
want to. We ought to take that out of the resolution. And 
then, if we want to proceed further with a resolution of 
censure, I'n willing to look at that, Senator Landis, if you 
want to work on sonething along those lines. Senator Bourne has 
offered us another route to take that's...I think that's worthy 
of our consideration. But let's at least be honest enough to 
acknowledge what the state constitution says very clearly, very
clearly, that you can only inpeach for crines committed while in
office. Senator Beutler has offered a constitutional amendment. 
I don't think there's been any votes on that yet at the
committee level. I support the direction he wants to take us in 
that regard, I would vote for that, but we're not there yet. 
Hasn't been offered to us on the floor yet. State Supreme Court 
has litigated this matter. It's an old decision, I acknowledge, 
but that decision was never overturned and the finding was
rather clear— you can only inpeach for crines comnitted while in
office. So I think this anendnent takes us forward. It takes
the inpeachnent language out of the resolution. We can go back 
to that resolution and add back language. That's always an 
option available to us. So I'd ask you to vote favorably for 
AM1714. Thank you, Mr. President.
SENATOR CUDABACK: Thank you, Senator Foley. You've heard the
closing on the Foley anendnent, AM1714. Senator Foley, for what 
purpose?
SENATOR FOLEY: Mi. President, I think we're a little light.
Maybe we could call the house.
SENATOR CUDABACK: There's been a request for a call of the
house. All in favor of the house going under call vote aye; 
those opposed vote nay. Record please, Mr. Clerk.
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CLERK: 37 ayes, 0 nays, Mr. President, to place the house under
call.
SENATOR CUDABACK: The notion was successful. The house Is
under call. All unauthorized personnel please leave the floor. 
Unexcused senators... there aren't any unexcused, so all senators 
report to the Chamber, please. The house is under call. All 
senators please check in. The house is under call. All nenbers 
are present. The question before the body is adoption of the 
Foley amendnent, AMI714, to LR 98. All in favor vote aye; 
opposed vote nay. Voting on adoption of the Foley anendnent to 
LR 98. Have you all voted on the question vho care to? Have 
you all voted? Record please, Mr. Clerk.
CLERK: 20 ayes, 25 nays, Mr. President, on the anendnent.
SENATOR CUDABACK: Anendnent vas not adopted. I do raise the
call. Mr. Clerk, do you have any itens first? Next notion.
CLERK: Mr. President, the next anendnent I have...and, Senator
Bourne, vhat I've done, pursuant to our...vhat I think vas our 
discussion, is draft the anendnent, so I've got a floor 
anendnent nov, if you're okay vith that. You okay? So it's 
going to be FA324, Senator. That incorporates yours and Senator 
Stuhr's conversation. Senator Bourne vould nove to anend, 
Mr. President, vith FA324. (Legislative Journal page 1897.)
SENATOR BOURNE: Thank you, Mr. President.
SENATOR CUDABACK: Senator Bourne, to open.
SENATOR BOURNE: Thank you, Mr. President, nenbers. This is
along the lines of vhat Senator Foley and I discussed, but then 
Senator Stuhr cane over to ne and she vanted the Executive Board 
to have the option of vhether or not to hire a special counsel, 
and that seens to nake sense. But then I also said let's add a 
"shall" so that the Executive Board nay hire special counsel but 
shall finance vhatever investigation is necessary. And so that 
is a comprehensive anendnent that's Senator Stuhr's and nine, 
and I'n going to tell you exactly vhat it does. We had a lot of
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conversation here today about whether or not this individual can 
be impeached or can't. Should he be censured or not? I don't 
know. But the point is, is that I think that this is a 
significant enough of an issue that we should at least 
investigate it. So if ny anendnent is adopted, what would 
happen is we would issue a resolution that sets forth the 
allegations of what the individual did wrong. It would ask the 
regent to resign his seat. It would call upon the Governor to 
fill the vacated seat, pursuant to statute. It would call for a 
special election, to be held in conjunction with the general 
election, to fill the vacated seat. But then we'd add this 
language here, this floor anendnent, and it would say that if 
Mr. Hergert fails to resign within 60 days of receiving notice 
of this resolution, the Exec Board of the Legislative Council 
shall neet forthwith and appoint a special connittee of the 
Legislature to consider and recomnend legislative options. So I 
took out the language that says... talked of inpeachnent and 
sinply says to consider and reconnend legislative options. The 
Executive Board nay hire special counsel and shall finance 
whatever investigation is necessary to aid the special connittee 
in reaching a proper deternination. The special connittee shall 
render its reconnendations to the Exec Board by January of 2006. 
So that'8 what ny anendnent does. It sinply takes away the 
inpeachnent language and gives the special connittee roon or 
flexibility to discover or look at other options. As I'n 
listening to the discussion, I, you know, you can hear the 
passion. People are interested, people are concerned about 
this, and I, quite honestly, I don't know how we got here, but I 
think we have an obligation to nake sure we don't get here 
again, and I think looking into it helps prevent this in the 
future. I would urge your adoption of the floor anendnent. 
Senator Stuhr, I appreciate your help on this. If you have any 
questions, I'd be glad to answer then. With that, I'd yield the 
renainder of ny tine to Senator Chambers.
SENATOR CUDABACK: Senator Chambers, about 8, 32.
SENATOR CHAMBERS: Thank you, Mr. President. Thank you, Senator
Bourne. Members of the Legislature, this is Indeed what could 
be called a conpronise. Those people who feared the word 
"inpeachnent" no longer have that fear. The fact that this
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natter has such a high public profile nakes it one that the
Legislature cannot ignore. There is no way the Legislature can
do that. I'n aware of the pressure, through e-nails and other 
neans, that has been brought to bear on sone of our nenbers. It 
goes along with Mr. Hergert, himself, hiring a lobbyist and a 
lawyer. When a person is under what he or she considers an 
attack, he or she will do whatever is possible to stave it off. 
So Mr. Hergert is free to do whatever— I started to say within 
the law, it should be within the law...available to try to pull 
his chestnuts out of the fire. We as a Legislature nust take 
sone action. Even those who talked in favor of Senator Foley's 
anendnent did not disregard or find fault with the request fron 
the Legislature that Mr. Hergert resign. If he does not do 
that, after the 60-day period elapses the Legislature will not 
be in a position to do anything, even through the Executive 
Board, until we reconvene in January. All this resolution is 
intended to do and which it will do is to lay out a process. 
There are steps, discrete, distinct, I know that's redundant, 
steps that are to be taken and the sequence in which they are to 
be taken. No one of those steps alone, nor all of then taken 
cunulatively, will constitute a course of conduct that is 
irresponsible. The Legislature is behaving prudently. If
option one, which is under the exclusive control of Mr. Hergert,
does not pan out, nanely, he refuses to resign, then there is 
another step that will be triggered— a response by the 
Legislature, acting through the Executive Board, which has 
received explicit authorization and guidance fron this 
resolution. The resolution inposes on the Executive Board the 
responsibility to appoint a special connittee conposed of 
nembers of the body. That connittee, if it decides to, nay hire 
special counsel or assistance, but it is not nandated that it do 
so. It is given that prerogative. But if it does so, the cost
will be borne...will be assuned. That vas not a pun intended.
Whatever its conclusions are, relative to the options that are 
practical for the Legislature to take, will be reported first to 
the Executive Board. Then the Executive Board will decide 
whether to refer sonething to the Legislature. Whatever in the 
way of action would ultinately be recommended by the Executive
Board, after these other steps have been taken, would require a
vote of at least 25 of the members. So neither the Executive 
Board nor the special committee that would be appointed is given
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leeway to run off without any restriction or guidance. The 
Legislature will make the ultimate decision as to whether 
anything else is done. Adoption of this resolution, with 
Senator Bourne's amendment, will do nothing other than tell 
Mr. Hergert that the Legislature says he should resign. That is 
the active ingredient. The other steps will follow if that step 
is not taken by Mr. Hergert. I support Senator Bourne's 
amendment with the provisos that Senator Stuhr added. I don't 
see where it goes that much contrary to what Senator Flood, 
Senator Foley and others talked about, but what Senator Foley's 
amendment would have done is to take away any alternatives or 
action that could be taken if Nr. Hergert refuses to resign. I 
believe this is a very reasonable, reasoned, and prudent 
approach. I support the amendment and I also will support the 
resolution. But I just have to make one other comment. When 
people talk about what the conatitution says relative to 
impeachment, don't keep misquoting it by saying "while in 
office." The constitution does not say "while in office." It 
says "in office," and those words easily can embrace "in office 
or in connection with procuring the office." I had mentioned to 
Senator... how much time do I have, Nr. President?
SENATOR CUDABACK: About 2, 41.
SENATOR CHAMBERS: Thank you. I had mentioned to Senator Flood
how the Nebraska Supreme Court created out of whole cloth a 
constitutional right in this state that was not found in the 
constitution. That principle or right is equal protection of 
the law. Nebraska's Constitution had no such explicit 
requirement, so the Nebraska Supreme Court declared that under 
the provisions of the constitution that deal with no special 
legislation being enacted, it was going to construe those words 
to have the same meaning as the words "equal protection of the 
law" or "under the law," such as would be found in the U.S. 
Constitution and other state constitutions. That's what the 
Supreme Court did by creating, through construction and 
interpretation of the constitution's language, because 
constitutions are meant to be general statements of principle. 
They provide elasticity and flexibility so that new 
circumstances could be considered. There was nothing that the 
founders and drafters of the constitution could have known about
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wine being sold by way of the Internet, but through construction 
and interpretation, the present U.S. Supreme Court was able to 
outlaw certain laws that state's had enacted which restricted 
that kind of activity. Now, the Nebraska Supreme Court has also 
said that where a right exists, even if the Legislature has not 
provided a remedy, the Supreme Court will fashion a remedy. All 
of these things are known...
SENATOR CUDABACK: One minute.
SENATOR CHAMBERS: ...by those who study the law, who know the
law, and are familiar with what courts have done ever since they 
have existed. There's an entire area of authority that courts 
have under the rubric of inherent powers. That means courts 
have arrogated to themselves the power and authority to do 
anything and everything necessary to carry out the functions of 
a court, whether they're found in the constitution or statutes, 
or not found there. So it would not be a stretch for the 
Nebraska Supreme Court to say that the words "in office" also 
include in connection with obtaining the office. That's all 
I'll say on that. I support Senator Bourne's amendment. And 
since I've had so much to say, I will also answer any questions 
anybody would like to put to me. Thank you, Mr. President.
SENATOR CUDABACK: Thank you, Senator Chambers. You heard the
opening on the Bourne amendment by Senator Bourne and Senator 
Chambers. On with discussion. There are 11 lights on. Senator 
Schrock, you're number one.
SENATOR SCHROCK: Mr. President, members of the Legislature, in
the interest of time, this will be my last comments before I get 
to close on this resolution. I would thank Senator Bourne for 
bringing this amendment. It seems reasonable. It seems like a 
compromise. It...the main thrust of this amendment will leave 
LR 98 into place, and that is for asking Regent Hergert to 
resign. That was my mission when X started on this, was this 
body should send a clear message to this gentleman that he 
should resign from the Legislature. The part about leaving some 
options open I think is very, very good. It also means that we 
do have options. If the Foley amendment would have passed and 
it would have advanced as is, that means we have no teeth left.
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And naybe we don't have any teeth left, but we'd never find out. 
So I support the Bourne anendnent. I will not discuss this 
until ny option...till ny opportunity to close on the nain bill. 
Thank you, Senator Bourne.
SENATOR CUDABACK: Thank you, Senator Schrock. On with
discussion. Senator Beutler, followed by Senator Howard.
SENATOR BEUTLER: Senator Cudaback, nenbers of the Legislature,
I would go along with whatever the body says with regard to this 
anendment, but let ne finish the argunent with regard to the 
inpeachnent natter. Renember again that what the oppoaition to 
the resolution is asking you to adopt is a narrow interpretation 
of this language, "nisdeneanor in office." Now, consider the 
inplications of that language if you...if you require that to 
nean a nisdeneanor comnitted while in office. First of all, 
harkening back to Senator Friend's anendnent, you nay recall 
that he put Drew Miller's nane in the place of Hergert's nane in 
terns of suggesting that Miller is subject to inpeachnent but 
Hergert is not. The theory waa that Miller waa subject to 
inpeachnent because, you see, he was an incumbent and in office 
at the tine that the election for his second tern took place. 
So if you give the law that interpretation, then an incunbent 
who run8 for a second tern is subject to inpeachnent because
he'8 in office when he's running, and one who's not an incunbent
is not subject because he's not in office when he's running, or 
she. So that's not an interpretation that should be adopted 
where it treats two different people differently, subjects then 
to the law or not subjects then to the law, because one is an 
incunbent and one is not. That's just an inpossible
interpretation of that law. Secondly, what if a felony is
comnitted in December, before a person takes office in January? 
What if, in fact, he has stuffed the ballot box or rigged a 
computer and, while he was in office, he was convicted of that 
felony offense, or maybe some other kind of felony offense 
committed in December, before he was in office but not while in 
office? How do you get rid of hin? You can't. You can't,
under their interpretation, and that's another najor flaw in 
adopting that interpretation of the constitution. Now there's 
another provision of the constitution that says you can't stand 
for office when you've been convicted of a felony, but it
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doesn't apply unless you switch...unless you stretch that 
language all over the place. So even though you can't run for 
an office when you've committed a felony, there's no way to get 
you out of an office if it's discovered that you committed a 
felony while in office. So the more logical language is to say 
"in office" means convicted of it while in office. That would 
be a more logical interpretation, and that's why I suggest to 
you that what the court would really do is make that kind of 
interpretation. Otherwise, the law has incongruities that
are...that are just not acceptable to the people of the state. 
Thanks.
SENATOR CUDABACK: Thank you, Senator Beutler. Further
discussion? Senator Howard, followed by Senator Brown.
SENATOR HOWARD: Thank you, Nr. President and members of the
body. I'm new to this political world. I've been here 89 days. 
I come from social work. I come from an average neighborhood 
and a pretty common life. But when I decided to run for 
District 9, I learned about the A & D requirements and I
respected those, and I learned the time frames and I respected
those. We filed the reports. If we had a question, we knew who
to call. And when I was elected, I was told that working as a 
case manager for Health and Human Services would be s conflict 
of interest, and I resigned. And what I'm saying is that I
think the rules should be applied universally; that there should 
be respect for what's been established and for what people have 
worked hard to put into place to ensure our system. I thank 
Senator Schrock for bringing in this resolution. It's not easy 
to stand up. And I often think of what a constituent in my
district has said. They said you need three things to be 
successful. You need energy, you need intelligence, and you 
need integrity. And if you don't have the first two...if you
don't have the last, the first two will surely kill you. I 
thank you for bringing this in and I return my time to the
Chair.
SENATOR CUDABACK: Thank you, Senator Howard. Further
discussion? Senator Brown, followed by Senator Erdman.
SENATOR BROWN: Thank you, Nr. President. Ny sense is that we
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want to resolve this. My question is, are we going to resolve 
it in either voting for or against the Bourne anendment, or 
whether some action of censure which would be nore definitive at 
this point in tine is warranted? I would yield ny tine to 
Senator Landis. Thank you.
SENATOR CUDABACK: Senator Landis.
SENATOR LANDIS: Thank you, Senator Cudaback. I'n going to vote
for the Bourne amendment. I will vote for LR 98, but I wonder 
if we actually need to do it because I think we're getting down 
the rabbit hole of legalisms as opposed to what is essentially a 
pretty clear picture of what's right and what's wrong. I wonder 
how much difference in time, effort and energy we will spend 
going down this path, although it'a entirely legitimate, as 
compared to passing a resolution tomorrow in this body that said 
something like David Hergert should resign from the Board of 
Regents and we ask him to do so; that his actions and his 
inactions subverted the electoral process; that the fruits of 
his campaign, namely, his office holding, it tainted by 
dishonorable practices; that the Legislature condemns those 
actions, finds and declares that David Hergert's campaign 
practices dishonorably subverted the legitimate electoral 
process; and that the Nebraska Legislature censures David 
Hergert; that a copy of this resolution will be sent to 
Mr. Hergert, to the Governor, to the Attorney General, to the 
Historical Society where it will be kept in perpetuity, and to 
the secretary of the Board of Regents where it will be kept as a 
permanent record as long as those records are kept. I wonder if 
we will get a better result or clearer result than that. If we 
do, then let's go down the path, because I'll do it. I'll vote 
for the Bourne amendment and I'll vote for LR 98. I think it's 
entirely possible we will spend three months, some money, get 
into the interregnum between one session and another, have 
gotten to essentially this place, and then we'll wait till next 
session to pass something like the resolution I've just 
suggested to you. I'll do this. My guess is that we'll get to 
roughly the place that I just outlined, in which case we could 
do that tomorrow and speak with authority and clarity and 
proximity to the wrong, which we could do tomorrow if we wanted 
to.
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SENATOR CUDABACK: Thank you, Senator Landis. Further
discussion? Senator Erdman, followed by Senator Smith.
SENATOR ERDMAN: Thank you, Mr. President. Members of the
Legislature, it does appear that there is a movement toward some 
resolution, obviously, specifically the one before us. I find 
it interesting, and maybe I shouldn't, that there are arguments 
made to extend language that simply, by logic, cannot be done, 
but that18 beside the point. Senator Chambers points out the 
example of the equal protection clause not being in our
constitution, but the court found another segment of the
constitution that enabled them to do that. I think it's 
completely different in this situation. There is no other
section that you can point to that says, oh this, we can do this
and we know that, so that's a more feasible approach. I don't 
think that's there, so I think Senator Flood's comments are
still on point as far as the construction that would be done by 
the court to accomplish the goal. If the Bourne amendment gets 
adopted, the Legislature will go down this process and the Exec 
Board will decide whether or not we want to spend our time in 
the interim determining whether or not it's appropriate to do 
what I believe we already know our options are. We can do the 
Landis option, which is a censure motion, where we condemn you 
for the actions you take, those were wrong; we're there today. 
You can go down the impeachment, which takes quite a bit of 
searching and compiling and investigating and trying to 
determine intent and then trying to make the stretch that says 
we've compiled this but now we need to make the next step that 
says "in office" applies beyond in office. So that's that step. 
The third one is we do nothing. Those are the options before 
us. If you chose the third one, you still have the other 
options beside it. If LR 98 doesn't pass, you still have other 
options. They are criminal charges can still be filed. They 
are LR 182, if you read it, and I would encourage you to do 
that. LR 182 says that the Judiciary Committee should 
essentially do what's in the Bourne amendment. They ahould. 
Senator Beutler introduced the language. It specifically talks
about analyzing what the constitution says in regards to 
extending that to those who are running in office. So we are 
doing something, and it didn't take a vote of the body to do
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that. The Judiciary Committee is going to expend their time, 
and now we're going to ask the Exec Board to do that as well. 
Maybe that's a good idea. If we hire special counsel, will we 
hire the Judiciary Committee special...or legal counsel to do 
it? Because they're going to be undertaking the same exact 
activity if the committee chooses to take it up. It's 
interesting. And I understand that there are going to be a few 
more speakers and then there will be a vote, but again, I think 
we step back and look at where we are. I think Senator Redfield 
is absolutely correct. There have been no standards set. We 
are setting precedent, we flat-out are. We are choosing in this 
situation, not in a confinement of impeachment but in a
confinement of we disapprove, we didn't have the insight to 
ensure that the law had the proper penalty to ensure the right 
assessment, we're going to do it now. Little uneasy about that, 
but I am willing to see what the body wants to do, knowing that 
we have other options. And to those that would say we don't 
have any other options, simply not true. And to those that 
would say that we can construct something in the constitution to 
accomplish a goal based on other states or other statutorily
crafted challenges, again, is not reality. Thank you,
Mr. President.
SENATOR CUDABACK: Thank you, Senator Erdman. Senator Smith,
followed by Senator Landis.
SENATOR SMITH: Thank you, Mr. President and members. Again, I
appreciate what Senator Landis is offering...or, I don't know if 
he's going to offer it officially, but what he is suggesting. 
I'm afraid we are looking for more and we won't be able to find 
it, but we can spend a lot of money in the meantime. We can 
bring some resolution to this, perhaps, in some form. Does that 
mean any form? Seriously, I don't know. This is serious 
business when the Legislature attempts to overturn an election 
or even suggests that, and I understand that. I want to do the 
right thing. But we also have to realise the bigger picture and 
so far the rationale that I've heard is difficult for me to sort 
out on, you know, the amount of the fines therefor or the type 
of violations therefor. I'm a bit conflicted. But I would like 
to see Senator Landis perhaps issue his amendment on the censure
so that we can move on. Thank you, Mr. President.

7484



June 2, 2005 LR 98

TRANSCRIPT PREPARED BY THE CLERK OF THE LEGISLATURE
Transcriber's Office

FLOOR DEBATE

SENATOR CUDABACK: Thank you, Senator Smith. Senator Landis.
Senator Landis.
SENATOR LANDIS: Question.
SENATOR CUDABACK: The question has been called. Do I aee five
hands? I do see five hands. The question before the body is, 
shall debate cease on the Bourne amendment, FA324? All in favor 
vote aye; all those opposed vote nay. Voting on ceasing debate 
on the Bourne amendment, FA324. Record please, Mr. Clerk.
CLERK: 30 ayes, 1 nay, Mr. President, to cease debate.
SENATOR CUDABACK: The motion was successful. Debate doeB
cease. Senator Bourne, you're recognized to close on FA324 to 
LR 98.
SENATOR BOURNE: Thank you, Mr. President. Members, again, my
amendment eliminates the language calling for impeachment and 
allows the Executive Board of the Legislature to appoint a 
special committee to consider and recommend all legislative 
options. The Executive Board may hire special counsel, but will 
finance whatever investigation is necessary. With that, I guess 
Senator Chambers feels it's been too quiet this afternoon and 
he's asked me to yield the remainder of his time. Hopefully, he 
won't mess this up for me. But in all seriousness, I would urge 
your adoption of this amendment. I think it's a fair 
compromise. It makes sense. I think it makes...I think it 
8ends a message to other people who might do this in the future 
that the Legislature is going to treat this seriously and look 
into it. With that, I'd urge your adoption of thia amendment. 
I'd yield the remainder of my closing to Senator Chambers.
SENATOR CUDABACK: Senator Chambers, about 4 minutes.
SENATOR CHAMBERS: Thank you, Mr. President. And I especially
thank Senator Bourne for that ringing endorsement and the 
confidence he expressed in me. (Laughter) But I want this time 
just to explain one point, which I'm sure is evident to 
everybody, but I want it to be in the forefront of our mind. If
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we reject Senator Bourne's amendment, the resolution remains as 
it was originally drafted with the reference to impeachment. I 
think the vote on Senator Foley's motion or amendment indicated 
the sense of the body that the resolution should be adopted. We 
should adopt Senator Bourne'a amendment if you want to do away 
with the reference to impeachment. That was the only point that 
I wanted to make. And thank you, Senator Bourne. Thank you, 
Mr. President.
SENATOR CUDABACK: Thank you, Senator. You heard the cloalng on
FA324 by Senator Bourne and Senator Chambers. The question 
before the body is, shall that amendment be adopted to LR 98? 
All in favor vote aye; all thoae oppoaed vote nay. Voting on 
adoption of the Bourne amendment to LR 98. Have you all voted 
who care to? Record please, Mr. Clerk.
CLERK: 33 ayes, 2 nays, Mr. President, on the adoption of
Senator Bourne's amendment.
SENATOR CUDABACK: The Bourne amendment haa been adopted.
CLERK: I have no further amendmenta at this time,
Mr. President.
SENATOR CUDABACK: Thank you, Mr. Clerk. Back to diacuaaion,
adoption of LR 98 itself. There are three lighta on. Senator 
Flood, yours is number one. Senator Flood waivea close...or 
waives speaking, rather. Senator Beutler. Senator Beutler 
waives speaking. Any further discussion, adoption of LR 98? 
Seeing no lights on, the Chair recognizes Senator Schrock to 
close on LR 98.
SENATOR SCHROCK: Mr. Preaident, members of the Legislature, I
want to thank everyone for their involvement thia afternoon and 
for those who have helped with LR 98. I'm not going to name 
names, but you know who you are. I think this ia an important 
afternoon we've had, it's an important discussion. I do not 
know where the path leada, but I know that our campaign finance 
laws have been terribly violated and I think it'a time for us to 
speak, and I think the shape that LR 98 is in is an appropriate 
way for us to speak. And I, from the bottom of my heart, I
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thank everybody for the discussion this afternoon. Thank you.
SENATOR CUDABACK: Thank you, Senator Schrock. You've heard the
closing on adoption of LR 98. The question before the body is,
shall LR 98 be adopted? All in favor of the notion vote aye;
those opposed, nay. Voting on adoption of LR 98, and thia will
require 25 votea, at the request of a senator. Have you all
voted who care to? Have you all voted on the queation who care
to? Record please, Mr. Clerk.
CLERK: 31 ayes, 0 naya, Mr. Preaident, on the adoption of
LR 98.
SENATOR CUDABACK: LR 98 has been adopted. Mr. Clerk, do you
have any...we now go to the last iten on the agenda, LR 223.
CLERK: Mr. President, LR 223, offered by Senator Pederaon, Don
Pederson, found on page 1633, authorizes, pursuant to 85-408, 
the Legislature approving the plans for renovation of exiating 
Harper-Schramn-Snith dining services facility and approve the 
plan for a multiyear parking lot inprovenent project at Wayne 
State College.
SENATOR CUDABACK: Senator Pederaon, you're recognized to open
on LR 223.
SENATOR D. PEDERSON: Thank you, Mr. Preaident. Menbers of the
Legislature, I know you've been anxioualy waiting for this 
resolution, prinarily becauae it'a the last thing on the agenda 
today. But I would like to firat clarify that it'a described in 
the agenda that thia is to approve the iasuance of revenue bonds 
for renovation, and that'a not quite accurate. The revenue 
bonds had previously been issued. This is sinply a natter 
dealing with exceas funds fron revenue bonds, both at the 
university and at the atate college level. The proceas is the 
revenue bonds are issued and then the billa fron thoae revenue 
bonds are applied, and after that there nay be additional 
revenue available from fees and alao from principal and interest 
on the outstanding revenue bonds. Well, that'a what's happened 
in this case. There is money available in both of theae...both 
of these situations, so we have a combined resolution for both
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the university system and the atate college system. And what 
this calls for is that under our statutes we require that any 
expenditure of $250,000 or more from revenue bond surpluses must 
be presented to the Coordinating Commission for Higher 
Education. The Coordinating Commission then reviews the request 
of the various bodies that are involved and, after that, if they 
approve, which they did in thia caae, it'a submitted to the 
Legislature, in this case to the Appropriations Committee. It 
was presented to the Appropriations Committee and that committee 
approved the expenditure of these funds. The first one for 
the...that the regents were proposing waa to improve and 
renovate the dining facilities at Harper-Schramm-Smith residence 
complex, and it's involving many changea there involving 
$6,525,000. And it reconfigures the dining area, and improves 
the building heating, ventilating and air-conditioning ayatem, 
and many other improvements which I don't think you want to hear 
about. The third one is the trustees of the state collegea have 
proposed a multiyear parking facility at Wayne State College and 
it'8 estimated this project will cost $1,140,000. So there's 
more detail in connection with that, but it will provide for 200 
additional parking stalla. The Coordinating Commission has 
approved thia, the Appropriations Committee has approved thia, 
and under our law it's required that we present it to you for
your consideration. I might add that this does not involve any
new funds by the Legislature. What this involves is the
expenditure of funds by the various bodies, the Board of Regents
and the trustees of the state college. And also, in case you 
had a question, this does not...it is not a situation where 
funds not expended would come back to the Legislature. It's, by 
the revenue bonds, it must be used on appropriate proceas such 
as this, and it's been approved by all of the partiea involved, 
and I would ask for your approval of thia resolution. Did 
anyone notice I've finished? (Laugh)
SENATOR CUDABACK: Mr. Clerk, an announcement, please.
CLERK: Mr. President, Education Committee will meet briefly
underneath the north balcony right now. Thank you.
SENATOR CUDABACK: Diacussion on the Pederson...? Seeing no
lights on, Senator Pederson, you're recognized to close.
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SENATOR D. PEDERSON: I will waive closing and aak that the
variou8...I don't know if there are 25 people still in their 
chairs, but I would ask that we have a vote on this issue and 
request that you approve what we have already approved ourselves 
through the various committees. Thank you.
SENATOR CUDABACK: Thank you, Senator Pederson. You've heard
the closing on LR 223. The question before the body is, shall 
that amendment be adopted? All in favor vote aye; opposed, nay. 
Have you all voted who care to? Record please, Madam Clerk...or 
Mr. Clerk, whoever.
CLERK: 31 ayes, 0 nays, Mr. President, on the adoption of
LR 223.
SENATOR CUDABACK: The amendment... the LR has been
adopted. Mr. Clerk, do you have items for the record?
CLERK: I do, Mr. President. New resolution, LR 243, offered by
Mines... Senator Mines and others; that will be laid over. And, 
Mr. President, name adds: Senator Thompson to add her name to
LB 605...actually, Senator Cudaback to add his name to LB 60S, 
and Senator Heldemann to LR 135. (Legislative Journal 
pages 1898-1699.)
Mr. President, a priority motion.
SENATOR CUDABACK: Mr. Clerk.
CLERK: Senator Janssen would move to adjourn until Friday
morning, June 3, at 9:00 a.m.
SENATOR CUDABACK: Heard the motion to adjourn till Friday
morning at 9:00 a.m. All in favor say aye. Opposed, nay. The 
ayes have it. We are adjourned.

Proofed by: J. Hurlbut

7489


