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LEGISLATURE OF NEBRASKA
NINETY-EIGHTH LEGISLATURE

SECOND SESSION

LEGISLATIVE BILL 962

FINAL READING

Introduced by Natural Resources Committee:
Schrock, 38, Chairperson; Friend, 10; Jones, 43;
Kremer, 34; Louden, 49; Preister, 5; Stuhr, 24; and
Aguilar, 35; Baker, 44; Beutler, 28; Bromm, 23;
Brown, 6; Burling, 33; Combs, 32; Cudaback, 36;
Erdman, 47; Jensen, 20; Johnson, 37; Landis, 46;
D. Pederson, 42; Price, 26; Raikes, 25; Schimek, 27;
Stuthman, 22; Wehrbein, 2

Read first time January 9, 2004

Committee: Natural Resources

A BILL

FOR AN ACT relating to natural resources; to amend sections 2-1586,
2-3225, 46-229.02, 46-229.03, 46-2,127, 46-609, 46-651,
46-656.03, 46-656.04, 46-656.08, 46-656.11, 46-656.13,
46-656.21, 46-656.32, 46-656.35 to 46-656.37, 46-656.39,
46-656.41 to 46-656.48, 46-656.64, 46-680, 46-1207.01,
46-1207.02, 46-1212, 46-1228, 61-206, 66-1501, 66-1519,
66-1523, 66-1525, 66-1529.02, 77-27,137.02, and 77-3442,
Reissue Revised Statutes of Nebraska, sections 2-1588,
13-520, 46-226.03, 46-229, 46-229.04, 46-230, 46-235.04,
46-237, 46-261, 46-290 to 46-296, 46-2,112, 46-2,119,
46-2,132, 46-2,135, 46-601.01, 46-613.02, 46-653,
46-656.05, 46-656.14, 46-656.19, 46-656.25 to 46-656.27,
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46-656.31, 46-656.33, 46-656.38, 46-656.40, 46-656.62,
46-656.63, 46-656.65 to 46-656.67, 46-676, 46-678.01, and
81-15,176, Revised Statutes Supplement, 2002, and
sections 46-241, 46-602, 46-656.01, 46-656.02, 46-656.07,
46-656.10, 46-656.12, 46-656.24, 46-656.29, 46-656.30,
and 81-15,174, Revised Statutes Supplement, 2003; to
change tax 1levy provisions for natural resources
districts; to change provisions relating to management
plans, water appropriations, water policy, water wells,
public water supply, water transfers, and the Department
of Natural Resources; to provide a termination date for
provisions relating to the Water Policy Task Force; to
transfer, change, and eliminate provisions relating to
the Nebraska Ground Water Management and Protection Act;
to require insurance for remedial action and change dates
relating to the Petroleum Release Remedial Action Act; to
define and redefine terms; to provide and change powers
and duties; to create a board and a fund; to provide for
transfers of funds; to eliminate a committee; to
harmonize provisions; to provide operative dates; to
provide severability; to repeal the original sections; to
outright repeal sections 46-656.06, 46-656.09, 46-656.17,
46-656.18, 46-656.20, 46-656.22, 46-656.23, and
46-656.49, Reissue Revised Statutes of Nebraska, and
sections 46-656.15, 46-656.16, 46-656.28, and 46-656.50
to 46-656.61, Revised Statutes Supplement, 2002; and to

declare an emergency.

Be it enacted by the people of the State of Nebraska,
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Section 1. Section 2-1586, Reissue Revised Statutes of

Nebraska, is amended to read:

2-1586. Xt is kereby recognized The Legislature finds

that it is +he a public purpose of &his the state to properly
develop the water and related land resources of the state and that
it is in the public interest ef this state (1) to £imarneially

assigt in provide financial assistance to programs and projects

necessary essential to the development, preservation, and

maintenance of Nebraskals the state's water and related 1land

resources, including programs and projects for the (a) abatement of

pollution, (b) petemtialt reduction of potential flood damages, (c)

reservation of lands for resource development projects, (d)

provision of public irrigation facilities, (e) preservation and

development of fish and wildlife resources, (f) protection and

improvement of public 1lands, (g) provision of public outdoor

recreation lands and facilities, (h) provision and preservation of

the waters of #£his the state for all beneficial uses, including

domestic, agricultural, and manufacturing uses, (i) conservation of

land resources, and (j) protection of the health, safety, and

general welfare of the people, ef the State ef Nebraskar, and (2) to

£finaneially assist provide financial assistance to natural

resources districts in the preparation of management plans pursuant

to section 46—656+312 49 of this act.

Sec. 2. Section 2-1588, Revised Statutes Supplement,
2002, is amended to read:

2-1588. (1) Any money in the Nebraska Resources
Development Fund may be allocated by the commission in accordance
with sections 2-1586 to 2-1595 for utilization by the department,
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by any state office, agency, board, or commission, or by any
political subdivision of the State of Nebraska state which has the
authority to develop the state's water and related land resources.
Such money may be allocated in the form of grants or loans or for
acquiring state interests in water and related 1land resources
programs and projects undertaken within the state. The allocation
of funds to a program or project in one form shall not of itself
preclude additional allocations in the same or any other form to
the same program or project. Funds may also be allocated to assist
natural resources districts in the preparation of management plans

as provided in section 4665632 49 of this act. Funds so

allocated shall not be subject to sections 2-1589 to 2-1595.

(2) No project, including all related phases, segments,
parts, or divisions, shall receive more than ten million dollars
from the fund. On July 1, 1994, and each vyear thereafter, the
director shall adjust the project cost and payment limitation of
this subsection by an amount equal to the average percentage change
in the federal Department of Commerce, Bureau of the Census,
Composite Construction Cost Index for the prior three years.

(3) Prior to September 1 of each even-numbered year, a
biennial report shall be made to the Governor and the Clerk of the
Legislature describing the work accomplished by the use of such
development fund during the immediately preceding two-year period.
The report shall include a complete financial statement. Each
member of the Legislature shall receive a copy of such report wupon
making a request £fex if to the director.

Sec. 3. Section 2-3225, Reissue Revised Statutes of

Nebraska, is amended to read:
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2-3225. Each district shall have the power and authority
to 1levy a tax of not to exceed four and one-half cents on each one
hundred dollars of taxable valuation annually on all of the taxable
property within such district unless a higher 1levy is authorized

pursuant to section 77-3444. Each district shall also have the

power and authority to levy a tax equal to the dollar amount by

which its restricted funds budgeted to administer and implement

ground water management activities and integrated management

activities under the Nebraska Ground Water Management and

Protection Act exceed its restricted funds budgeted to administer

and implement ground water management activities and integrated

management activities for FY2003-04, not to exceed one cent on each

one hundred dollars of taxable valuation annually on all of the

taxable property within the district. The proceeds of such tax

shall be used, together with any other funds which the district may
receive from any source, for the operation of the district. When
adopted by the board, the levy shall be certified by the secretary
to the county clerk of each county which in whole or in part is
included within the district. Such levy shall be handled by the
counties in the same manner as other levies, and proceeds shall be
remitted to the district treasurer. Such 1levy shall not be
considered a part of the general county levy and shall not be
considered in connection with any 1limitation on levies of such
counties.

Sec. 4. Section 13-520, Revised Statutes Supplement,
2002, is amended to read:

13-520. The 1limitations in section 13-519 shall not
apply to (1) restricted funds budgeted for capital improvements,
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(2) restricted funds expended from a qualified sinking fund for
acquisition or replacement of tangible personal property with a
useful life of five years or more, (3) restricted funds pledged to
retire bonded indebtedness, used by a public airport to retire
interest-free loans from the Department of Aeronautics in 1lieu of
bonded indebtedness at a lower cost to the public airport, or used
to pay other financial instruments that are approved and agreed to
before July 1, 1999, in the same manner as bonds by a governing
body created under section 35-501, (4) restricted funds budgeted in
support of a service which is the subject of an agreement or a
modification of an existing agreement whether operated by one of
the parties to the agreement or by an independent joint entity or
joint public agency, (5) restricted funds budgeted to pay for
repairs to infrastructure damaged by a natural disaster which 1is
declared a disaster emergency pursuant to the Emergency Management
Act, e (6) restricted funds budgeted to pay for judgments, except
judgments or orders from the Commission of Industrial Relations,
obtained against a governmental unit which require or obligate a
governmental unit to pay such judgment, to the extent such judgment
is not paid by liability insurance coverage of a governmental unit,

or (7) the dollar amount by which restricted funds budgeted by a

natural resources district to administer and implement ground water

management activities and integrated management activities under

the Nebraska Ground Water Management and Protection Act exceed its

restricted funds budgeted to administer and implement ground water

management activities and integrated management activities for

FY2003-04.
Sec. 5. Section 46-226.03, Revised Statutes Supplement,
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2002, is amended to read:
46-226.03. For purposes of sections 46-226 to 46-243 and

section 10 of this act:

(1) Department means the Department of Natural Resources;

(2) Director means the Director of Natural Resources;

(3) 1Incidental underground water storage has the same
meaning as in section 46-296;

(4) Induced ground water recharge means the process by
which ground water withdrawn from wells near a natural stream is
replaced by surface water flowing in the stream;

(5) Intentional underground water storage has the same
meaning as in section 46-296;

(6) Public water supplier means a city, village,
municipal corporation, metropolitan utilities district, rural water
district, natural resources district, irrigation district,
reclamation district, or sanitary and improvement district which
supplies or intends to supply water to inhabitants of «cities,
villages, or rural areas for domestic or municipal purposes;

(7) TUnderground water storage has the same meaning as in
section 46-296; and

(8) Well means a well, subsurface collector, or other
artificial opening or excavation in the ground from which ground
water flows under natural pressure or is artificially withdrawn.

Sec. 6. Section 46-229, Revised Statutes Supplement,
2002, is amended to read:

46-229. All appropriations for water must be for a seme
beneficial or useful purpose and, except as provided 1in sections
46-290 to 46-294 and 46-2,122 to 46-2,125, when the apprepriater
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owner of an appropriation or his or her successor in interest

ceases to use it for such purpose for more than three five
consecutive years, the right may be terminated only by the director
£follewing & hearing pursuant to sections 46-229.02 to 46-229.05.

Sec. 7. Section 46-229.02, Reissue Revised Statutes of
Nebraska, is amended to read:

46-229.02. £ iE shall appear +hat any water
appropriation has rot been used £for seome benefieial or useful
purpese eor having been seo used at one time has eeased to be used
£for sueh purpese £or more +than +three econseeutive years,r +the
department shall appeoint a place and time of hearing, shall serve
netice upor the owrners of sueh water apprepriatien or sueh ditehs
eanal;s eor other diverting works te sheow eause by sueh time and at
sueckh plaece why the water appropriction owned by suech perser sheuld
not be deelared £forfeited and annulled beeause sueh water
appropriation had rot been used for mere +than +£hree eonseeutive
years prier +eo reeeiving such rotiee, and shall alse serve sueh
notice upon the landowners under such water appropriatien, ditehsr
er eanals The rotiece shall contain a copy of seetiorn 4622904 and
& department telephene number whiech any perser may eatl for
information regarding suffieient eause £for neonuse~

A water appropriation may be eaneceled by +the department
without complying with seetiens 4622901 teo 4622904 if the ewner
of sueh appreopriation fails teo comply with any of the corditions of

approvat in the permit- (1) If, based upon the results of a field

investigation or upon information, however obtained, the department

makes preliminary determinations (a) that an appropriation has not

been wused, in whole or in part, for a beneficial or useful purpose
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or having been so used at one time has ceased to be used, in whole

or in part, for such purpose for more than five consecutive years

and (b) that the department knows of no reason that constitutes

sufficient cause, as provided in section 46-229.04, for such nonuse

or that such nonuse has continued beyond the additional time

permitted because of the existence of any applicable sufficient

cause, the department shall serve notice of such preliminary

determinations upon the owner or owners of such appropriation and

upon any other person who is an owner of the land under such

appropriation. Such notice shall contain the information required

by section 46-229.03, shall be provided in the manner required by

such section, and shall be posted on the department's web site.

Each owner of the appropriation and any owner of the land under

such appropriation shall have thirty days after the mailing or last

publication, as applicable, of such notice to notify the

department, on a form provided by the department, that he or she

contests the department's preliminary determination of nonuse or

the department's preliminary determination of the absence of

sufficient cause for such nonuse. Such notification shall indicate

the reason or reasons the owner 1is contesting the department's

preliminary determination and include any information the owner

believes is relevant to the issues of nonuse or sufficient cause

for such nonuse.

(2) If no owner of the appropriation or of the land under

the appropriation provides notification to the department in

accordance with subsection (1) of this section, the director may

issue an order canceling the appropriation in whole or in part.

The extent of such cancellation shall not exceed the extent
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described in the department's notice to the owner or owners in

accordance with subsection (1) of this section. A copy of the

order canceling the appropriation, or part thereof, shall be posted

on the department's web site and shall be provided to the owner or

owners of the appropriation and to any other owner of the land

under the appropriation in the same manner that notices are to be

given in accordance with subsection (2), (3), or (4) of section

46-229.03, as applicable.

(3) If an owner of the appropriation provides

notification to the department in accordance with subsection (1) of

this section, the department shall review the owner's stated

reasons for contesting the department's preliminary determination

and any other information provided with the owner's notice. If the

department determines that the owner has provided sufficient

information for the department to conclude that the appropriation

should not be canceled, in whole or in part, it shall inform the

owners of the appropriation, and any other owners of the land under

the appropriation, of such determination.

(4) If the department determines that an owner has

provided sufficient information to support the conclusion that the

appropriation should be canceled only in part and if (a) the owner

or owners filing the notice of contest agree in writing to such

cancellation in part and (b) such owner or owners are the only

known owners of the appropriation and of the land under the

appropriation, the director may issue an order canceling the

appropriation to the extent agreed to by the owner or owners and

shall provide a copy of such order to such owner or owners.

(5) If the department determines that subsections (2),
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(3), and (4) of this section do not apply, it shall schedule and

conduct a hearing on the cancellation of the appropriation in whole

or in part. Notice of the hearing shall be provided to the owner

or owners who filed notices with the department pursuant to

subsection (1) of this section, to any other owner of the

appropriation known to the department, and to any other owner of

the land wunder the appropriation. The notice shall be posted on

the department's web site and shall be served or published, as

applicable, in the manner provided in subsection (2), (3), or (4)

of section 46-229.03, as applicable.

(6) Following a hearing conducted in accordance with

subsection (5) of this section and subsection (1) of section

46-229.04, the director shall render a decision by order. A copy

of the order shall be provided to the owner or owners of the

appropriation and to any other person who is an owner of the land

under the appropriation. The copy of the order shall be posted on

the department's web site and shall be served or published, as

applicable, in the same manner that notices are to be given in

accordance with subsection (2), (3), or (4) of section 46-229.03,

as applicable, except that if publication is required, it shall be

sufficient for the department to publish notice that an order has

been issued. Any such published notice shall identify the land or

lands involved and shall provide the address and telephone number

that may be used to obtain a copy of the order.

Sec. 8. Section 46-229.03, Reissue Revised Statutes of
Nebraska, is amended to read:

46-229.03. (1) The netiece shall <contain the date and
place ef hearing,; a dJdeseription of the water appreopriatiens the
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aumber thereof upor the books ard records ef +he departments the
date eof prierity; £he point of diversion, and a desexriptiorn of the
lands whieh are loecated urder sueh water appreopriatien— It shall
eall upen all persens interested irn suekh water apprepriatien teo
sheow eause why all or part of the same should nret be ecanceled and
annylleds The notiece shall be served persenally or by registered
or eertified mail at least thirty days before the date of hearing
upon +theose ownirng or contrelling the water appropriatior ard the
diteh; eanals er reservoir feor the purpese of using er stering
water fer any purpese if they are kanowr £e the department to be the
owners thereof and maintain ar effiece within £he State of Nebraska-

42+ I£ +£he persons named +in subsection 1) of this
seetion de not mairtain an offiee within the State of Nebrasker
then sueh potiee shall be served by the publiecation in seme legal
newspaper published or of gemeral eireulation in £he eournty 4in
whieh +he plaece of diversien eof sueh water appropriatiern is
lecateds oree a week for three conseeutive weeks prier e the date
ef hearing-

+3)- Exeept as provided in subseetion {4 of this seections
a copy of sueh notiee shall be persenally served or sent by either
registered or eertified mail teo all ether persons appearing £rom
the reecords ef +the ecounty elerk or register of deeds £o be

landowners under such appropriatiean- The notice provided by the

department in accordance with subsection (1) or (5) of section

46-229.02 shall contain: (a) A description of the appropriation;

(b) the number assigned to the appropriation by the department; (c)

the date of priority; (d) the point of diversion; (e) if the notice

is published, the section or sections of land which contain the

-12-
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lands located under such appropriation; (f) if the notice is served

by personal service or by registered or certified mail, a

description of the lands which are located under such

appropriation, a description of the information used by the

department to reach the preliminary determinations of nonuse, and a

copy of section 46-229.04; (g) a description of the owner's options

in response to the notice; (h) a department telephone number which

any person may call during normal business hours for more

information regarding the owner's rights and options, including

what constitutes sufficient cause for nonuse; (i) if the notice is

provided in accordance with subsection (1) of section 46-229.02 and

is mailed, a copy of the form that such owner may file to request a

departmental hearing; (j) if the notice is provided in accordance

with subsection (1) of section 46-229.02 and is published, the

location where the owner may obtain a form to file to request a

departmental hearing; and (k) if the notice is provided in

accordance with subsection (5) of section 46-229.02, the date,

time, and location of the hearing.

(2) For any owner whose name and address are known to the

department or can be reasonably obtained by the department, the

notice shall be served by personal service or by registered mail or

certified mail. Any landowner's name or address shall be

considered reasonably obtainable if that person is listed as an

owner of the land involved, on the records of the county clerk or

register of deeds for the county in which the land is located.

(3) For any owner whose name and address are not known to

the department and cannot reasonably be obtained by the department,

such notice shall be served by publication in a legal newspaper
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published or of general circulation in any county in which the

place of diversion is located and in a legal newspaper published or

of general circulation in each county containing land for which the

right to use water under the appropriation is subject to

cancellation. Each such publication shall be once each week for

three consecutive weeks.

(4) Landowners whose property under such appropriation is
located within the corporate limits of a city or village shall be
served by the publication of such notice in a 1legal newspaper
published or of general circulation in the county in which the city
or village is located. The notice shall be published once a each
week for three consecutive weeks. prier to the date of hearing-

Sec. 9. Section 46-229.04, Revised Statutes Supplement,
2002, is amended to read:

46-229.04. (1) At such hearing the verified field
investigation report of an employee of the department shall be
prima facie evidence for the forfeiture and annulment of such water
appropriation. If no ere person appears at the hearing, such water
appropriation or unused part thereof shall be declared forfeited

and annulled. If semeone interested an interested person appears

and contests the same, the department shall hear evidence, and if
it appears that such water has not been put to a beneficial use or
has ceased to be wused for such purpose for more than three five
consecutive years, the same shall be declared canceled and annulled
unless the department finds that (a) there has been sufficient

cause for such nonuse as provided for in subsection 3 (2), (3),

or (4) of this section or (b) subsection (5) or (6) of this section

applies.
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(2) E£ it is determined that sueh water has net been put
te benefieial use er has cecagsed to be used fer sueh purpese for
more tharn fen corgeeutive years; the water right shall be deelared
eaneceled arnd anpulled; exeept that for any water apprepriatien eor
part of a water appropriation on any traet of land under separate
ewnership, suffieient ecause £for nonuse shall be deemed £o exist
even if the period of nonuse was fer mere +£han £er ecorseeutive
years if the landowner used £he available water supply or ealy park
ef +he lard under £he water appreopriation beeause of an inadeguate
water suppiy-

3> I£ +he period of nonuse did =met exaeced fen
eceonseeutive years;, suffieient eause shall be deemed to exist if
sueh nonuse was a result of one or more of the following:

{a) The land subjeet +o +the appropriatien was plaeced
under an aereage reserve or produetieon gueota program or otherwise
withdrawn £from use as reguired for partieipation in any federal o=
state programs

+B) Federal; stater er loeal lawss ruless er regulatiens
temporarily prevernted er restrieted sueh user

o) The available water supply was inadeguate +to enable
the owner £o use the water for a benefieial or useful purpeoses

&) Use of the water was unnecessary beecause of elimatie
conditionss

o) €ECireumstances were sSuch +that a prudent persenr
£follewing +the dietates of geed husbandry, weuld ret have beer
expeected o use the watexry

+£) The werks, diversiors, or other faeilities essential
te use of +£he water were destreyed by a eause rot within the
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eentreol of the owrer of the appropriation, and geed £aith efferts
te repair or replace the works, diversieonsy or faeilities have beenrn
and are being mades

+e) The owner of +the appropriatien was in aetive
inveluntary serviee in the armed forees of the United States or was
in aetive veoluntary serviee during a time of exrisiss eor

) Eegal proececedings prevented or restrieted use of +&he

The department may speeify by rule and regulatien eother
eireumstances whieh shall be deemed to comstitute suffiecient eause~
44} If at the time of the hearing there is an applicatien
for ineidental or intentional underground water storage pending
before +£he department and filed by the owner of the appropriatieons

the proeceedirngs shall be conseolidated- Sufficient cause for nonuse

shall be deemed to exist for up to thirty consecutive years if such

nonuse was caused by the unavailability of water for that use. For

a river basin, subbasin, or reach that has been designated as

overappropriated pursuant to section 53 of this act or determined

by the department to be fully appropriated pursuant to section 54

of this act, the period of time within which sufficient cause for

nonuse because of the unavailability of water may be deemed to

exist may be extended beyond thirty years by the department upon

petition therefor by the owner of the appropriation if the

department determines that an integrated management plan being

implemented in the river basin, subbasin, or reach involved is

likely to result in restoration of a usable water supply for the

appropriation.

(3) Sufficient cause for nonuse shall be deemed to exist
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indefinitely if such nonuse was the result of one or more of the

following:

(a) For any tract of land under separate ownership, the

available supply was used but on only part of the land under the

appropriation because of an inadequate water supply;

(b) The appropriation is a storage appropriation and

there was an inadequate water supply to provide the water for the

storage appropriation or less than the full amount of the storage

appropriation was needed to keep the reservoir full; or

(c) The appropriation is a storage-use appropriation and

there was an inadequate water supply to provide the water for the

appropriation or use of the storage water was unnecessary because

of climatic conditions.

(4) ©Sufficient cause for nonuse shall be deemed to exist

for up to fifteen consecutive years if such nonuse was a result of

one or more of the following:

(a) Federal, state, or local laws, rules, or regulations

temporarily prevented or restricted such use;

(b) Use of the water was unnecessary because of climatic

conditions;

(c) Circumstances were such that a prudent person,

following the principles of good husbandry, would not have been

expected to use the water;

(d) The works, diversions, or other facilities essential

to use the water were destroyed by a cause not within the control

of the owner of the appropriation and good faith efforts to repair

or replace the works, diversions, or facilities have been and are

being made;
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(e) The owner of the appropriation was in active

involuntary service in the armed forces of the United States or was

in active voluntary service during a time of crisis;

(f) Legal proceedings prevented or restricted use of the

water; or

(g) The land subject to the appropriation is under an

acreage reserve program or production quota or is otherwise

withdrawn from use as required for participation in any federal or

state program or such land previously was under such a program but

currently is not under such a program and there have been not more

than five consecutive years of nonuse on that land since that land

was last under that program.

The department may specify by rule and regulation other

circumstances that shall be deemed to constitute sufficient cause

for nonuse for up to fifteen years.

(5) When an appropriation is held in the name of an

irrigation district, reclamation district, public power and

irrigation district, or mutual irrigation company or canal company

and the director determines that water under that appropriation has

not been used on a specific parcel of land for more than five years

and that no sufficient cause for such nonuse exists, the right to

use water under that appropriation on that parcel shall be

terminated and notice of the termination shall be posted on the

department's web site and shall be given in the manner provided in

subsection (2), (3), or (4) of section 46-229.03. The district or

company holding such right shall have five vyears after the

determination to assign the right to use that portion of the

appropriation to other land within and served by the district or
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company or to file an application for a transfer in accordance with

section 46-290. The department shall be notified of any such

assignment within thirty days thereafter. If the district or

company does not assign the right to wuse that portion of the

appropriation to other land, does not file an application for a

transfer within the five-year period, or does not notify the

department within thirty days after any such assignment, that

portion of the appropriation shall be canceled without further

proceedings by the department and the district or company involved

shall be so notified by the department. During the time within

which assignment of a portion of an appropriation is pending, the

allowable diversion rate for the appropriation involved shall be

reduced, as necessary, to avoid inconsistency with the rate allowed

by section 46-231 or with any greater rate previously approved for

such appropriation by the director in accordance with section 10 of

this act.

(6) When it is determined by the director that an

appropriation, for which the location of use has been temporarily

transferred in accordance with sections 46-290 to 46-294, has not

been used at the new location for more than five years and that no

sufficient cause for such nonuse exists, the right to use that

appropriation at the temporary location of use shall be terminated.

Notice of that termination shall be posted on the department's web

site and shall be given in the manner provided in subsection (2),

(3), or (4) of section 46-229.03. The right to reinitiate use of

that appropriation at the location of use prior to the temporary

transfer shall continue to exist for five vyears after the

director's determination, but if such use is not reinitiated at
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that location within such five-year period, the appropriation shall

be subject to cancellation in accordance with sections 46-229 to

46-229.04.

(7) If at the time of a hearing conducted in accordance

with subsection (1) of this section there is an application for

incidental or intentional underground water storage pending before

the department and filed by the owner of the appropriation, the

proceedings shall be consolidated.

Sec. 10. When a departmental proceeding that is

conducted pursuant to sections 46-229 to 46-229.04 concerns the

partial cancellation of an appropriation, the department may

receive evidence on the question of whether, following such partial

cancellation, a reduction in the rate of diversion to the maximum

rate prescribed in section 46-231 would result in an authorized

diversion rate 1less than the rate necessary, in the interests of

good husbandry, for the production of crops on the 1lands that

remain subject to the appropriation. If the director determines,

based on a preponderance of the evidence, that such rate would be

less than the rate necessary, in the interests of good husbandry,

for the production of crops, he or she may approve a diversion rate

for the remaining portion of the appropriation greater than the

maximum rate authorized by section 46-231. Such increased rate can

be no greater than the rate authorized for the appropriation prior

to the partial cancellation and no greater than the rate determined

by the director to be necessary, in the interests of good

husbandry, for the production of crops on the lands that remain

subject to the appropriation.

Sec. 11. Section 46-230, Revised Statutes Supplement,
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2002, is amended to read:

46-230. (1) As the adjudication of a stream progresses
and as each claim is finally adjudicated, the director shall make
and cause to be entered of record in his or her office an order
determining and establishing the priorities of right to wuse the
water of such stream, the amount of the appropriation of the
persons claiming water from such stream and the character of wuse
for which each appropriation is found to have been made, and the
address of the owner of each water appropriation. It shall be +&he
duty of every owner of an apprepriatien te give rotiee o the
department of its address and any change of its address er eof the
name of +he ewner of the aoppropriation: Netifieation shall be in
such form arnd shall inelude suceh evidenee of ownership a8 the
direeteor may by regulation reguirer Upen reeeipt of suech neoetiecesr
the department shall update its reecords- The departmernt shall net
eolleet a fee for the £iling of the neotiee-

(2) Whenever requested by the department, the owner of

any appropriation not held by an irrigation district, reclamation

district, public power and irrigation district, or mutual

irrigation or canal company shall provide the department with the

name, address, and telephone number of each then-current owner of

the appropriation and with the name, address, and telephone number

of any tenant or other person who is authorized by the owner to

receive opening and closing notices and other departmental

communications relating to the appropriation. Each appropriation

owner shall also notify the department any time there is a change

in any of such names, addresses, or telephone numbers. Notice of

ownership changes may be provided to the department in the manner
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provided in section 76-2,124 or in any other manner authorized by

the department. If notice of an ownership change is provided other

than in accordance with such section, the notice shall include such

evidence of ownership as the director may require. Notice of all

other changes may be provided in any manner authorized by the

department. Upon receipt of any new information, the department

shall update its records. The department shall not collect a fee

for the filing of any such information or for updating its records.

Sec. 12. Section 46-235.04, Revised Statutes Supplement,
2002, is amended to read:

46-235.04. (1) Induced ground water recharge
appropriations shall be administered in the same manner as
prescribed by Chapter 46, article 2, for other appropriations.
Appropriations for induced ground water recharge may be canceled

and annulled as provided in seetior 46—229-04 sections 46-229.02 to

46-229.05.

(2) The department may approve the transfer of priority
dates among water wells, including replacement water wells, located
within a single well field that are subject to an induced recharge
appropriation, or are part of an application for such an
appropriation, to improve the water well field's efficiency of
operation with respect to river flow. The transfers shall be
approved if the department finds that (a) the transfers would not
increase the quantity of induced ground water recharge under the
original priority date or application, (b) the amount of water
withdrawn from water wells wunder the original priority date or
application would not increase, (c) the quantity of streamflow
needed to sustain well field operation under the original priority
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date would decrease, (d) the transfer would not impair the rights
of other appropriators, and (e) the transfer is in the public
interest in the same manner as provided in section 46-235. The
department may assign multiple priority dates to a single water
well that replaces two or more water wells which are abandoned.
Replacement water wells installed pursuant to this subsection must
be installed within the same well field as the abandoned water
well. Notice shall be furnished and any hearing held as provided
in sections 46-291 £e 46293 and 46-292. For purposes of this
subsection, single well field means those contiguous tracts of land
owned or leased by the applicant containing two or more water wells
subject to induced recharge.

Sec. 13. Section 46-237, Revised Statutes Supplement,
2002, is amended to read:

46-237. (1) Within six months after approval and
allowance of an application other than an application to
appropriate public waters for induced ground water recharge, the
applicant shall file in the office of the department a map or plat
which shall conform to the rules and regulations of the department
as to material, size, amd coloring, and be upen a seale of net less
than twe ineches to the mile scale. Such map or plat shall show the
source from which the proposed appropriation is to be taken and all
proposed dams, dikes, reservoirs, canals, powerhouses, and other
structures for the purpose of storing, conveying, or using water
for any purpose whatsoever and their true courses or positions in
connection with the boundary lines and corners of lands which they
occupy. Land 3listed fer irrigation shall be shown in goverament
subdivisions or fraections thereof; as the ease may be; and =ne The
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lands to be irrigated shall be identified in the manner prescribed

by the department. No rights shall be deemed to have been acquired

until the provisions of this section have been complied with.

Failure Except as provided in subsection (2) of this section,

failure to so comply shall work a forfeiture of the appropriation
and all rights thereunder.

(2) For any appropriation with a priority date earlier

than 1958 but for which either the appropriator has failed to

comply with the requirements of subsection (1) of this section or a

map or plat required by such subsection has been lost or destroyed

through no fault of the appropriator, the lack of such compliance

or of such map or plat shall not be the basis for a departmental

adjudication or cancellation of the appropriation and the

appropriation shall not be subject to legal challenge by any party

on that basis.

(3) The department may notify any appropriator subject to

subsection (2) of this section of the need to file a map or plat of

lands wunder such appropriation. Unless the department grants an

extension for good cause shown, the appropriator shall file the

required map within three years after that notification and such

map shall conform to the rules and regulations of the department as

to material, size, coloring, and scale. TIf the appropriator fails

to comply, the department may deny the appropriator the right to

divert or withdraw water subject to the appropriation wuntil

compliance has been achieved.

Sec. 14. Section 46-241, Revised Statutes Supplement,
2003, is amended to read:
46-241. (1) Every person intending to construct and
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operate a storage reservoir for irrigation or any other beneficial
purpose or intending to construct and operate a facility for
intentional underground water storage and recovery shall, except as
provided in subsections (2) and (3) of this section and section
46-243, make an application to the department upon the prescribed
form and provide such plans, drawings, and specifications as are
necessary to comply with section 46-257. Such application shall be
filed and proceedings had thereunder in the same manner and under
the same rules and regulations as other applications. Upon the
approval of such application under this section and any approval
required by section 46-257, the applicant shall have the right to
construct and impound in such reservoir, or store in and recover
from such underground water storage facility, all water not
otherwise appropriated and any appropriated water not needed for
immediate use, to construct and operate necessary ditches for the
purpose of conducting water to such storage reservoir or facility,
and to condemn land for such reservoir, ditches, or other facility.
The procedure to condemn property shall be exercised in the manner
set forth in sections 76-704 to 76-724.

(2) Any person intending to construct an on-channel
reservoir with a water storage impounding capacity of 1less than
fifteen acre-feet measured below the crest of the lowest open
outlet or overflow shall be exempt from subsection (1) of this
section as long as there will be (a) no diversion or withdrawal of

water from the reservoir for any purpose other than for watering

range livestock and (b) no release eof water from the reservoir £fex

the purpese of to provide water for a downstream diversion or

withdrawal for any purpose other than for watering range livestock.
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This subsection does not exempt any person from the requirements of
section 46-257 or 54-2412.

(3) Any person intending to construct a reservoir,
holding pond, or lagoon for the sole purpose of holding, managing,
or disposing of animal or human waste shall be exempt from
subsection (1) of this section. This subsection does not exempt
any person from any requirements of section 46-233, 46-257, or
54-2412.

(4) Every person intending to modify or rehabilitate an
existing storage reservoir so that its impounding capacity is to be
increased shall comply with subsection (1) of this section.

(5) The owner of a storage reservoir or facility shall be
liable for all damages arising from leakage or overflow of the
water therefrom or from the breaking of the embankment of such
reservoir. The owner or possessor of a reservoir or intentional
underground water storage facility does not have the right to store
water in such reservoir or facility during the time that such water
is required in ditches for direct irrigation or for any reservoir
or facility holding a senior right. Every person who owns,
controls, or operates a reservoir or intentional underground water
storage facility, except political subdivisions of this state,
shall be required to pass through the outlets of such reservoir or
facility, whether presently existing or hereafter constructed, a
portion of the measured inflows to furnish water for 1livestock in
such amounts and at such times as directed by the department to
meet the requirements for such purposes as determined by the
department, except that a reservoir or facility owner shall not be
required to release water for this purpose which has been legally
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stored. Any dam shall be constructed in accordance with section
46-257, and the outlet works shall be installed so that water may
be released in compliance with this section. The requirement for
outlet works may be waived by the department upon a showing of good
cause. Whenever any person diverts water from a public stream and
returns it into the same stream, he or she may take out the same
amount of water, less a reasonable deduction for losses in transit,
to be determined by the department, if no prior appropriator for
beneficial use is prejudiced by such diversion.

(6) An application for storage and recovery of water
intentionally stored underground may be made only by an
appropriator of record who shows, by documentary evidence,
sufficient interest in the underground water storage facility to
entitle the applicant to the water requested.

Sec. 15. Section 46-261, Revised Statutes Supplement,
2002, is amended to read:

46-261. (1) The Department of Natural Resources may
require an appropriator or his or her agent to furnish the
department, by April 1 in any year, a list or map of all lands to
be irrigated, the acreage of each tract, and the mnames of the
owners, controllers, or officers for every ditch, reservoir, or
other device for appropriating, diverting, carrying, or
distributing water to be used as a basis for the distribution of
water until April 1 of the following year, and if so ordered such a
list or map shall be furnished by the appropriator or his or her
agent to the department.

(2) By April 1, any district or company which has
transferred an appropriation pursuant to sections 46-2,127 to
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46-2,129 in the previous calendar vyear shall provide the
department:

(a) A legal description and list or map of the tracts of
land receiving and transferring an appropriation of water, or
portion thereof, within the district or company;

(b) The water appropriation permit number under sections
46-233 to 46-235 and the priority date of the water appropriation;

(c) A statement on whether objections were filed, whether
a hearing was held, and how consent was given;

(d) The effective date of the transfer of the
appropriation; and

(e) A statement summarizing the water wuse on the
receiving and transferring tracts of land.

(3) The department may require the owner or controller of
any canal or ditch to install an approved recording gauge at one or
more specific locations to record the amount of water used.

(4) For any appropriation not held by an irrigation

district, a reclamation district, a public power and irrigation

district, or a mutual irrigation or canal company, the department

may require the owner of an appropriation for irrigation purposes

to provide the department with any or all of the following

information relative to the use of water under the appropriation

during the previous irrigation season: (a) A list or map of all

lands irrigated; (b) the acreage of each tract irrigated; (c) the

rate at which water was diverted; (d) the amount diverted; (e) for

any lands under the appropriation that were not irrigated, any

sufficient cause, as described in section 46-229.04, which the

appropriator claims was the reason for such nonuse; and (f) any
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other information needed by the department to properly monitor and

administer use of water under the appropriation. If the

appropriator claims sufficient cause for nonuse, he or she shall

also provide the department with any evidence the department

requires as a condition for accepting such claimed cause as

sufficient cause to excuse nonuse.

(5) The department shall net <£furrish may deny an

appropriator the right to any water to be delivered to or wused by

or through any ditch, reservoir, or other contrivance for the
appropriation, use, or storage of water umntil this seetion has beern

complied with if the appropriator is not in compliance with this

section, with subsection (2) of section 46-230, or with any

conditions of any permit, notice, or order of the department

concerning the appropriation. The department may construct bars or

dams or may install such other devices as are necessary to prevent

such delivery or use.

Sec. 16. Section 46-290, Revised Statutes Supplement,
2002, is amended to read:

46-290. Except a8 preovided in seetions 462120 £o
462,130, any persor having a permit +teo appropriate water £for
benefieial purposes issued pursuant te Chapter 46 wheo desires £o
transfer the use of such water appreopriatieon e a dJdifferent
leoeation withir +he same river basir than that speeified im the
permit shall apply feor appreval of such ehange £e the Department of

Natural Reseurees- (1) (a) Except as provided in this section and

sections 46-2,120 to 46-2,130, any person having a permit to

appropriate water for beneficial purposes issued pursuant to

sections 46-233 to 46-235, 46-241, or 46-242 and who desires (i) to
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transfer the use of such appropriation to a location other than the

location specified in the permit, (ii) to change that appropriation

to a different type of appropriation as provided in subsection (3)

of this section, or (iii) to change the purpose for which the water

is to be used under a natural-flow or storage-use appropriation to

a purpose not at that time permitted under the appropriation shall

apply for approval of such transfer or change to the Department of

Natural Resources.

(b) The application for such approval shall contain (i)

the number assigned to such appropriation by the department, (ii)

the name and address of the present holder of the appropriation,

(iii) if applicable, the name and address of the person or entity

to whom the appropriation would be transferred or who will be the

user of record after a change in the type of appropriation or

purpose of use under the appropriation, (iv) the legal description

of the land to which the appropriation is now appurtenant, (v) the

name and address of each holder of a mortgage or deed of trust for

the land to which the appropriation is now appurtenant, (vi) if

applicable, the 1legal description of the 1land to which the

appropriation is proposed to be transferred, (vii) if a transfer is

proposed, whether other sources of water are available at the

original location of use and whether any provisions have been made

to prevent either use of a new source of water at the original

location or increased use of water from any existing source at that

location, (viii) if applicable, the 1legal descriptions of the

beginning and end of the stream reach to which the appropriation is

proposed to be transferred for the purpose of augmenting the flows

in that stream reach, (ix) if a proposed transfer is for the
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purpose of increasing the quantity of water available for wuse

pursuant to another appropriation, the number assigned to such

other appropriation by the department, (x) the purpose of the

current use, (xi) if a change in purpose of use is proposed, the

proposed purpose of use, (xii) if a change in the type of

appropriation is proposed, the type of appropriation to which a

change is desired, (xiii) if a proposed transfer or change is to be

temporary in nature, the duration of the proposed transfer or

change, and (xiv) such other information as the department by rule

and regulation requires.

(2) If a proposed transfer or change is to be temporary

in nature, a copy of the proposed agreement between the current

appropriator and the person who is to be responsible for wuse of

water under the appropriation while the transfer or change is in

effect shall be submitted at the same time as the application.

(3) Regardless of whether a transfer or a change in the

purpose of use 1is involved, the following changes in type of

appropriation, if found by the Director of Natural Resources to be

consistent with section 46-294, may be approved subject to the

following:

(a) A natural-flow appropriation for direct out-of-stream

use may be changed to a natural-flow appropriation for aboveground

reservoir storage or for intentional underground water storage;

(b) A natural-flow appropriation for intentional

underground water storage may be changed to a natural-£flow

appropriation for direct out-of-stream use or for aboveground

reservoir storage;

(c) A natural-flow appropriation for direct out-of-stream

-31-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962

use, for aboveground reservoir storage, or for intentional

underground water storage may be changed to an instream

appropriation subject to sections 46-2,107 to 46-2,119 if the

director determines that the resulting instream appropriation would

be consistent with subdivisions (2), (3), and (4) of section

46-2,115;

(d) A natural-flow appropriation for direct out-of-stream

use, for aboveground reservoir storage, or for intentional

underground water storage may be changed to an appropriation for

induced ground water recharge if the director determines that the

resulting appropriation for induced ground water recharge would be

consistent with subdivisions (2) (a) (i) and (ii) of section 46-235;

and

(e) The incidental wunderground water storage portion,

whether or not previously quantified, of a natural-flow or

storage-use appropriation may be separated from the direct-use

portion of the appropriation and may be changed to a natural-flow

or storage-use appropriation for intentional underground water

storage at the same location if the historic consumptive use of the

direct-use portion of the appropriation is transferred to another

location or is terminated, but such a separation and change may be

approved only if, after the separation and change, (i) the total

permissible diversion under the appropriation will not increase,

(ii) the projected consequences of the separation and change are

consistent with the provisions of any integrated management plan

adopted in accordance with section 58 or 59 of this act for the

geographic area involved, and (iii) if the location of the proposed

intentional underground water storage is in a river basin,
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subbasin, or reach designated as overappropriated in accordance

with section 53 of this act, the integrated management plan for

that river basin, subbasin, or reach has gone into effect, and that

plan requires that the amount of the intentionally stored water

that is consumed after the change will be no greater than the

amount of the incidentally stored water that was consumed prior to

the change. Approval of a separation and change pursuant to this

subdivision (e) shall not exempt any consumptive use associated

with the incidental recharge right from any reduction in water use

required by an integrated management plan for a river basin,

subbasin, or reach designated as overappropriated in accordance

with section 53 of this act.

Whenever any change in type of appropriation is approved

pursuant to this subsection and as long as that change remains in

effect, the appropriation shall be subject to the statutes, rules,

and regulations that apply to the type of appropriation to which

the change has been made.

(4) The Legislature finds that induced ground water

recharge appropriations issued pursuant to sections 46-233 and

46-235 and instream appropriations issued pursuant to section

46-2,115 are specific to the location identified in the

appropriation. Neither type of appropriation shall be transferred

to a different location, changed to a different type of

appropriation, or changed to permit a different purpose of use.

(5) In addition to any other purposes for which transfers

and changes may be approved, such transfers and changes may be

approved if the purpose is (a) to augment the flow in a specific

stream reach for any instream wuse that the department has
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determined, through rules and regulations, to be a beneficial use

or (b) to increase the frequency that a diversion rate or rate of

flow specified in another valid appropriation is achieved.

For any transfer or change approved pursuant to

subdivision (a) of this subsection, the department shall be

provided with a report at least every five vyears while such

transfer or change is in effect. The purpose of such report shall

be to indicate whether the beneficial instream use for which the

flow is augmented continues to exist. If the report indicates that

it does not or if no report is filed within sixty days after the

department's notice to the appropriator that the deadline for

filing the report has passed, the department may cancel its

approval of the transfer or change and such appropriation shall

revert to the same location of use, type of appropriation, and

purpose of use as prior to such approval.

(6) A quantified or unquantified appropriation for

incidental underground water storage may be transferred to a new

location along with the direct-use appropriation with which it is

recognized if the director finds such transfer to be consistent

with section 46-294 and determines that the geologic and other

relevant conditions at the new location are such that incidental

underground water storage will occur at the new location. The

director may request such information from the applicant as is

needed to make such determination and may modify any such

quantified appropriation for incidental underground water storage,

if necessary, to reflect the geologic and other conditions at the

new location.

(7) Unless an incidental underground water storage
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appropriation is changed as authorized by subdivision (3) (e) of

this section or is transferred as authorized by subsection (6) of

this section or subsection (1) of section 46-291, such

appropriation shall be canceled or modified, as appropriate, by the

director to reflect any reduction in water that will be stored

underground as the result of a transfer or change of the direct-use

appropriation with which the incidental underground water storage

was recognized prior to the transfer or change.

Sec. 17. Section 46-291, Revised Statutes Supplement,
2002, is amended to read:
46-291. (1) Upon receipt of an application filed wunder

section 46-290+ <+he Direetor of Natural Reseoureces shall eause a
notiece of suech appliecation +to be published at +£he applieantls
expense at Zleast omree a week £for three weeks irn at least eone
newspaper of gereral eireulation in caech county corntaining lards eo=n
whieh the water appropriatieon is er is preopesed o be loeated ard a
newspaper of gemeral eireulatiern in Nebraska-

Sueh notiece shall be published at least onece a week £feor
three econseeutive weeks and shall eontair a deseriptiorn of the
water appropriations the number assigred such permit in the reecoxrds
of £he Departmernt of Natural Reseurees, the date of priority, a
deseription of +he lands +teo whieh sueh water appropriatiern is
proposed to be applied, and any other relevant information-

The notiee shall state that any persen may in weiting
ebjeet +to and reqguest a hearing or the applieation at any time
prier <o +the elaopse of +wo weeks £rom +the date eof £inal

publieation~ for a transfer in the 1location of use of an

appropriation, the Department of Natural Resources shall review it
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for compliance with this subsection. The Director of Natural

Resources may approve the application without notice or hearing if

he or she determines that: (a) The appropriation is used and will

continue to be wused exclusively for irrigation purposes; (b) the

only lands involved in the proposed transfer are (i) 1lands within

the quarter section of 1land to which the appropriation is

appurtenant, (ii) lands within such quarter section of land and one

or more quarter sections of land each of which is contiguous to the

quarter section of land to which the appropriation is appurtenant,

or (iii) lands within the boundaries or service area of and capable

of service by the same irrigation district, reclamation district,

public power and irrigation district, or mutual irrigation or canal

company ; (c) after the transfer, the total number of acres

irrigated under the appropriation will be no greater than the

number of acres that could 1legally be irrigated under the

appropriation prior to the transfer; (d) all the land involved in

the transfer is under the same ownership or is within the same

irrigation district, reclamation district, public power and

irrigation district, or mutual irrigation or canal company; (e) the

transfer will not result in a change in the point of diversion; and

(f) the transfer will not diminish the water supply available for

or otherwise adversely affect any other water appropriator. If

transfer of an appropriation with associated incidental underground

water storage is approved in accordance with this subsection, the

associated incidental underground water storage also may be

transferred pursuant to this subsection as long as such transfer

would continue to be consistent with the requirements of this

subsection. If necessary, the boundaries of the incidental
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underground water storage area may be modified to reflect any

change in the 1location of that storage consistent with such a

transfer. Transfers shall not be approved pursuant to this

subsection until the department has adopted and promulgated rules

and regulations establishing the criteria it will use to determine

whether proposed transfers are consistent with subdivision (1) (f)

of this section.

(2) If after reviewing an application filed under section

46-290 the director determines that it cannot be approved pursuant

to subsection (1) of this section, he or she shall cause a notice

of such application to be posted on the department's web site, to

be sent by certified mail to each holder of a mortgage or deed of

trust that is identified by the applicant pursuant to subdivision

(1) (b) (v) of section 46-290, and to be published at the applicant's

expense at least once each week for three consecutive weeks in at

least one newspaper of general circulation in each county

containing 1lands to which the appropriation is appurtenant and, if

applicable, in at least one newspaper of general circulation in

each county containing lands to which the appropriation is proposed

to be transferred.

(3) The notice shall contain: (a) A description of the

appropriation; (b) the number assigned to such appropriation in the

records of the department; (c) the date of priority; (d) if

applicable, a description of the land or stream reach to which such

water appropriation is proposed to be transferred; (e) if

applicable, the type of appropriation to which the appropriation is

proposed to be changed; (f) if applicable, the proposed change in

the purpose of use; (g) whether the proposed transfer or change is
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to be permanent or temporary and, if temporary, the duration of the

proposed transfer or change; and (h) any other information the

director deems relevant and essential to provide the interested

public with adequate notice of the proposed transfer or change.

(4) The notice shall state (a) that any interested person

may object to and request a hearing on the application by filing

such objections in writing specifically stating the grounds for

each objection and (b) that any such objection and request shall be

filed in the office of the department within two weeks after the

date of final publication of the notice.

(5) Within the time period allowed by this section for

the filing of objections and requests for hearings, the county

board of any county containing land to which the appropriation is

appurtenant and, if applicable, the county board of any county

containing land to which the appropriation is proposed to be

transferred may provide the department with comments about the

potential economic impacts of the proposed transfer or change in

such county. The filing of any such comments by a county board

shall not make the county a party in the application process, but

such comments shall be considered by the director in determining

pursuant to section 46-294 whether the proposed transfer or change

is in the public interest.

Sec. 18. Section 46-292, Revised Statutes Supplement,
2002, is amended to read:

46-292. The Department of Natural Resources may hold a
hearing on an application filed under section 46-290 on its own

motion and shall hold a hearing if reguested by any persen a timely

request therefor is filed by any interested person in accordance
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with section 46-291. Any such hearing shall be subject to section

61-206.

Sec. 19. Section 46-293, Revised Statutes Supplement,
2002, is amended to read:

46-293. Any hearing held pursuant o seetien 46292
shall be conducted in accordance with sectionms 61206 arnd 61207=

(1) The Director of Natural Resources shall independently review

each application subject to subsection (2) of section 46-291 to

determine whether the requirements of section 46-294 will be met if

the transfer or change is approved. The requirement of this

subsection is not altered when there are objectors who have become

parties to the proposed transfer or change, but if a hearing is

called by the Department of Natural Resources on its own motion or

as the result of a request therefor filed in accordance with

subsection (4) of section 46-291, any evidence considered by the

director in making such determinations shall be made a part of the

record of the hearing as provided in section 84-914.

(2) Either on his or her own motion or in response to

objections or comments received pursuant to subsection (4) or (5)

of section 46-291, the director may require the applicant to

provide additional information before a hearing will be scheduled

or, if no hearing is to be held, before the application will

receive further consideration. The information requested may

include economic, social, or environmental impact analyses of the

proposed transfer or change, information about the amount of water

historically consumed under the appropriation, copies of any plans

for mitigation of any anticipated adverse impacts that would result

from the proposed transfer or change, and such other information as
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the director deems necessary in order to determine whether the

proposed transfer or change is consistent with section 46-294.

Sec. 20. Section 46-294, Revised Statutes Supplement,
2002, is amended to read:

46-294. (1) The bireeteor of Natural Reseourees shall
approve an appltiecatiorn f£iled pursuant te seetieon 46290 ifs

4a)> The reguested change of loeation is within the same
river basin; wilt =net advergsely affeet any othexr water
appropriater,; anrd will net signifieantly adversely affeet any
riparian water user whe f£iles ar objeetion in writing prier £e the
hearings

) The reguested eharnge will use water from the same
souree of supply as the eurrent usey

+e)> The change of leocation will mot dimimiscsh +the supply
of water eotherwise availables

+d4)> The water will be applied +e a use in the same
preferenece eategory as the eurrent use,; a8 provided irn seetion
46204+ arnd

+e)> The reguested change is in the publie interest—-

The appliecant hkhas the burden of preoevirng that the change
of loeatien will comply with subdivisiens {(a) threough {e) eof £his
subseetion, exeept +that +the burden +is or the riparian user o
demonstrate his or hker riparian status and o demornstrate a
signifiecant adverse effeet on his er her use in order to prewvent
approval of an appltieatien—

2) In appreving arn applicatien; the direetor may impese
any reasorable conditions deemed necessary £o proteet the publie
interest- An approved change of leeatieon shall retain +he same

-40-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
priority date as that of the eriginal water right- Irn approving an
applieatien, +the direeter may (o) asutherize a greater number of
aeres e be irrigated if £the amount ard xrate ef water appreved
under +the original appropriatiorn is not inereased by the change of
leoeation or -(b) auvtheorizme the overlying of water appropriations e=n
the same londs as long as the limits provided in seetion 46231 are

not exeeededs- Except for applications approved in accordance with

subsection (1) of section 46-291, the Director of Natural Resources

shall approve an application filed pursuant to section 46-290 only

if the application and the proposed transfer or change meet the

following requirements:

(a) The application is complete and all other information

requested pursuant to section 46-293 has been provided;

(b) The proposed use of water after the transfer or

change will be a beneficial use of water;

(c) (1) Any requested transfer in the location of use is

within the same river basin as defined in section 46-288 or (ii)

the river basin from which the appropriation is to be transferred

is tributary to the river basin to which the appropriation is to be

transferred;

(d) Except as otherwise provided in subsection (4) of

this section, the proposed transfer or change, alone or when

combined with any new or increased use of any other source of water

at the original location or within the same irrigation district,

reclamation district, public power and irrigation district, or

mutual irrigation or canal company for the original or other

purposes, will not diminish the supply of water available for or

otherwise adversely affect any other water appropriator and will
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not significantly adversely affect any riparian water user who

files an objection in writing pursuant to section 46-291;

(e) The quantity of water that is transferred for

diversion or other use at the new location will not exceed the

historic consumptive use under the appropriation or portion thereof

being transferred, except that this subdivision does not apply to a

transfer in the location of use if both the current use and the

proposed use are for irrigation, the number of acres to be

irrigated will not increase after the transfer, and the location of

the diversion from the stream will not change;

(f) The appropriation, prior to the transfer or change,

is not subject to termination or cancellation pursuant to sections

46-229 to 46-229.04;

(g) If a proposed transfer or change is of an

appropriation that has been used for irrigation and is in the name

of an irrigation district, reclamation district, public power and

irrigation district, or mutual irrigation or canal company or is

dependent upon any such district's or company's facilities for

water delivery, such district or company has approved the transfer

or change;

(h) If the proposed transfer or change is of a

storage-use appropriation and if the owner of that appropriation is

different from the owner of the associated storage appropriation,

the owner of the storage appropriation has approved the transfer or

change;

(i) If the proposed transfer or change is to be

permanent, either (i) the purpose for which the water is to be used

before the transfer or change is in the same preference category

-42-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962

established by section 46-204 as the purpose for which the water is

to be wused after the transfer or change or (ii) the purpose for

which the water is to be used before the transfer or change and the

purpose for which the water is to be used after the transfer or

change are both purposes for which no preferences are established

by section 46-204;

(j) If the proposed transfer or change is to be

temporary, it will be for a duration of no less than one year and,

except as provided in section 22 of this act, no more than thirty

years;

(k) The transfer or change will not be inconsistent with

any applicable state or federal law and will not jeopardize the

state's compliance with any applicable interstate water compact or

decree or cause difficulty in fulfilling the provisions of any

other formal state contract or agreement; and

(1) The proposed transfer or change is in the public

interest. The director's considerations relative to the public

interest shall include, but not be limited to, (i) the economic,

social, and environmental impacts of the proposed transfer or

change and (ii) whether and under what conditions other sources of

water are available for the uses to be made of the appropriation

after the proposed transfer or change. The Department of Natural

Resources shall adopt and promulgate rules and regulations to

govern the director's determination of whether a proposed transfer

or change is in the public interest.

(2) The applicant has the burden of proving that the

proposed transfer or change will comply with subdivisions (1) (a)

through (1) of this section, except that (a) the burden is on a
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riparian user to demonstrate his or her riparian status and to

demonstrate a significant adverse effect on his or her use in order

to prevent approval of an application and (b) if both the current

use and the proposed use after a transfer are for irrigation, the

number of acres to be irrigated will not increase after the

transfer, and the location of the diversion from the stream will

not change, there 1is a rebuttable presumption that the transfer

will be consistent with subdivision (1) (d) of this section.

(3) In approving an application, the director may impose

any reasonable conditions deemed necessary to protect the public

interest, to ensure consistency with any of the other «criteria in

subsection (1) of this section, or to provide the department with

information needed to properly and efficiently administer the

appropriation while the transfer or change remains in effect. If

necessary to prevent diminution of supply for any other

appropriator, the conditions imposed by the director shall require

that historic return flows be maintained or replaced in quantity,

timing, and location. After approval of any such transfer or

change, the appropriation shall be subject to all water use

restrictions and requirements in effect at any new location of use

and, if applicable, at any new diversion location. An

appropriation for which a transfer or change has been approved

shall retain the same priority date as that of the original

appropriation. If an approved transfer or change is temporary, the

location of wuse, purpose of use, or type of appropriation shall

revert to the 1location of use, purpose of wuse, or type of

appropriation prior to the transfer or change.

(4) In approving an application for a transfer, the
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director may also authorize the overlying of water appropriations

on the same lands, except that if any such overlying of

appropriations would result in either the authorized diversion rate

or the authorized aggregate annual quantity that could be diverted

to be greater than is otherwise permitted by section 46-231, the

director shall limit the total diversion rate or aggregate annual

quantity for the appropriations overlain to the rate or quantity

that he or she determines is necessary, in the exercise of good

husbandry, for the production of crops on the land involved. The

director may also authorize a greater number of acres to be

irrigated if the amount and rate of water approved under the

original appropriation is not increased by the change of location.

An increase in the number of acres to be irrigated shall be

approved only if (a) such an increase will not diminish the supply

of water available to or otherwise adversely affect another water

appropriator or (b) the transfer would not adversely affect the

water supply for any river basin, subbasin, or reach that has been

designated as overappropriated pursuant to section 53 of this act

or determined to be fully appropriated pursuant to section 54 of

this act and (i) the number of acres authorized under the

appropriation when originally approved has not been increased

previously, (ii) the increase in the number of acres irrigated will

not exceed five percent of the number of acres being irrigated

under the permit before the proposed transfer or a total of ten

acres, whichever acreage is less, and (iii) all the wuse will be

either on the quarter section to which the appropriation was

appurtenant before the transfer or on an adjacent quarter section.

Sec. 21. Whenever a temporary transfer is approved in
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accordance with sections 46-290 to 46-294, the Department of

Natural Resources shall cause copies of the following to be filed

with the county clerk or register of deeds of the county in which

the land subject to the appropriation prior to the transfer is

located: (1) The permit by which the appropriation was

established; (2) the agreement by which the temporary transfer is

to be effected; and (3) the order of the Director of Natural

Resources approving the temporary transfer. Whenever renewal of a

temporary transfer is approved pursuant to section 22 of this act,

the department shall cause a copy of the order of the director

approving such renewal to be filed with the county clerk or

register of deeds of such county. Such documents shall be indexed

to the land subject to the appropriation prior to the transfer.

The costs of the filing and indexing shall be charged to the

applicant for the transfer or renewal, and failure to pay such

costs shall be grounds for the director to negate any prior

approval of the transfer or renewal.

Sec. 22. A temporary transfer or a change in the type or

purpose of use of an appropriation may be renewed or otherwise

extended by the parties thereto at any time following the midpoint

of the transfer or change term, but any such renewal or extension

is subject to review and approval pursuant to sections 46-290 to

46-294. No renewal or extension shall cause the term of any such

temporary transfer or change to exceed thirty years in duration

from the date the renewal or extension is approved by the Director

of Natural Resources.

Sec. 23. For purposes of assessment pursuant to sections

77-1343 to 77-1363, neither the temporary transfer or change of an
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appropriation nor any resulting land-use changes on the 1land to

which the appropriation was appurtenant prior to the transfer or

change shall cause the land to be reclassified to a lower value use

or the valuation of the land to be reduced, but the 1land may be

reclassified to a higher value use and its valuation may be

increased if a higher value use is made of the 1land while the

temporary transfer or change is in effect. Land from which an

appropriation has been permanently transferred shall be classified

and valued for tax purposes in accordance with the use of the land

after the transfer.

Sec. 24. During the time within which a temporary

transfer or change in purpose of use of an appropriation is in

effect, the appropriation may not be used to invoke any rights of

condemnation that are based on preference of use, but such

appropriation shall be subject to the exercise of such rights by

owners of other appropriations that are for water uses superior to

the pretransfer or prechange use of the water under the transferred

or changed appropriation.

Sec. 25. The Director of Natural Resources may adopt

and promulgate rules and regulations to carry out sections 46-290

to 46-294 and sections 21 to 24 of this act.

Sec. 26. Section 46-295, Revised Statutes Supplement,
2002, is amended to read:

46-295. The Legislature recognizes that, as a result of
water project operations, surface water in some areas of the state
has been, 1is, and will be in the future intentionally and
incidentally stored in and withdrawn from underground strata. The
Legislature acknowledges that rights to water intentionally or
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incidentally stored underground and rights to withdrawal of such
water should be formally recognized and quantified and recognizes
the propriety of all beneficiaries proportionately sharing, to the
extent of potential benefit from intentional underground water
storage, in the financial obligations necessary for construction,
operation, and maintenance of water projects which cause
intentional underground water storage.

The Legislature finds that uses of water for incidental
and intentional underground water storage are beneficial uses of
water which contribute to the recharge of Nebraska's aquifers and
that comprehensive, conjunctive management of surface water and
intentional or incidental underground water storage 1is essential
for the continued economic prosperity and well-being of the state,
serves the public interest by providing an element of certainty
essential for investment in water resources development, and will
improve Nebraska's standing in the event of interstate dispute.

To facilitate optimum beneficial use of water by the
people of Nebraska, the Legislature recognizes the need for
authorizing the recognition of incidental underground water
storage, for authorizing intentional underground water storage, and
for authorizing the levying and collection of fees and assessments
on persons who withdraw or otherwise use or benefit from
intentional underground water storage as provided in sections
46-299 to 46-2,106.

Nothing in sections 46-202, 46-226.01, 46-226.02, 46-233,
46-240, 46-241, 46-242, 46-295 to 46-2,106, and 46-544+y and

46—656-23 and section 52 of this act shall be construed to alter

existing statutes regarding the relationship between naturally
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occurring surface and ground water.

Sec. 27. Section 46-296, Revised Statutes Supplement,
2002, is amended to read:

46-296. As uged im For purposes of sections 33-105,

46-202, and 46-295 to 46-2,106, unless the context otherwise
requires:

(1) Department means the Department of Natural Resources;

(2) Director means the Director of Natural Resources;

(3) Person means a natural person, partnership, limited
liability company, association, corporation, municipality, or
agency or political subdivision of the state or of the federal
government;

(4) Underground water storage means the act of storing or
recharging water in underground strata. Such water shall be known
as water stored underground but does not include ground water as

defined in section 46—656-07 46 of this act which occurs naturally;

(5) Intentional underground water storage means
underground water storage which is an intended purpose or result of
a water project or use. Such storage may be accomplished by any
lawful means such as injection wells, infiltration basins, canals,
reservoirs, and other reasonable methods; and

(6) Incidental underground water storage means
underground water storage which occurs as an indirect result,
rather than an intended or planned purpose, of a water project or
use and includes, but is not limited to, seepage from reservoirs,
canals, and laterals, and deep percolation from irrigated lands.

Sec. 28. Section 46-2,112, Revised Statutes Supplement,
2002, is amended to read:
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46-2,112. The director shall set a £ime and plaece fer
hearing every fifteen years frem the date & A permit to appropriate

water for instream flows shall be subject to review every fifteen

years after it is granted. Notice of £he heaxring a pending review

shall be giver to the parties te the eriginal applieatior arnd shall
be published in a newspaper published or of general circulation in
the area involved at least once each week for three consecutive
weeks, the last publication to be not tess thar sever days prier to

£he hearing later than fourteen vyears and ten months after the

permit was granted or after the date of the director's action

following the last such review, whichever is later. The notice

shall state that any interested person may file comments relating

to the review of the instream appropriation or may request a

hearing to present evidence relevant to such review. Any such

comments or request for hearing shall be filed in the headquarters

office of the department within six weeks after the date of final

publication of the notice. TIf requested by any interested person,

the director shall schedule a hearing. The purpose of the hearing

shall be to receive evidence regarding whether the water
appropriated under the permit still provides the beneficial wuses
for which the permit was granted and whether the permit is still in
the public interest. The hearing shall proceed under the
rebuttable presumption that the appropriation continues to provide
the beneficial wuses for which the permit was granted and that the
appropriation is in the public interest. After the hearing, the
director may by order modify or cancel, in whole or in part, the
instream appropriation.

Sec. 29. Section 46-2,119, Revised Statutes Supplement,
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2002, is amended to read:

46-2,119. Instream appropriations shall be administered
in the same manner as prescribed by Chapter 46, article 2, for

other appropriations. Reservoirs - exeept that existing reserveirs

shall not be required by the director to release, for the benefit

of an instream appropriation, water previously impounded in

accordance with section 46-241 or 46-243. Reservoirs with storage

rights senior to an instream appropriation shall not be required to

pass, for the benefit of that instream appropriation, inflows that

could be stored by such reservoir if the instream appropriation

were not in effect. Notwithstanding subsection (5) of section

46-241, a reservoir with storage rights senior to an instream

appropriation also shall not be required to pass inflows for

downstream direct irrigation if the appropriation for direct

irrigation is junior to and would be denied water because of that

instream appropriation. impounded water £for ingtream

appropriations- Instream flow appropriatiens shall net be superier
o existing storage rights as preovided in seetion 46243 Instream
appropriations may be canceled as provided in seetien 4622904

sections 46-229.02 to 46-229.05.

Sec. 30. Section 46-2,127, Reissue Revised Statutes of
Nebraska, is amended to read:

46-2,127. After obtaining approval of an application for
transfer and map pursuant to sections 46-2,122 to 46-2,126, the
board of directors of any irrigation district, reclamation
district, public power and irrigation district, rural water
district, or mutual irrigation or canal company may transfer an
appropriation of water distributed for agricultural purposes from a
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tract or tracts of land within the district or served by the
company to another tract or tracts of land within the boundaries of
the district or served by the company if:

(1) The district or company finds that the transferring
tract of land has received and had water, delivered by the district
or company pursuant to a valid water appropriation, beneficially
applied in 4&) at least one of the preceding £hree five consecutive
years or +b) at least onre of the preeceding ten conseecutive years if
the distriet or company f£inds that there has been sufficient cause
for nonuse in the same manner as provided in section 46-229.04;

(2) The owner of the 1land to which the water
appropriation is attached consents in writing to the transfer of
the appropriation from his or her tract of land;

(3) The water appropriation, or portion thereof, proposed
to be transferred has not been transferred by the board of
directors of the district or company in the previous four years;

(4) The water allotment on the receiving tract of land
will not exceed the amount that can be beneficially used for the
purposes for which the appropriation was made and will not exceed
the least amount of water that experience may indicate is
necessary, in the exercise of good husbandry, for the production of
crops; and

(5) After the transfer, the aggregate water use within
the district or company will not exceed the aggregate water
appropriation held by the district or company for the benefit of
owners of land to which the water appropriations are attached.

Sec. 31. Section 46-2,132, Revised Statutes Supplement,
2002, is amended to read:

-52-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962

46-2,132. (1) The members of the Water Policy Task Force
shall include: (a) Twenty irrigators, with at least one irrigator
from each of the state's thirteen river basins, giving
consideration to maintaining a balance between surface water users
and ground water users. Three irrigators shall be selected from
the Republican River Basin, two irrigators shall be selected from
the North Platte River Basin, two irrigators shall be selected from
the middle Platte River Basin, two irrigators shall be selected
from the Loup River Basin, two irrigators shall be selected from
the Elkhorn River Basin, two irrigators shall be selected from the
Big Blue River Basin, one irrigator shall be selected from the
South Platte River Basin, one irrigator shall be selected from the
lower Platte River Basin, one irrigator shall be selected from the
Little Blue River Basin, one irrigator shall be selected £from the
Nemaha River Basin, one irrigator shall be selected from the
Niobrara River Basin, one irrigator shall be selected from the
White Hat River Basin, and one irrigator shall be selected from the
Missouri tributaries basin; (b) three representatives from
differing agricultural organizations; (c) three representatives
from differing environmental organizations; (d) two representatives
from differing recreational organizations; (e) three
representatives to represent the state at 1large; (£) five
representatives suggested for the Governor's consideration by the
Nebraska Association of Resources Districts; (g) four
representatives suggested for the Governor's consideration by the
Nebraska Power Association; (h) five representatives suggested for
the Governor's consideration by the League of Nebraska
Municipalities, with consideration given to maintaining a balance
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between larger and smaller municipalities; and (i) such other
members as the Governor deems appropriate to provide the task force
with adequate and balanced representation. The Governor shall
notify the Legislature upon completion of the appointments.

(2) Additional members of the task force shall be: (a)
One representative from the Department of Natural Resources to
coordinate as appropriate with other state agencies; (b) ome
representative from the Attorney General's office; (c) the
chairperson of the Natural Resources Committee of the Legislature;
and (d) the vice chairperson of the Natural Resources Committee of
the Legislature. Other members of the Legislature may participate
as desired.

(3) If any member of the task force is unable to serve

for any reason, the Governor shall appoint a successor to such

member. The successor shall represent the same constituency as the

member such successor replaces.

Sec. 32. Section 46-2,135, Revised Statutes Supplement,
2002, is amended to read:

46-2,135. The Water Policy Task Force shall meet at
least £eur +imes twice each year to consider the proposals and
recommendations of the executive committee and any other additiomnal
times as the executive committee determines to be necessary to
accomplish the objectives established in section 46-2,131.

Sec. 33. Sections 46-2,131 to 46-2,137 terminate

December 31, 2009.

Sec. 34. Section 46-601.01, Revised Statutes Supplement,
2002, is amended to read:
46-601.01. For purposes of Chapter 46, article 6:
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(1) Water well means any excavation that 1is drilled,
cored, bored, washed, driven, dug, jetted, or otherwise constructed
for the purpose of exploring for ground water, monitoring ground
water, utilizing the geothermal properties of the ground, obtaining
hydrogeologic information, or extracting water from or injecting

water fluid as defined in section 81-1502 into the underground

water reservoir. Water well does not include any excavation made
for obtaining or prospecting for o0il or natural gas or for
inserting media to repressure o0il or natural gas bearing formations
regulated by the Nebraska 0il and Gas Conservation Commission; and

(2) Common carrier means any carrier of water including a
pipe, canal, ditch, or other means of piping or adjoining water for
irrigation purposes.

Sec. 35. Section 46-602, Revised Statutes Supplement,
2003, is amended to read:

46-602. (1) Each water well completed in this state on
or after July 1, 2001, excluding test holes and dewatering wells to
be used for less than ninety days, shall be registered with the
Department of Natural Resources as provided in this section within
sixty days after completion of construction of the water well. The
water well contractor as defined in section 46-1213 constructing
the water well, or the owner of the water well if the owner
constructed the water well, shall file the registration on a form
made available by the department and shall also file with the
department the information from the well log required pursuant to
section 46-1241. The department shall, by January 1, 2002, provide
water well contractors with the option of filing such registration
forms electronically. No signature shall be required on forms
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filed electronically. The fee required by subsection (3) of
section 46-1224 shall be the source of funds for any required fee
to a contractor which provides the on-line services for such
registration. Any discount in the amount paid the state by a
credit card, charge card, or debit card company or a third-party
merchant bank for such registration fees shall be deducted from the
portion of the registration fee collected pursuant to section
46-1224.

(2) (a) If the newly constructed water well is a
replacement water well, the registration number of the water well
it replaces, if applicable, and the date the original water well
was or will be decommissioned shall be included on the registration
form. For purposes of this section, replacement water well means a
water well which (i) replaces an abandoned water well within three
years after the last operation of the abandoned water well or
replaces a water well that will not be used after construction of
the new water well and the original water well will be abandoned
within one year after such construction and (ii) is constructed to
provide water to the same tract of land served by the water well
being replaced.

(b) No water well shall be registered as a replacement
water well until the Department of Natural Resources has received a
properly completed notice of abandonment for the water well being
replaced. Such notice shall be completed by (i) the water well
contractor as defined in section 46-1213 who decommissions the
water well, (ii) the pump installation contractor as defined in
section 46-1209 who decommissions the water well, or (iii) the
owner if the owner decommissions a driven sandpoint well which is
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on land owned by him or her for farming, ranching, or agricultural
purposes or as his or her place of abode. The Department of Health
and Human Services Regulation and Licensure shall, by rule and
regulation, determine which contractor or owner shall be
responsible for such notice in situations in which more than one
contractor or owner may be required to provide notice under this
subsection.

(3) For a series of two or more water wells completed and
pumped into a common carrier as part of a single site plan for
irrigation purposes, a registration form and a detailed site plan
shall be filed for each water well. The registration form shall
include the registration numbers of other water wells included in
the series if such water wells are already registered.

(4) A series of water wells completed for purposes of
installation of a ground heat exchanger for a structure for
utilizing the geothermal properties of the ground shall be
considered as one water well. One registration form and a detailed
site plan shall be filed for each such series.

(5) One registration form shall be required along with a
detailed site plan which shows the location of each such water well
in the site and a log from each such water well for water wells
constructed as part of a single site plan for (a) monitoring ground
water, obtaining hydrogeologic information, or extracting
contaminants from the ground, (b) water wells constructed as part
of remedial action approved by the Department of Environmental
Quality pursuant to section 66-1525, 66-1529.02, or 81-15,124, and
(c) water well owners who have a permit issued pursuant to the
Industrial Ground Water Regulatory Act and also have an underground
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injection control permit issued by the Department of Environmental
Quality.

(6) The department shall be notified by the owner of any
change in the ownership of a water well required to be registered
under this section. Notification shall be in such form and include
such evidence of ownership as the Director of Natural Resources by
rule and regulation directs. The department shall use such notice
to wupdate the registration on file. The department shall not
collect a fee for the filing of the notice.

(7) The water well contractor or pump installation
contractor responsible therefor shall notify the department on a
form provided by the department of any pump installation or any
modifications to the construction of the water well or pump, after
the initial registration of the well. A water well owner shall
notify the department on a form provided by the department of any
other changes or any inaccuracies in recorded water well
information, including, but not limited to, changes in use. The
department shall not collect a fee for the filing of the notice.

(8) Whenever a water well becomes an illegal water well

as defined in section 46—656-0% 46 of this act, the owner of the

water well shall either correct the deficiency that causes the well
to be an 1illegal water well or shall cause the proper
decommissioning of the water well in accordance with rules and
regulations adopted pursuant to the Water Well Standards and
Contractors! Licensing Act. The water well contractor who
decommissions the water well, the pump installation contractor who
decommissions the water well, or the owner if the owner
decommissions a driven sandpoint well which is on land owned by him
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or her for farming, ranching, or agricultural purposes or as his or
her place of abode, shall provide a properly completed notice of
abandonment to the Department of Natural Resources within sixty
days. The Department of Health and Human Services Regulation and
Licensure shall, by rule and regulation, determine which contractor
or owner shall be responsible for such notice in situations in
which more than one contractor or owner may be required to provide
notice under this subsection. The Department of Natural Resources
shall not collect a fee for the filing of the notice.

(9) Except for water wells which are used solely for
domestic purposes and were constructed before September 9, 1993,
and for test holes and dewatering wells used for less than ninety
days, each water well which was completed in this state before July
1, 2001, and which is not registered on that date shall be an
illegal water well wuntil it is registered with the Department of
Natural Resources. Such registration shall be completed by a water
well contractor or by the current owner of the water well, shall be
on forms provided by the department, and shall provide as much of
the information required by subsections (1) through (5) of this
section for registration of a new water well as is possible at the
time of registration.

(10) Water wells which are or were wused solely for

injecting any fluid other than water into the wunderground water

reservoir, which were constructed before the operative date of this

section, and which have not been properly decommissioned on or

before the operative date of this section shall be registered on or

before July 1, 2005.

Sec. 36. Section 46-609, Reissue Revised Statutes of
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Nebraska, is amended to read:

46-609. (1) Ne Except as otherwise provided by this

section or section 46-610, no irrigation water well shall be

drilled wupon any land in this state within six hundred feet of any
registered irrigation water well exeept +a) any water well &he
water £rem whieh is used selely for deomestie;, eulimary, steoek use
or a rareh or farm, or the watering of lawns and gardens feor family
use or profit where the area to be irrigated does nrot exeeed £we
aeress +Hb) a8 provided in seetien 46610, and (e} +hat any
irrigation water well which replaces an irrigation water well and

no existing nonirrigation water well within six hundred feet of any

registered irrigation water well shall be wused for irrigation

purposes. Such spacing requirement shall not apply to (a) any well

used to irrigate two acres or 1less or (b) any replacement

irrigation water well if it is drilled within fifty feet of the

irrigation water well being replaced and if the water well being

replaced was drilled prior to September 20, 1957, and whiek is less

than six hundred feet from a registered irrigation water well.
shall be drilled within £ifty feet of the old water well-

(2) The spacing protection of subsection (1) of this
section shall apply to an unregistered water well for a period of
£hirty sixty days after completion of such water well.

Sec. 37. Section 46-613.02, Revised Statutes Supplement,
2002, is amended to read:

46-613.02. Any person violating any provision of
sections 46-601 to 46-613.01 or furnishing false information under
such sections shall be guilty of a Class IV misdemeanor. The
Department of Natural Resourees may enforee sueh seetions by
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General and the county attorneys may pursue appropriate proceedings

pursuant to this section when notified by the Director of Natural

Resources that such a violation has occurred.

Sec. 38. Section 46-651, Reissue Revised Statutes of
Nebraska, is amended to read:

46-651. (1) Except as provided in section 46-653 or
46-654, (a) no irrigation or industrial water well or water well of
any other public water supplier shall be drilled within one
thousand feet of any registered water well of any public water
supplier, (b) no water well of any such public water supplier shall
be drilled within one thousand feet of any registered irrigation or
industrial water well, (c) no irrigation water well shall be
drilled within one thousand feet of a registered industrial water
well, and (d) no industrial water well shall be drilled within one
thousand feet of a registered irrigation or industrial water well.
Such prohibitions shall not apply to water wells owned by the same
person.

(2) An existing water well for which a change in the

intended use is proposed shall be subject to any spacing

requirement in subsection (1) of this section that would apply to

the drilling of a new water well at the same location for the new

use intended.

(3) The well-spacing protection of subseetion )

subsections (1) and (2) of this section shall apply to an

unregistered water well for a period of only £hkizEy sixty days
following completion of such water well.
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(4) The spacing requirements in subsection (1) of this

section shall not apply to any replacement water well if that water

well 1is drilled within fifty feet of the water well being replaced

and if the water well being replaced was drilled prior to the

operative date of this section, was in compliance with any

applicable spacing statute when drilled, and is 1less than omne

thousand feet from the registered water well for which spacing

protection is provided.

Sec. 39. Section 46-653, Revised Statutes Supplement,
2002, is amended to read:
46-653. Any person may apply to the Director of Natural

Resources for a special permit to drill or to change the intended

use of a water well without regard to the spacing requirements of
section 46-651. Such application shall be on a form prescribed and
furnished by the director and shall contain a statement of the

precise location of the water well or proposed water well, facts

justifying the request for such special permit, the size or
proposed size of such water well, expressed in gallons per minute,
to the extent that capacity is susceptible of advance

determination, and, if applicable, the name of the person who is

actually going to drill the water well. A separate application
shall be submitted for each water well for which a special permit
is sought, and each application shall be accompanied by a fee of
twelve dollars and fifty cents which shall be remitted to the State
Treasurer for credit to the General Fund. When considering the
approval or rejection of any such application, the director shall
consider the facts offered as justification of the need for the
special permit, the known ground water supply, and such other
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pertinent information as may be available. Such application may be
approved or disapproved in whole or in part and the special permit
issued or refused accordingly.

Sec. 40. (1) A public water supplier as defined in

section 46-638 may obtain protection for a public water supply

wellfield from encroachment from other water wells by £filing with

the Department of Natural Resources a notice of intent to consider

a wellfield. The notice of intent shall include:

(a) The legal description of the land being considered as

a public water supply wellfield; and

(b) Written consent of the owner of the 1land considered

for a public water supply wellfield, allowing the public water

supplier to conduct an evaluation as to whether such 1land is

suitable for a public water supply wellfield.

(2) A notice of intent filed under this section shall be

limited to a contiguous tract of land. No public water supplier

shall have more than three notices of intent under this section on

file with the department at any one time.

(3) A notice of intent filed under this section shall

expire one year after the date of filing and may be renewed for one

additional year by filing with the department a notice of renewal

of the original notice of intent filed under this section before

expiration of the original notice of intent.

(4) At the time a notice of intent or a notice of renewal

is filed with the department, the public water supplier shall:

(a) Provide a copy of the notice to the owners of land

adjoining the land being considered for a wellfield;

(b) Provide a copy of the notice to the natural resources
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district or districts within which the land being considered for a

wellfield is located; and

(c) Publish a copy of the notice in a newspaper of

general circulation in the area in which the wellfield is being

considered.

(5) (a) Except as provided in subdivisions (b) and (c) of

this subsection, during the time that a notice of intent under this

section is in effect, no person may drill or construct a water

well, as defined in section 46-601.01, within the following number

of feet of the boundaries of the land described in the notice of

intent, whichever is greater:

(i) One thousand feet; or

(ii) The maximum number of feet specified in any

applicable regulations of a natural resources district that a well

of a public water supplier must be spaced from another well.

(b) Any person who, at 1least one hundred eighty days

prior to filing a notice of intent, obtained a valid permit from a

natural resources district to drill or construct a water well

within the area subject to the protection provided by this section

is not prohibited from drilling or constructing a water well.

(c) The public water supplier may waive the protection

provided by this section and allow a person to drill or construct a

new or replacement water well within the area subject to the

protection provided by this section.

(6) Within thirty days after the public water supplier

reaches a determination that the land described in a particular

notice of intent 1is not suitable for a public water supply

wellfield, the public water supplier shall notify the Department of
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Natural Resources, the owner of the land described in the notice of

intent, and the owners of the contiguous tracts of land of such

determination. Upon receipt by the department of the notice of

such determination, the notice of intent that contains the

description of such tract of land shall terminate immediately,

notwithstanding any other provision of this section.

Sec. 41. Section 46-656.01, Revised Statutes Supplement,
2003, is amended to read:

4665601~ Sections 4665601 £o 4665667 41 to 93 of
this act shall be known and may be cited as the Nebraska Ground
Water Management and Protection Act.

Sec. 42. Section 46-656.02, Revised Statutes Supplement,
2003, is amended to read:

46—656-02- The Legislature finds that ownership of water
is held by the state for the benefit of its citizens, that ground
water is one of the most valuable natural resources in the state,
and that an adequate supply of ground water is essential to the
general welfare of the citizens of this state and to the present
and future development of agriculture in the state. The
Legislature recognizes its duty to define broad policy goals
concerning the wutilization and management of ground water and to
ensure local implementation of those goals. The Legislature also
finds that natural resources districts have the legal authority to
regulate certain activities and, except as otherwise specifically
provided by statute, as local entities are the preferred regulators
of activities which may contribute to ground water depletion.

Every landowner shall be entitled to a reasonable and
beneficial use of the ground water underlying his or her 1land
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subject to the provisions of Chapter 46, article 6, and the
Nebraska Ground Water Management and Protection Act and the
correlative rights of other landowners when the ground water supply
is insufficient for all users. The Legislature determines that the
goal shall be to extend ground water reservoir life to the greatest
extent practicable consistent with beneficial wuse of the ground
water and best management practices.

The Legislature further recognizes and declares that the
management, protection, and conservation of ground water and the
beneficial use thereof are essential to the economic prosperity and
future well-being of the state and that the public interest demands
procedures for the implementation of management practices to
conserve and protect ground water supplies and to prevent the
contamination or inefficient or improper wuse thereof. The
Legislature recognizes the need to provide for orderly management
systems in areas where management of ground water is necessary to
achieve locally determined ground water management objectives and
where available data, evidence, or other information indicates that
present or potential ground water conditions, including
subirrigation conditions, require the designation of areas with
special regulation of development and use.

Nothing 4ir +he Nebraska GCreund Water Management and
Proteetion Aet relating to the contaminatien eof ground waker 8
intended +o limit +the pewers of the Department of Environmental
Quality prowvided irn Chapter 81, artiele 15—+

Sec. 43. Section 46-656.05, Revised Statutes Supplement,
2002, is amended to read:

46-656-05- The Legislature further finds:
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(1) The management, conservation, and beneficial wuse of
hydrologically connected ground water and surface water are
essential to the continued economic prosperity and well-being of
the state, including the present and future development of
agriculture in the state;

(2) Hydrologically connected ground water and surface
water may need to be managed differently from unconnected ground
water and surface water in order to permit equity among water users
and to optimize the beneficial use of interrelated ground water and
surface water supplies;

(3) Natural resources districts already have significant
legal authority to regulate activities which contribute to declines
in ground water 1levels and to nonpoint source contamination of
ground water and are the preferred entities to regulate, through
ground water management areas, ground water related activities
which are contributing to or are, in the reasonably foreseeable
future, 1likely to contribute to conflicts between ground water
users and surface water appropriators or whiek may be reecessary i=n
exrder +to reselwve disputes ever interstate compaets or deereess oF
o earry out the provisions of eother formal state eortraets o

agreements to water supply shortages in fully appropriated or

overappropriated river basins, subbasins, or reaches;

(4) The Legislature recognizes that ground water use or

surface water use in one natural resources district may have

adverse affects on water supplies in another district or in an

adjoining state. The Legislature intends and expects that each

natural resources district within which water wuse 1is causing

external impacts will accept responsibility for ground water
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management in accordance with the Nebraska Ground Water Management

and Protection Act in the same manner and to the same extent as if

the impacts were contained within that district;

44> (5) The Department of Natural Resources is
responsible for regulation of surface water resources and local
surface water project sponsors are responsible for much of the
structured irrigation utilizing surface water supplies, and these
entities should be responsible for regulation of surface water

related activities which contribute to suweh conflicts between

ground water users and surface water appropriators or to water

supply shortages in fully appropriated or overappropriated river

basins, subbasins, or reaches; er previde opportunities £for suech

dispute reselutiens

45> The department, folleowing rewview and concurrence of
need by the Interrelated Water Rewview Committee of +£he Nebraska
Natural Reseurees Cemmigsien, sheuld alse be givern autherity +eo
regulate ground water relaoted aetivities te mitigate eoer eliminate
disputes owver interstate compaets or deerees er diffieculties in
earrying out the provisions ef other formal state econtraets or
agreements +f natural resourees distriets de ret uwtilize theiwr
ground water management auwtheority in a reasonable manner £o prevent
or minimize such disputes or diffieultiest and

(6) All involved natural resources districts, the
department, and surface water project sponsors should cooperate and
collaborate on the identification and implementation of management

solutions to sueh conflicts ex prewvide oppertunities for mitigatien

er elimination of sueh dJdisputes er diffieulties between ground

water wusers and surface water appropriators or to water supply
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shortages in fully appropriated or overappropriated river basins,

subbasins, and reaches; and

(7) An Interrelated Water Review Board is needed to

resolve any conflicts between the department and the involved

natural resources districts concerning the content, implementation,

or enforcement of integrated management plans for fully

appropriated and overappropriated river basins, subbasins, and

reaches.

Sec. 44. Section 46-656.03, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-03+- The Legislature also finds that:

(1) The levels of nitrate nitrogen and other contaminants
in ground water in certain areas of the state are increasing;

(2) Long-term solutions should be implemented and efforts
should be made to prevent the levels of ground water contaminants
from becoming too high and to reduce high levels sufficiently to
eliminate health hazards;

(3) Agriculture has been very productive and should
continue to be an important industry to the State of Nebraska;

(4) Natural resources districts have the legal authority
to regulate certain activities and, as local entities, are the
preferred regulators of activities which may contribute to ground
water contamination in both urban and rural areas;

(5) The Department of Environmental Quality should be
given authority to regulate sources of contamination when necessary
to prevent serious deterioration of ground water quality;

(6) The powers given to districts and the Department of
Environmental Quality should be used to stabilize, reduce, and
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prevent the increase or spread of ground water contamination; and

(7) There is a need to provide for the orderly management
of ground water quality in areas where available data, evidence,
and other information indicate that present or potential ground
water conditions require the designation of such areas as
management areas.

Sec. 45. Section 46-656.04, Reissue Revised Statutes of
Nebraska, is amended to read:

4665604~ Nothing in seetiens 4665635 teo 4665648

the Nebraska Ground Water Management and Protection Act shall be

construed to limit the powers of the Department of Health and Human
Services Regulation and Licensure provided in the Nebraska Safe
Drinking Water Act.

Nothing in the Nebraska Ground Water Management and

Protection Act relating to the contamination of ground water is

intended to limit the powers of the Department of Environmental

Quality provided in Chapter 81, article 15.

Sec. 46. Section 46-656.07, Revised Statutes Supplement,
2003, is amended to read:

46—656-07- For purposes of the Municipal and Rural
Domestic Ground Water Transfers Permit Act, the Nebraska Ground
Water Management and Protection Act, and sections 46-601 to
46-613.02, 46-636, 46-637, and 46-651 to 46-655, unless the context
otherwise requires:

(1) Person shall mean means a natural person, a
partnership, a limited 1liability company, an association, a
corporation, a municipality, an irrigation district, an agency or a
political subdivision of the state, or a department, an agency, or
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a bureau of the United States;

(2) Ground water shall mean means that water which occurs
in or moves, seeps, filters, or percolates through ground under the
surface of the land;

(3) Contamination or contamination of ground water shall
mean means nitrate nitrogen or other material which enters the
ground water due to action of any person and causes degradation of
the quality of ground water sufficient to make such ground water
unsuitable for present or reasonably foreseeable beneficial uses;

(4) District shalt mean means a natural resources
district operating pursuant to Chapter 2, article 32;

(5) Illegal water well skall mear means (a) any water
well operated or constructed without or in violation of a permit
required by the Nebraska Ground Water Management and Protection
Act, (b) any water well not in compliance with rules and
regulations adopted and promulgated pursuant to the act, (c) any
water well not properly registered in accordance with sections
46-602 to 46-604, or (d) any water well not in compliance with any
other applicable 1laws of the State of Nebraska or with rules and
regulations adopted and promulgated pursuant to such laws;

(6) To commence construction of a water well shall mean
means the beginning of the boring, drilling, jetting, digging, or
excavating of the actual water well from which ground water is to
be withdrawn;

(7) Management area shall mean means any area SO

designated by a district pursuant to section 46—656-28 52 or 58 of

this act, by the Director of Environmental Quality pursuant to

section 46—656-39 65 of this act, or by the bDireeteor of Natural
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Resourees Interrelated Water Review Board pursuant to section

46—656-52 59 of this act. Management area shall inetude includes a

control area or a special ground water quality protection area
designated prior to July 19, 1996;

(8) Management plan shall mean means a ground water
management plan developed by a district and submitted to the
Director of Natural Resources for review pursuant to seetiens

4665612 to 4665615 section 51 of this act;

(9) Ground water reservoir life goal shall mear means the

finite or infinite period of time which a district establishes as
its goal for maintenance of the supply and quality of water in a
ground water reservoir at the time a ground water management plan
is adopted;

(10) Board shall mean means the board of directors of a
district;

21 Irrigated aere shall mean any aere that is eertified
as sueh pursuant e rules and regulations of £he distriet and that
is aectually eapable of being supplied water through dirrigatien
works, mechanisms, or faeilities existing at &£he +£ime of the
allecationt

432} (11) Acre-inch shall mean means the amount of water
necessary to cover an acre of land one inch deep;

433> (12) Subirrigation or subirrigated land shall mean
means the natural occurrence of a ground water table within the
root 2zone of agricultural vegetation, not exceeding ten feet below
the surface of the ground;

+34) (13) Best management practices shall mean means
schedules of activities, maintenance procedures, and other
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management practices utilized to prevent or reduce present and
future contamination of ground water which may include irrigation
scheduling, proper rate and timing of fertilizer application, and
other fertilizer and pesticide management programs. In determining
the rate of fertilizer application, the district shall consult with
the University of Nebraska or a certified crop advisor certified by
the American Society of Agronomy;

+35)> (14) Point source shall mean means any discernible,
confined, and discrete conveyance, including, but not 1limited to,
any pipe, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, vessel, other floating craft, or other
conveyance, over which the Department of Environmental Quality has
regulatory authority and from which a substance which can cause or
contribute to contamination of ground water is or may be
discharged;

436) (15) Allocation, as it relates to water use for

irrigation purposes, means shall mean the allotment of a specified

total number of acre-inches of irrigation water per irrigated acre
per year or an average number of acre-inches of irrigation water
per irrigated acre over any reasonable period of time;

++7)- (16) Rotation shall mean means a recurring series of
use and nonuse of irrigation wells on an hourly, daily, weekly,
monthly, or yearly basis;

8> (17) Water well shall hawve has the same meaning as
in section 46-601.01; and

+39) (18) Surface water project sponsor shall mean means
an irrigation district created pursuant to Chapter 46, article 1, a
reclamation district created pursuant to Chapter 46, article 5, or
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a public power and irrigation district created pursuant to Chapter
70, article 6;

(19) Beneficial use means that use by which water may be

put to use to the benefit of humans or other species;

(20) Consumptive use means the amount of water that is

consumed under appropriate and reasonably efficient practices to

accomplish without waste the purposes for which the appropriation

or other legally permitted use is lawfully made;

(21) Dewatering well means a well constructed and used

solely for the purpose of 1lowering the ground water table

elevation;

(22) Emergency situation means any set of circumstances

that requires the use of water from any source that might otherwise

be regulated or prohibited and the agency, district, or

organization responsible for regulating water use from such source

reasonably and in good faith believes that such use is necessary to

protect the public health, safety, and welfare, including, if

applicable, compliance with federal or state water quality

standards;

(23) Good cause shown means a reasonable justification

for granting a variance for a consumptive use of water that would

otherwise be prohibited by rule or regulation and which the

granting agency, district, or organization reasonably and in good

faith believes will provide an economic, environmental, social, or

public health and safety benefit that is equal to or greater than

the benefit resulting from the rule or regulation from which a

variance is sought;

(24) Historic consumptive use means the amount of water
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that has previously been consumed under appropriate and reasonably

efficient practices to accomplish without waste the purposes for

which the appropriation or other legally permitted use was lawfully

made;

(25) Monitoring well means a water well that is designed

and constructed to provide ongoing hydrologic or water quality

information and is not intended for consumptive use;

(26) Order, except as otherwise specifically provided,

includes any order required by the Nebraska Ground Water Management

and Protection Act, by rule or regulation, or by a decision adopted

by a district by vote of the board of directors of the district

taken at any regularly scheduled or specially scheduled meeting of

the board;

(27) Overall difference between the current and fully

appropriated levels of development means the extent to which

existing wuses of hydrologically connected surface water and ground

water and conservation activities result in the water supply

available for purposes identified in subsection (3) of section 53

of this act to be less than the water supply available if the river

basin, subbasin, or reach had been determined to be fully

appropriated in accordance with section 54 of this act;

(28) Test hole means a hole designed solely for the

purposes of obtaining information on hydrologic or geologic

conditions; and

(29) Variance means the approval to act in a manner

contrary to existing rules or regulations from a governing body

whose rule or regulation is otherwise applicable.

Sec. 47. Section 46-656.08, Reissue Revised Statutes of
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Nebraska, is amended to read:

46—656-08~ Regardless of whether or not any portion of a
district has been designated as a management area, in order to
administer and enforce the Nebraska Ground Water Management and
Protection Act and to effectuate the policy of the state to
conserve ground water resources, a district may:

(1) Adopt and promulgate rules and regulations necessary
to discharge the administrative duties assigned in the act;

(2) Require such reports from ground water users as may
be necessary;

(3) Require meters to be placed on any water wells for
the purpose of acquiring water use data;

(4) Require decommissioning of water wells that are not

properly classified as active status water wells as defined in

section 46-1204.02 or inactive status water wells as defined in

section 46-1207.02;

(5) Conduct investigations and cooperate or contract with
agencies of the United States, agencies or political subdivisions
of this state, public or private corporations, or any association
or individual on any matter relevant to the administration of the
act;

45)> (6) Report to and consult with the Department of
Environmental Quality on all matters concerning the entry of
contamination or contaminating materials into ground water
supplies; and

46} (7) Issue cease and desist orders, following ten
days' notice to the person affected stating the contemplated action

and in general the grounds for the action and following reasonable
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opportunity to be heard, to enforce any of the provisions of the
act or of orders or permits issued pursuant to the act, to initiate
suits to enforce the provisions of orders issued pursuant to the
act, and to restrain the construction of illegal water wells or the
withdrawal or use of water from illegal water wells.

Before any rule or regulation is adopted pursuant to this

section, a public hearing shall be held within the district.

Notice of the hearing shall be given as provided in section 83 of

this act.

Sec. 48. Section 46-656.11, Reissue Revised Statutes of
Nebraska, is amended to read:

4665611 (1) In order to conserve ground water
supplies and to prevent the inefficient or improper runoff of such
ground water, each person who uses ground water irrigation in the
state shall take action to control or prevent the runoff of water
used in such irrigation.

(2) Each district shall adopt, following public hearing,
notice of which shall be given in the manner provided in section

4665619 83 of this act, rules and regulations necessary to

control or prohibit surface runoff of water derived from ground
water irrigation. Such rules and regulations shall prescribe (a)
standards and criteria delineating what constitutes the inefficient
or improper runoff of ground water used in irrigation, (b)
procedures to prevent, control, and abate such runoff, (c) measures
for the construction, modification, extension, or operation of
remedial measures to prevent, control, or abate runoff of ground
water used in irrigation, and (d) procedures for the enforcement of
this section.
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(3) Each district may, upon ten days' notice to the
person affected, stating the contemplated action and in general the
grounds therefor, and upon reasonable opportunity to be heard,
issue cease and desist orders to enforce any of the provisions of
this section or rules and regulations issued pursuant to this
section.

Sec. 49. Section 46-656.12, Revised Statutes Supplement,
2003, is amended to read:

46—656-12- Each district shall prepare maintain a ground
water management plan based upon the best available information and

submit shall submit amendments to such plan to the Director of

Natural Resources for review and approval.

The plan shall include, but not be 1limited to, the
identification to the extent possible of:

(1) Ground water supplies within the district including
transmissivity, saturated thickness maps, and other ground water
reservoir information, if available;

(2) Local recharge characteristics and rates from any
sources, if available;

(3) Average annual precipitation and the wvariations
within the district;

(4) Crop water needs within the district;

(5) Current ground water data-collection programs;

(6) Past, present, and potential ground water use within
the district;

(7) Ground water quality concerns within the district;

(8) Proposed water conservation and supply augmentation
programs for the district;
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(9) The availability of supplemental water supplies,
including the opportunity for ground water recharge;

(10) The opportunity to integrate and coordinate the use
of water from different sources of supply:;

(11) Ground water management objectives, including a
proposed ground water reservoir life goal for the district. For
management plans adopted or revised after July 19, 1996, the ground
water management objectives may include any proposed integrated
management objectives for hydrologically connected ground water and
surface water supplies but a management plan does not have to be
revised prior to the adoption or implementation of a JFeint aetion

plan pursuart o seetion 46656-28 an integrated management plan

pursuant to section 58 or 59 of this act;

(12) Existing subirrigation uses within the district;

(13) The relative economic value of different wuses of
ground water proposed or existing within the district; and

(14) The geographic and stratigraphic boundaries of any
proposed management area.

If the expenses incurred by a district preparing or
amending a ground water management plan exceed twenty-five percent
of the district's current budget, the district may make application
to the Nebraska Resources Development Fund for assistance.

Each district's ground water management plan shall also

identify, to the extent possible, the levels and sources of ground

water contamination within the district, ground water quality

goals, long-term solutions necessary to prevent the levels of

ground water contaminants from becoming too high and to reduce high

levels sufficiently to eliminate health hazards, and practices
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recommended to stabilize, reduce, and prevent the occurrence,

increase, or spread of ground water contamination.

I£ a eentrel arear management area,; or speeial ground
water guality proteetion area has beern desigrated in a distriet
prier o July 19, 1996, the area shall be designated a management
area but the distriet shall reot be reguired to adept er amend its
management plan, due +o +that echange 4n designratien, £er £he
geographical area eof +he distriet ineluded in suceh eentrol areasr
mapagement area; or speeial ground water guality proteetior areas
A distriet may <chaonge referenees £reom ecortrel area or speeialt
ground water guality proteetion area o management area witheut
holding a publie hearing- Before taking any action deseribed in
the remainder of £his seetion,; a distriet shall held a publie
hearing within the distriet+ Notiece of the hearing shall be given
a8 provided irn seetion 4665619 I£ the <changes made by Laws
1996+ EB 108+ reguire substantive ehanges to £he distrietls ruless
regulatiens;, er plenss, £he distriet shall enaet apprepriate
amendments +o such rulesr regulations, or plans— A digkriet in
which a speeial ground water guality proteetion area was designated
prier o July 19+ 1996, shall insure complianee with seetion
4665629+ A distriet in whieh a contreol area, mapagemernt area,; oF
speeial grournd water guality preoteetieon area was desigrated prier
o Judty 19+ 1996 may adept any of +the contreds permitted by
geetion 4665625~

Sec. 50. Section 46-656.13, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-13—- During preparation or modification of a
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ground water management plan, the district shall actively solicit
public comments and opinions and shall wutilize and draw upon
existing research, data, studies, or any other information which
has been compiled by or is in the possession of state or federal
agencies, natural resources districts, or any other subdivision of
the state. State agencies, districts, and other subdivisions shall
furnish information or data upon the request of any district
preparing or modifying such a plan. A district shall not be
required to initiate new studies or data-collection efforts or to
develop computer models in order to prepare or modify a plan.

Sec. 51. Section 46-656.14, Revised Statutes Supplement,
2002, is amended to read:

46-656-14- (1) The Director of Natural Resources shall

review any ground water management plan or plan modification

submitted by a district to ensure that the best available studies,
data, and information, whether previously existing or newly
initiated, were utilized and considered and that such plan is
supported by and is a reasonable application of such information.
If a management area is proposed and the primary purpose of the
proposed management area is protection of water quality, the
director shall consult with the Department of Environmental Quality
regarding approval or denial of the management plan. The director
shall consult with the Conservation and Survey Division of the
University of Nebraska and such other state or federal agencies the
director shall deem necessary when reviewing plans. Within ninety
days after receipt of a plan, the director shall transmit his or
her specific findings, conclusions, and reasons for approval or
disapproval to the district submitting the plan.
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(2) If the Director of Natural Resources disapproves a

ground water management plan, the district which submitted the plan

shall, in order to establish a management area, submit to the

director either the original or a revised plan with an explanation

of how the original or revised plan addresses the issues raised by

the director in his or her reasons for disapproval. Once a

district has submitted an explanation pursuant to this section,

such district may proceed to schedule a hearing pursuant to section

52 of this act.

Sec. 52. Section 46-656.19, Revised Statutes Supplement,
2002, is amended to read:
46—656-19- Prior te proeceedirng +toward establishing a

management arear & (1) A natural resources district may establish a

ground water management area in accordance with this section to

accomplish any one or more of the following objectives: (a)

Protection of ground water quantity; (b) protection of ground water

quality; or (c) prevention or resolution of conflicts between users

of ground water and appropriators of surface water, which ground

water and surface water are hydrologically connected.

(2) Prior to establishment by a district of a management

area other than a management area being established in accordance

with section 58 of this act, the district's management plan shall

have been approved by the Director of Natural Resources or the

district shall have completed the requirements of subsection (2) of

section 4665615 51 of this act. If necessary to determine

whether a management area should be designated, the district may
initiate new studies and data-collection efforts and develop
computer models. In order to establish a management area, the
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district shall fix a time and place for a public hearing to
consider the management plan information supplied by the director
and to hear any other evidence. The hearing shall be 1located
within or in reasonable proximity to the area proposed for
designation as a management area. Notice of the hearing shall be

published as provided in section 83 of this act, and the hearing

shall be conducted in accordance with such section.

(3) (a) Within ninety days after the hearing, the district

shall determine whether a management area shall be designated. If

the district determines that no management area shall be

established, the district shall issue an order to that effect.

(b) If the district determines that a management area

shall be established, the district shall by order designate the

area as a management area and shall adopt one or more controls

authorized by section 79 of this act to be utilized within the area

in order to achieve the ground water management objectives

specified in the plan. Such an order shall include a geographic

and stratigraphic definition of the area. The boundaries and

controls shall take into account any considerations brought forth

at the hearing and administrative factors directly affecting the

ability of the district to implement and carry out 1local ground

water management.

(c) The controls adopted shall not include controls

substantially different from those set forth in the notice of the

hearing. The area designated by the order shall not include any

area not included in the notice of the hearing.

(4) Modification of the boundaries of a

district-designated management area or dissolution of such an area
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shall be in accordance with the procedures established in this

section. Hearings for such modifications or for dissolution may

not be initiated more often than once a year. Hearings for

modification of controls may be initiated as often as deemed

necessary by the district, and such modifications may be

accomplished using the procedure in this section.

(5) A district shall, prior to adopting or amending any

rules or regulations for a management area, consult with any

holders of permits for intentional or incidental underground water

storage and recovery issued pursuant to section 46-226.02, 46-233,

46-240, 46-241, 46-242, or 46-297. at the expense of the distriet

in a nrewspaper published oxr ef general eireulatier in +the area
invelved at least onee eaech week for three conseecutive weeks, the
last publieation £o be rot less +han seven days prier e the
hearing- The notiee shall prowvide a general deseription of £he
contents of the plon and ef the area which will be considered £for
inelusien +n +the monagement area and a general deseriptiorn of aldt
eentrols propesed for adoptien or amendment by the distriet and
shall diderntify all lecatieons where a eopy of £he £full text of the
proposed cortrels may be obtaineds The £full text of a1l eontreols
shall be available +o the publie upen reguest neot later than the
date of first publieation-

All interested persorns shall be allewed +£eo appear ard
presernt estimony- The hearing shall inelude +testimeny of a
repregentative of the Department of Natural Reseurees andy, if the
primary purpese of the preposed management area is preteetien of
water guality, of the Department of Envirenmerntal Quality arnd shall
inelude the results ef any studies er investigations ecendueted by
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the distriet-

Sec. 53. (1) (a) By January 1 of each year beginning in

2006 and except as otherwise provided in this section and section

60 of this act, the Department of Natural Resources shall complete

an evaluation of the expected long-term availability of

hydrologically connected water supplies for both existing and new

surface water uses and existing and new ground water uses in each

of the state's river basins and shall issue a report that describes

the results of the evaluation. For purposes of the evaluation and

the report, a river basin may be divided into two or more subbasins

or reaches. A river basin, subbasin, or reach for which an

integrated management plan has been or is being developed pursuant

to sections 55 to 57 of this act or pursuant to section 59 of this

act shall not be evaluated unless it is being reevaluated as

provided in subsection (2) of this section. For each river basin,

subbasin, or reach evaluated, the report shall describe (i) the

nature and extent of use of both surface water and ground water in

each river basin, subbasin, or reach, (ii) the geographic area

within which the department preliminarily considers surface water

and ground water to be hydrologically connected and the criteria

used for that determination, and (iii) the extent to which the

then-current uses affect available near-term and long-term water

supplies. River basins, subbasins, and reaches designated as

overappropriated in accordance with subsection (4) of this section

shall not be evaluated by the department.

(b) Based on the information reviewed in the evaluation

process, the department shall arrive at a preliminary conclusion

for each river basin, subbasin, and reach evaluated as to whether
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such river basin, subbasin, or reach presently is fully

appropriated without the initiation of additional uses. The

department shall also determine if and how such preliminary

conclusion would change if no additional legal constraints were

imposed on future development of hydrologically connected surface

water and ground water and reasonable projections are made about

the extent and location of future development in such river basin,

subbasin, or reach.

(c) In addition to the conclusion about whether a river

basin, subbasin, or reach is fully appropriated, the department

shall include in the report, for informational purposes only, a

summary of relevant data provided by any interested party

concerning the social, economic, and environmental impacts of

additional hydrologically connected surface water and ground water

uses on resources that are dependent on streamflow or ground water

levels but are not protected by appropriations or regulations.

(d) In preparing the report, the department shall rely on

the best scientific data and information readily available. Upon

request by the department, state agencies, natural resources

districts, irrigation districts, reclamation districts, public

power and irrigation districts, mutual irrigation companies, canal

companies, municipalities, and other water users and stakeholders

shall provide relevant data and information in their possession.

The Department of Natural Resources shall specify by rule and

regulation the types of scientific data and other information that

will be considered for making the preliminary determinations

required by this section.

(2) The department shall complete a reevaluation of a
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river basin, subbasin, or reach for which an integrated management

plan has been or is being prepared if the department has reason to

believe that a reevaluation might lead to a different determination

about whether such river basin, subbasin, or reach is fully

appropriated or overappropriated. A decision to reevaluate may be

reached by the department on its own or in response to a petition

filed with the department by any interested person. To be

considered sufficient to justify a reevaluation, a petition shall

be accompanied by supporting information showing that (a) new

scientific data or other information relevant to the determination

of whether the river basin, subbasin, or reach is fully

appropriated or overappropriated has become available since the

last evaluation of such river basin, subbasin, or reach, (b) the

department relied on incorrect or incomplete information when the

river basin, subbasin, or reach was last evaluated, or (c) the

department erred in its interpretation or application of the

information available when the river basin, subbasin, or reach was

last evaluated. If a petition determined by the department to be

sufficient is filed before March 1 of any year, the reevaluation of

the river basin, subbasin, or reach involved shall be included in

the next annual report prepared in accordance with subsection (1)

of this section. If any such petition is filed on or after March 1

of any year, the department may defer the reevaluation of the river

basin, subbasin, or reach involved until the second annual report

after such filing.

(3) A river basin, subbasin, or reach shall be deemed

fully appropriated if the department determines that then-current

uses of hydrologically connected surface water and ground water in
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the river basin, subbasin, or reach cause or will in the reasonably

foreseeable future cause (a) the surface water supply to be

insufficient to sustain over the long term the beneficial or useful

purposes for which existing natural flow or storage appropriations

were granted and the beneficial or useful purposes for which, at

the time of approval, any existing instream appropriation was

granted, (b) the streamflow to be insufficient to sustain over the

long term the beneficial uses from wells constructed in aquifers

dependent on recharge from the river or stream involved, or (c)

reduction in the flow of a river or stream sufficient to cause

noncompliance by Nebraska with an interstate compact or decree,

other formal state contract or agreement, or applicable state or

federal laws.

(4) (a) A river basin, subbasin, or reach shall be deemed

overappropriated if, on the operative date of this section, the

river basin, subbasin, or reach is subject to an interstate

cooperative agreement among three or more states and if, prior to

such date, the department has declared a moratorium on the issuance

of new surface water appropriations in such river basin, subbasin,

or reach and has requested each natural resources district with

jurisdiction in the affected area in such river basin, subbasin, or

reach either (i) to close or to continue in effect a previously

adopted closure of all or part of such river basin, subbasin, or

reach to the issuance of additional water well permits in

accordance with subdivision (1) (k) of section 46-656.25 as such

section existed prior to the operative date of this section or (ii)

to temporarily suspend or to continue in effect a temporary

suspension, previously adopted pursuant to section 46-656.28 as
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such section existed prior to the operative date of this section,

on the drilling of new water wells in all or part of such river

basin, subbasin, or reach.

(b) Within sixty days after the operative date of this

section, the department shall designate which river basins,

subbasins, or reaches are overappropriated. The designation shall

include a description of the geographic area within which the

department has determined that surface water and ground water are

hydrologically connected and the «criteria used to make such

determination.

Sec. 54. (1) Whenever the Department of Natural

Resources makes a preliminary determination that a river basin,

subbasin, or reach not previously designated as overappropriated

and not previously determined to be fully appropriated has become

fully appropriated, the department shall place an immediate stay on

the issuance of any new natural-flow, storage, or storage-use

appropriations in such river basin, subbasin, or reach. The

department shall also provide prompt notice of such preliminary

determination to all licensed water well contractors in the state

and to each natural resources district that encompasses any of the

geographic area involved. TImmediately upon receipt of such notice

by the natural resources district, there shall be a stay on

issuance of water well construction permits in the geographic area

preliminarily determined by the department to include

hydrologically connected surface water and ground water in such

river basin, subbasin, or reach. The department shall also notify

the public of the preliminary determination that the river basin,

subbasin, or reach is fully appropriated and of the affected
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geographic area. Such notice shall be provided by publication once

each week for three consecutive weeks in at least one newspaper of

statewide circulation and in such other newspaper or newspapers as

are deemed appropriate by the department to provide general

circulation in the river basin, subbasin, or reach.

(2) If the department preliminarily determines a river

basin, subbasin, or reach to be fully appropriated and has

identified the existence of hydrologically connected surface water

and ground water in such river basin, subbasin, or reach, stays

shall also be imposed (a) on the construction of any new water well

in the area covered by the determination if such construction has

not commenced prior to the determination, whether or not a

construction permit for such water well was previously obtained

from the department or a natural resources district, and (b) on the

use of an existing water well or an existing surface water

appropriation in the affected area to increase the number of acres

historically irrigated. Such additional stays shall begin ten days

after the first publication, in a newspaper of statewide

circulation, of the notice of the preliminary determination that

the river basin, subbasin, or reach is fully appropriated.

(3) Exceptions to the stays imposed pursuant to

subsection (1), (2), (9), or (10) of this section shall exist for

(a) test holes, (b) dewatering wells with an intended use of one

year or less, (c) monitoring wells, (d) wells constructed pursuant

to a ground water remediation plan under the Environmental

Protection Act, (e) water wells designed and constructed to pump

fifty gallons per minute or less, except that no two or more water

wells that each pump fifty gallons per minute or less may be
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connected or otherwise combined to serve a single project such that

the collective pumping would exceed fifty gallons per minute, (f)

water wells for range livestock, (g) new surface water uses or

water wells that are necessary to alleviate an emergency situation

involving the provision of water for human consumption or public

health and safety, (h) water wells defined by the applicable

natural resources district as replacement water wells, but the

consumptive use of any such replacement water well can be no

greater than the historic consumptive use of the water well it is

to replace or, if applicable, the historic consumptive use of the

surface water use it is to replace, (i) new surface water uses and

water wells to which a right or permit is transferred in accordance

with state law, but the consumptive use of any such new use can be

no greater than the historic consumptive use of the surface water

use or water well from which the right or permit is being

transferred, (j) water wells and increases in ground water

irrigated acres for which a variance is granted by the applicable

natural resources district for good cause shown, (k) to the extent

permitted by the applicable natural resources district, increases

in ground water irrigated acres that result from the use of water

wells that were constructed within the nine months prior to the

effective date of the stay but were not used for irrigation prior

to that effective date, (1) to the extent permitted by the

applicable natural resources district, increases in ground water

irrigated acres that result from the use of water wells that are

constructed after the effective date of the stay in accordance with

a permit granted by that natural resources district prior to the

effective date of the stay, (m) surface water uses for which
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temporary public-use construction permits are issued pursuant to

subsection (8) of section 46-233, (n) surface water uses and

increases in surface water irrigated acres for which a variance is

granted by the department for good cause shown, and (o) water wells

for which permits have been approved by the Department of Natural

Resources pursuant to the Municipal and Rural Domestic Ground Water

Transfers Permit Act prior to the effective date of the stay.

(4) Except as otherwise provided in this section, any

stay imposed pursuant to subsections (1) and (2) of this section

shall remain in effect for the affected river basin, subbasin, or

reach until the department has made a final determination regarding

whether the river basin, subbasin, or reach is fully appropriated

and, if the department's final determination is that the river

basin, subbasin, or reach is fully appropriated, shall remain in

effect as provided in subsection (12) of this section. Within the

time period between the dates of the preliminary and final

determinations, the department and the affected mnatural resources

districts shall consult with any irrigation district, reclamation

district, public power and irrigation district, mutual irrigation

company, canal company, or municipality that relies on water from

the affected river basin, subbasin, or reach and with other water

users and stakeholders as deemed appropriate by the department or

the natural resources districts. The department shall also hold

one or more public hearings not more than ninety days after the

first publication of the notice required by subsection (1) of this

section. Notice of the hearings shall be provided in the same

manner as the notice required by such subsection. Any interested

person may appear at such hearing and present written or oral
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testimony and evidence concerning the appropriation status of the

river basin, subbasin, or reach, the department's preliminary

conclusions about the extent of the area within which the surface

water and ground water supplies for the river basin, subbasin, or

reach are determined to be hydrologically connected, and whether

the stays on new uses should be terminated.

(5) Within thirty days after the final hearing under

subsection (4) of this section, the department shall notify the

appropriate mnatural resources districts of the department's final

determination with respect to the appropriation status of the river

basin, subbasin, or reach. If the final determination is that the

river basin, subbasin, or reach is fully appropriated, the

department, at the same time, shall (a) decide whether to continue

or to terminate the stays on new surface water wuses and on

increases in the number of surface water irrigated acres and (b)

designate the geographic area within which the department considers

surface water and ground water to be hydrologically connected in

the river basin, subbasin, or reach and describe the methods and

criteria wused in making that determination. The department shall

provide notice of its decision to continue or terminate the stays

in the same manner as the notice required by subsection (1) of this

section.

(6) If the department's final determination is that the

river basin, subbasin, or reach is not fully appropriated, the

department shall provide notice of such determination as provided

in subsection (1) of this section, the stays imposed pursuant to

subsections (1) and (2) of this section shall terminate

immediately, and no further action pursuant to subsections (7)
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through (12) of this section and sections 55 to 59 of this act

shall be required.

(7) Within ninety days after a final determination by the

department that a river basin, subbasin, or reach is fully

appropriated, an affected natural resources district may hold onmne

or more public hearings on the question of whether the stays on the

issuance of new water well permits, on the construction of new

water wellsg, or on increases in ground water irrigated acres should

be terminated. Notice of the hearings shall be published as

provided in section 83 of this act.

(8) Within forty-five days after a natural resources

district's final hearing pursuant to subsection (7) of this

section, the natural resources district shall decide (a) whether to

terminate the stay on new water wells in all or part of the natural

resources district subject to the stay and (b) whether to terminate

the stay on increases in ground water irrigated acres. If the

natural resources district decides not to terminate the stay on new

water wells in any geographic area, it shall also decide whether to

exempt from such stay the construction of water wells for which

permits were issued prior to the issuance of the stay but for which

construction had not begun prior to issuance of the stay. If

construction of water wells for which permits were issued prior to

the stay is allowed, all permits that were valid when the stay went

into effect shall be extended by a time period equal to the length

of the stay.

(9) Whenever the department designates a river basin,

subbasin, or reach as overappropriated, each previously declared

moratorium on the issuance of new surface water appropriations in

-94-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962

LB 962

the river basin, subbasin, or reach shall continue in effect. The

department shall also provide prompt notice of such designation to

all licensed water well contractors in the

state and to each

natural resources district that encompasses

any of the geographic

area involved. Immediately upon receipt of

such notice by a

natural resources district, there shall be a stay on the issuance

of new water well construction permits in

any portion of such

natural resources district that is within

the hydrologically

connected area designated by the department.

The department shall

also notify the public of its designation of such river basin,

subbasin, or reach as overappropriated and of

the geographic area

involved in such designation. Such notice shall be published once

each week for three consecutive weeks in at least one newspaper of

statewide circulation and in such other newspapers as are deemed

appropriate by the department to provide general notice in the

river basin, subbasin, or reach.

(10) Beginning ten days after the first publication of

notice under subsection (9) of this section

in a newspaper of

statewide <circulation, there shall also

be stays (a) on the

construction of any new water well in the hydrologically connected

area if such construction has not commenced prior to such date and

if no permit for construction of the water well has been issued

previously by either the department or

the natural resources

district, (b) on the use of an existing

water well in the

hydrologically connected area to increase

the number of acres

historically irrigated, and (c) on the use of

an existing surface

water appropriation to increase the number

of acres historically

irrigated in the affected area.
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(11) within ninety days after a designation by the

department of a river basin, subbasin, or reach as

overappropriated, a natural resources district that encompasses any

of the hydrologically connected area designated by the department

may hold one or more public hearings on the question of whether to

terminate the stays on (a) the construction of new water wells

within all or part of its portion of the hydrologically connected

area, (b) the issuance of new water well construction permits in

such area, or (c) the increase in ground water irrigated acres in

such area. Notice of any hearing for such purpose shall be

provided pursuant to section 83 of this act. Prior to the

scheduling of a natural resources district hearing on the gquestion

of whether to terminate any such stay, the department and the

affected mnatural resources district shall consult with any

irrigation district, reclamation district, public power and

irrigation district, mutual irrigation company, canal company, or

municipality that relies on water from the affected river basin,

subbasin, or reach and with other water users and stakeholders as

deemed appropriate by the department or the natural resources

district.

(12) Any stay issued pursuant to this section shall

remain in effect until (a) the stay has been terminated pursuant to

subsection (5), (6), (8), or (l1l1) of this section, (b) an

integrated management plan for the affected river basin, subbasin,

or reach has been adopted by the department and the affected

natural resources districts and has taken effect, (c) an integrated

management plan for the affected river basin, subbasin, or reach

has been adopted by the Interrelated Water Review Board and has
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taken effect, (d) the department has completed a reevaluation

pursuant to subsection (2) of section 53 of this act and has

determined that the affected river basin, subbasin, or reach is not

fully appropriated or overappropriated, or (e) the stay expires

pursuant to this subsection. Such stay may be imposed initially
for not more than three years following the department's
designation of the river basin, subbasin, or reach as

overappropriated or the department's final determination that a

river basin, subbasin, or reach is fully appropriated and may be

extended thereafter on an annual basis by agreement of the

department and the affected natural resources district for not more

than two additional vyears if necessary to allow the development,

adoption, and implementation of an integrated management plan

pursuant to sections 55 to 59 of this act.

Sec. 55. (1) Whenever the Department of Natural

Resources has designated a river basin, subbasin, or reach as

overappropriated or has made a final determination that a river

basin, subbasin, or reach is fully appropriated, the natural

resources districts encompassing such river basin, subbasin, or

reach and the department shall jointly develop an integrated

management plan for such river basin, subbasin, or reach. The plan

shall be completed, adopted, and take effect within three years

after such designation or final determination unless the department

and the natural resources districts jointly agree to an extension

of not more than two additional years.

(2) In developing an integrated management plan, the

effects of existing and potential new water uses on existing

surface water appropriators and ground water wusers shall be
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considered. An integrated management plan shall include the

following: (a) Clear goals and objectives with a purpose of

sustaining a balance between water uses and water supplies so that

the economic wviability, social and environmental health, safety,

and welfare of the river basin, subbasin, or reach can be achieved

and maintained for both the near term and the long term; (b) a map

clearly delineating the geographic area subject to the integrated

management plan; (c) one or more of the ground water controls

authorized for adoption by natural resources districts pursuant to

section 79 of this act; and (d) one or more of the surface water

controls authorized for adoption by the department pursuant to

section 56 of this act. The plan may also provide for utilization

of any applicable incentive programs authorized by law. Nothing in

the integrated management plan for a fully appropriated river

basin, subbasin, or reach shall require a natural resources

district to regulate ground water uses in place at the time of the

department's preliminary determination that the river basin,

subbasin, or reach is fully appropriated, but a natural resources

district may voluntarily adopt such regulations.

(3) The ground water and surface water controls proposed

for adoption in the integrated management plan pursuant to

subsection (1) of this section shall, when considered together and

with any applicable incentive programs, (a) be consistent with the

goals and objectives of the plan, (b) be sufficient to ensure that

the state will remain in compliance with applicable state and

federal 1laws and with any applicable interstate water compact or

decree or other formal state contract or agreement pertaining to

surface water or ground water use or supplies, and (c) protect the
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ground water users whose water wells are dependent on recharge from

the river or stream involved and the surface water appropriators on

such river or stream from streamflow depletion caused by surface

water uses and ground water uses begun after the date the river

basin, subbasin, or reach was designated as overappropriated or was

preliminarily determined to be fully appropriated in accordance

with section 53 of this act.

(4) (a) In any river basin, subbasin, or reach that is

designated as overappropriated, when the designated area lies

within two or more natural resources districts, the department and

the affected natural resources districts shall jointly develop a

basin-wide plan for the area designated as overappropriated. Such

plan shall be developed using the consultation and collaboration

process described in subdivision (b) of this subsection, shall be

developed concurrently with the development of the integrated

management plan required pursuant to subsections (1) through (3) of

this section, and shall be designed to achieve, in the incremental

manner described in subdivision (d) of this subsection, the goals

and objectives described in subsection (2) of this section. The

basin-wide plan shall be adopted after hearings by the department

and the affected natural resources districts.

(b) In any river basin, subbasin, or reach designated as

overappropriated and subject to this subsection, the department and

each natural resources district encompassing such river basin,

subbasin, or reach shall jointly develop an integrated management

plan for such river basin, subbasin, or reach pursuant to

subsections (1) through (3) of this section. Each integrated

management plan for a river basin, subbasin, or reach subject to
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this subsection shall be consistent with any basin-wide plan

developed pursuant to subdivision (a) of this subsection. Such

integrated management plan shall be developed after consultation

and collaboration with irrigation districts, reclamation districts,

public power and irrigation districts, mutual irrigation companies,

canal companies, and municipalities that rely on water from within

the affected area and that, after being notified of the

commencement of the plan development process, indicate in writing

their desire to participate in such process. In addition, the

department or the affected natural resources districts may include

designated representatives of other stakeholders. If agreement is

reached by all parties involved in such consultation and

collaboration process, the department and each natural resources

district shall adopt the agreed-upon integrated management plan.

If agreement cannot be reached by all parties involved, the

integrated management plan shall be developed and adopted by the

department and the affected natural resources district pursuant to

sections 55 to 58 of this act or by the Interrelated Water Review

Board pursuant to section 59 of this act.

(c) Any integrated management plan developed under this

subsection shall identify the overall difference between the

current and fully appropriated levels of development. Such

determination shall take into account cyclical supply, including

drought, identify the portion of the overall difference between the

current and fully appropriated levels of development that is due to

conservation measures, and identify the portions of the overall

difference between the current and fully appropriated levels of

development that are due to water use initiated prior to July 1,
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1997, and to water use initiated on or after such date.

(d) Any integrated management plan developed under this

subsection shall adopt an incremental approach to achieve the goals

and objectives identified under subdivision (2) (a) of this section

using the following steps:

(i) The first incremental goals shall be to address the

impact of streamflow depletions to (A) surface water appropriations

and (B) water wells constructed in aquifers dependent upon recharge

from streamflow, to the extent those depletions are due to water

use initiated after July 1, 1997, and, unless an interstate

cooperative agreement for such river basin, subbasin, or reach is

no 1longer in effect, to prevent streamflow depletions that would

cause noncompliance by Nebraska with such interstate cooperative

agreement. During the first increment, the department and the

affected natural resources districts shall also pursue voluntary

efforts, subject to the availability of funds, to offset any

increase in streamflow depletive effects that occur after July 1,

1997, but are caused by ground water uses initiated prior to such

date. The department and the affected natural resources districts

may also wuse other appropriate and authorized measures for such

purpose;

(ii) The department and the affected natural resources

districts may amend an integrated management plan subject to this

subsection (4) as necessary based on an annual review of the

progress being made toward achieving the goals for that increment;

(iii) During the ten years following adoption of an

integrated management plan developed under this subsection (4) or

during the ten years after the adoption of any subsequent increment
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of the integrated management plan pursuant to subdivision (d) (iv)

of this subsection, the department and the affected natural

resources district shall conduct a technical analysis of the

actions taken in such increment to determine the progress towards

meeting the goals and objectives adopted pursuant to subsection (2)

of this section. The analysis shall include an examination of (3)

available supplies and changes in long-term availability, (B) the

effects of conservation practices and natural causes, including,

but not 1limited to, drought, and (C) the effects of the plan on

reducing the overall difference between the current and fully

appropriated levels of development identified in subdivision (4) (c)

of this section. The analysis shall determine whether a subsequent

increment is necessary in the integrated management plan to meet

the goals and objectives adopted pursuant to subsection (2) of this

section and reduce the overall difference between the current and

fully appropriated levels of development identified in subdivision

(4) (c) of this section;

(iv) Based on the determination made in subdivision

(d) (iii) of this subsection, the department and the affected

natural resources districts, utilizing the consultative and

collaborative process described in subdivision (b) of this

subsection, shall if necessary identify goals for a subsequent

increment of the integrated management plan. Subsequent increments

shall be completed, adopted, and take effect not more than ten

years after adoption of the previous increment; and

(v) If necessary, the steps described in subdivisions

(d) (ii) through (iv) of this subsection shall be repeated until the

department and the affected natural resources districts agree that
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the goals and objectives identified pursuant to subsection (2) of

this section have been met and the overall difference between the

current and fully appropriated levels of development identified in

subdivision (4) (c¢) of this section has been addressed so that the

river basin, subbasin, or reach has returned to a fully

appropriated condition.

Sec. 56. (1) The surface water controls that may be

included in an integrated management plan and may be adopted by the

Department of Natural Resources are: (a) Increased monitoring and

enforcement of surface water diversion rates and amounts diverted

annually; (b) the prohibition or limitation of additional surface

water appropriations; (c) requirements for surface water

appropriators to apply or utilize reasonable conservation measures

consistent with good husbandry and other requirements of section

46-231 and consistent with reasonable reliance by other surface

water or ground water users on return flows or on seepage to the

aquifer; and (d) other reasonable restrictions on surface water use

which are consistent with the intent of section 55 of this act and

the requirements of section 46-231.

(2) If during the development of the integrated

management plan the department determines that surface water

appropriators should be required to apply or utilize conservation

measures or that other reasonable restrictions on surface water use

need to be imposed, the department's portion of the integrated

management plan shall allow the affected surface water

appropriators and surface water project sponsors a reasonable

amount of time, not to exceed one hundred eighty days unless

extended by the department, to identify the conservation measures

-103-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962

to be applied or wutilized, to develop a schedule for such

application and wutilization, and to comment on any other proposed

restrictions.

Sec. 57. (1) In developing an integrated management

plan, the Department of Natural Resources and the affected natural

resources districts shall utilize the best scientific data and

other information available and shall review and consider any rules

and regulations in effect in any existing ground water management

area that encompasses all or part of the geographic area to be

encompassed by the plan. Consideration shall be given to the

applicable scientific data and other information relied upon by the

department in preparing the annual report required by section 53 of

this act and to other types of data and information that may be

deemed appropriate by the department. The department, after

seeking input from the affected natural resources districts, shall

specify by rule and regulation the types of scientific data and

other information that will be considered in developing an

integrated management plan. The natural resources districts shall

adopt similar rules and regulations specifying the types of

scientific data and other information necessary for purposes of

this section. Existing research, data, studies, or any other

relevant information which has been compiled by or is in possession

of other state or federal agencies, other natural resources

districts, and other political subdivisions within the State of

Nebraska shall be utilized. State agencies and political

subdivisions shall furnish information or data upon request of the

department or any affected natural resources district. Neither the

department nor the natural resources districts shall be required to
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conduct new research or to develop new computer models to prepare

an integrated management plan, but such new research may be

conducted or new computer models developed within the 1limits of

available funding if the additional information is desired by the

department or the affected natural resources districts.

(2) During preparation of an integrated management plan

for a fully appropriated river basin, subbasin, or reach, the

department and the affected natural resources districts shall

consult with any irrigation district, reclamation district, public

power and irrigation district, mutual irrigation company, canal

company, or municipality that relies on water from the affected

river basin, subbasin, or reach and with other water users and

stakeholders as deemed appropriate by the department or by the

affected natural resources districts. They shall also actively

solicit public comments and opinions through public meetings and

other means.

Sec. 58. (1) If the Department of Natural Resources and

the affected natural resources districts preparing an integrated

management plan reach agreement on (a) the proposed goals and

objectives of the plan for the affected river basin, subbasin, or

reach, (b) the proposed geographic area to be subject to controls,

and (c) the surface water and ground water controls and any

incentive programs that are proposed for adoption and

implementation in the river basin, subbasin, or reach, they shall

schedule one or more public hearings to take testimony on the

proposed integrated management plan and the proposed controls.

Such hearings shall be held within forty-five days after reaching

agreement and within or in reasonable proximity to the area to be
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affected by implementation of the integrated management plan.

Notice of such hearings shall be published as provided in section

83 of this act. The costs of publishing the notice shall be shared

between the department and the affected natural resources

districts. All interested persons may appear at the hearings and

present testimony or provide other evidence relevant to the issues

being considered.

(2) Within sixty days after the final hearing under this

section, the department and the affected natural resources

districts shall jointly decide whether to implement the plan

proposed, with or without modifications, and whether to adopt and

implement the surface water and ground water controls and incentive

programs proposed in the plan. TIf the department and the natural

resources districts agree to implement the plan and to adopt and

implement the proposed controls, the natural resources districts

shall by order designate a ground water management area for

integrated management or, if the geographic area subject to the

integrated management plan is already in a ground water management

area, the order shall designate an integrated management subarea

for that area. The order shall include a geographic and

stratigraphic definition of the ground water management area or

integrated management subarea and shall adopt the controls in the

integrated management plan that are authorized for adoption by the

natural resources district pursuant to section 79 of this act. The

department shall by order adopt the controls in the integrated

management plan that are authorized for adoption by the department

pursuant to section 56 of this act. Neither the controls adopted

by the district nor those adopted by the department shall include
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controls substantially different from those set forth in the notice

of hearing. The area designated as a ground water management area

or an integrated management subarea by the natural resources

district shall not include any area that was not identified in the

notice of the hearing as within the area proposed to be subject to

the controls in the plan. The department and the natural resources

district shall each cause a copy of its order to be published in

the manner provided in section 84 of this act.

(3) If at any time during the development of a basin-wide

plan or an integrated management plan either the department or the

affected natural resources districts conclude that the parties will

be unable to reach a timely agreement on the basin-wide plan or on

(a) the goals and objectives of the integrated management plan for

the affected river basin, subbasin, or reach, (b) the geographic

area to be subject to controls, or (c) the surface water or ground

water controls or any incentive programs to be proposed for

adoption and implementation in the affected river basin, subbasin,

or reach, the Governor shall be notified and the dispute shall be

submitted to the Interrelated Water Review Board as provided in

subsection (2) of section 59 of this act.

Sec. 59. (1) (a) The Interrelated Water Review Board is

created for the purposes stated in subsections (2) through (5) of

this section. The board shall consist of five members. The board,

when appointed and convened, shall continue in existence only until

it has resolved a dispute referred to it pursuant to such

subsections. The Governor shall appoint and convene the board

within forty-five days of being notified of the need to resolve a

dispute. The board shall be chaired by the Governor or his or her
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designee, which designee shall be knowledgeable concerning surface

water and ground water issues. The Governor shall appoint one

additional member of his or her choosing and shall appoint the

other three members of the board from a list of no fewer than six

nominees provided by the Nebraska Natural Resources Commission

within twenty days after request by the Governor for a list of

nominees.

(b) Not more than two members of the board shall reside

in the geographic area involved in the dispute. A person is not

eligible for membership on the board if the decisions to be made by

the board would or could cause financial benefit or detriment to

the person, a member of his or her immediate family, or a business

with which the person is associated, wunless such benefit or

detriment is indistinguishable from the effects of such action on

the public generally or a broad segment of the public. The board

shall be subject to the Open Meetings Act.

(c) For purposes of subsections (2) and (3) of this

section, action may be taken by a vote of three of the board's five

members. For purposes of subsections (4) and (5) of this section,

action may be taken only by a vote of at least four of the board's

five members.

(2) (a) If the Department of Natural Resources and the

affected natural resources districts cannot resolve disputes over

the content of a basin-wide plan or an integrated management plan

by utilizing the process described in sections 55 to 58 of this

act, the Governor shall be notified and the dispute submitted to

the Interrelated Water Review Board. When the board has been

appointed and convened to resolve disputes over a basin-wide plan,
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the department and each affected district shall present their

proposed basin-wide plans to the board. When the board has been

convened to resolve disputes over an integrated management plan,

the department and each affected natural resources district shall

present their (i) proposed goals and objectives for the integrated

management plan, (ii) proposed geographic area to be subject to

controls, and (iii) proposed surface water and ground water

controls and any proposed incentive program for adoption and

implementation in the river basin, subbasin, or reach involved.

The department and each affected natural resources district shall

also be given adequate opportunity to comment on the proposals made

by the other parties to the dispute.

(b) When the Interrelated Water Review Board concludes

that the issues in dispute have been fully presented and commented

upon by the parties to the dispute, which conclusion shall be made

not more than forty-five days after the board is convened, the

board shall select the proposals or portions of proposals that the

board will consider for adoption and shall schedule one or more

public hearings to take testimony on the selected proposals. The

hearings shall be held within forty-five days after the board's

selection of proposals to consider for adoption and shall be within

or in reasonable proximity to the area that would be affected by

implementation of any of the proposals to be considered at the

hearings. Notice of the hearings shall be published as provided in

section 83 of this act. The cost of publishing the notice shall be

shared by the department and the affected mnatural resources

districts. All interested persons may appear at the hearings and

present testimony or provide other evidence relevant to the issues
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being considered.

(c) Within forty-five days after the final hearing

pursuant to subdivision (b) of this subsection, the Interrelated

Water Review Board shall by order, as applicable, adopt a

basin-wide plan or an integrated management plan for the affected

river basin, subbasin, or reach and, in the case of an integrated

management plan, shall designate a ground water management plan for

integrated management or an integrated management subarea for such

river basin, subbasin, or reach. An integrated management plan

shall be consistent with subsection (2) of section 55 of this act,

and the surface water and ground water controls and any applicable

incentive programs adopted as part of that plan shall be consistent

with subsection (3) of section 55 of this act. The controls

adopted by the board shall not be substantially different from

those described in the notice of hearing. The area designated as a

ground water management area or an integrated management subarea

shall not include any area that was not identified in the notice of

the hearing as within the area proposed to be subject to the

controls in the plan.

(d) The order adopted under this subsection shall be

published in the manner prescribed in section 84 of this act.

(e) Surface water controls adopted by the Interrelated

Water Review Board shall be implemented and enforced by the

department. Ground water controls adopted by the Interrelated

Water Review Board shall be implemented and enforced by the

affected natural resources districts.

(3) Whether an integrated management plan is adopted

pursuant to section 58 of this act or by the Interrelated Water
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Review Board pursuant to subsection (2) of this section, the

department or a natural resources district responsible in part for

implementation and enforcement of an integrated management plan may

propose modification of the goals or objectives of that plan, of

the area subject to the plan, or of the surface water controls,

ground water controls, or incentive programs adopted to implement

the plan. The department and the affected natural resources

districts shall utilize the procedures in sections 55 to 58 of this

act in an attempt to reach agreement on and to adopt and implement

proposed modifications. If agreement on such modifications cannot

be achieved utilizing those procedures, either the department or an

affected natural resources district may notify the Governor of the

dispute. The Interrelated Water Review Board shall be appointed

and convened in accordance with subsection (1) of this section to

resolve the dispute and, if applicable, to adopt any modifications

utilizing the procedures in subsection (2) of this section.

(4) The department and the affected natural resources

districts may also raise objections concerning the implementation

or enforcement of previously adopted surface water or ground water

controls. The department and the affected natural resources

districts shall utilize the procedures in sections 55 to 58 of this

act in an attempt to reach agreement on such implementation or

enforcement issues. If agreement on such issues cannot be achieved

utilizing such procedures, either the department or an affected

natural resources district may notify the Governor of the dispute.

The Interrelated Water Review Board shall be appointed and convened

in accordance with subsection (1) of this section. After

permitting each party to fully express its reasons for its position
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on the disputed issues, the board may either take no action or

conclude (a) that one or more parties needs to modify its approach

to implementation or enforcement and direct that such modifications

take place or (b) that one or more parties either has not made a

good faith effort to implement or enforce the portion of the plan

or controls for which it is responsible or is wunable to fully

implement and enforce such portion and that such party's

jurisdiction with respect to implementation and enforcement of the

plan and controls shall be terminated and reassigned to one or more

of the other parties responsible for implementation and

enforcement. A decision by the Interrelated Water Review Board to

terminate and reassign jurisdiction of any portion of the plan or

controls shall take effect immediately upon that decision. Notice

of such reassignment shall be published at least once in one or

more newspapers as necessary to provide general circulation in the

area affected by such reassignment.

(5) The board may be reconvened in accordance with

subsection (1) of this section at a later date upon request to the

Governor by the party for which jurisdiction for implementation and

enforcement was terminated if such party desires to have its

jurisdiction reinstated, but no such request shall be honored until

at least one year after the termination and not more than once per

year thereafter. The board may reinstate jurisdiction to that

party only upon a clear showing by such party that it 1is willing

and able to fully implement and enforce the plan and any applicable

controls. Notice that a party's jurisdiction has been reinstated

shall be provided in the same manner that notice of the earlier

termination was given.
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Sec. 60. (1) The Legislature finds that, prior to the

operative date of this section, actions were taken by the

Department of Natural Resources and by one or more mnatural

resources districts pursuant to section 46-656.28, as such section

existed immediately prior to such date, for the purpose of

addressing circumstances that are, after such date, to be addressed

in accordance with sections 53 to 59 of this act. It is the intent

of the Legislature that actions taken pursuant to section

46-656.28, as such section existed immediately prior to the

operative date of this section, should not be negated and that

transition from the authorities and responsibilities granted by

such section to those granted by sections 53 to 59 of this act

should occur in as efficient a manner as possible. Such transition

shall be therefor governed by subsections (2) through (5) of this

section, and all references in such subsections to section

46-656.28 shall be construed to mean section 46-656.28 as such

section existed immediately prior to the operative date of this

section.

(2) If, prior to the operative date of this section, (a)

a natural resources district requested pursuant to subsection (1)

of section 46-656.28 that affected appropriators, affected surface

water project sponsors, and the department consult and that studies

and a hearing be held but (b) the Director of Natural Resources has

not made a preliminary determination relative to that request

pursuant to subsection (2) of section 46-656.28, no further action

on the district's request shall be required of the department. If

under the same circumstances a temporary suspension in the drilling

of certain water wells has been imposed by the district pursuant to
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subsection (16) of section 46-656.28 and remains in effect

immediately prior to the operative date of this section, such

temporary suspension shall remain in effect for thirty days after

the department issues its first annual report under section 53 of

this act, except that (i) such temporary suspension shall not apply

to water wells for which a permit has been obtained pursuant to the

Municipal and Rural Domestic Ground Water Transfers Permit Act and

(ii) to the extent any such temporary suspension is in effect for

all or part of a hydrologically connected area for a river basin,

subbasin, or reach designated as overappropriated by the

department, such temporary suspension shall remain in effect only

until it is superseded by the stays imposed pursuant to subsections

(9) and (10) of section 54 of this act. To the extent that any

such temporary suspension applies to a geographic area

preliminarily considered by the department to have ground water

hydrologically connected to the surface water of a fully

appropriated river basin, subbasin, or reach, such temporary

suspension shall be superseded by the stays imposed pursuant to

subsections (1) and (2) of section 54 of this act.

(3) (a) If prior to the operative date of this section (i)

the director has made a preliminary determination pursuant to

subsection (2) of section 46-656.28 that there is reason to believe

that the use of hydrologically connected ground water and surface

water in a specific geographic area is contributing to or is in the

reasonably foreseeable future likely to contribute to any conflict,

dispute, or difficulty listed in such subsection, (ii) the director

has not made a determination pursuant to subsection (4) of section

46-656.28 that a joint action plan should not be prepared, and
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(iii) preparation of a joint action plan pursuant to subsections

(5) through (9) of such section has not been completed, the

geographic area involved shall become subject to sections 53 to 59

of this act on the operative date of this section and the

department need not evaluate such geographic area in its first

annual report issued pursuant to section 53 of this act.

(b) For purposes of this subsection and section 54 of

this act and except as otherwise provided in this section, (i) the

operative date of this section shall result in the imposition in

any geographic area subject to this subsection of the stays

required by subsections (1) and (2) of section 54 of this act, (ii)

such stays shall be imposed in the manner required by such section,

and (iii) the operative date of this section shall be treated as if

it were the date of a departmental preliminary determination

pursuant to section 53 of this act that such area is a geographic

area within which ground water and surface water of a fully

appropriated river basin, subbasin, or reach are hydrologically

connected. Notwithstanding the other provisions of this

subsection, if a temporary suspension in the drilling of certain

new water wells has previously been imposed by the affected natural

resources district, (A) the stays on construction of new water

wells and on the increase in ground water irrigated acres shall be

limited in geographic extent to only that part of the affected area

within which the temporary suspension was in effect unless the

director determines that inclusion of additional area is necessary

because ground water and surface water are hydrologically connected

in such additional area and (B) the stays on construction of

certain new water wells shall not apply to a water well constructed
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in accordance with the terms of a water well construction permit

approved by the district prior to the operative date of this

section unless such well was subject to the district's temporary

suspension. If, prior to the operative date of this section, the

director has held a hearing on a report issued pursuant to

subsection (3) of section 46-656.28 but has not yet determined

whether a joint action plan should be prepared, no departmental

hearing shall be required pursuant to subsection (4) of section 54

of this act before a final determination is made about whether the

river basin, subbasin, or reach involved is fully appropriated.

If, prior to the operative date of this section, the director has

determined pursuant to subsection (4) of section 46-656.28 that a

joint action plan should be prepared, such determination shall have

the same effect as a final departmental determination pursuant to

subsection (5) of section 54 of this act that the affected river

basin, subbasin, or reach is fully appropriated and no separate

determination to that effect shall be required. If, after the

operative date of this section, the department determines that all

or part of the area subject to this subsection is in an

overappropriated river basin, subbasin, or reach, that portion of

the area shall thereafter be subject to the provisions of the

Nebraska Ground Water Management and Protection Act applicable to

an overappropriated river basin, subbasin, or reach and stays that

have previously taken effect in accordance with this subsection

shall continue in effect as stays for an overappropriated river

basin, subbasin, or reach without additional action or publication

of notice by the department. Any temporary suspension in the

drilling of certain water wells that has been imposed in the
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geographic area involved by a natural resources district pursuant

to subsection (16) of section 46-656.28 prior to the operative date

of this section shall remain in effect until superseded by the

stays imposed pursuant to subsections (1) and (2) of section 54 of

this act.

(4) If, prior to the operative date of this section,

preparation of a joint action plan has been completed pursuant to

subsections (5) through (9) of section 46-656.28 but the plan has

not yet been adopted pursuant to subsection (11) of such section,

the department need not evaluate the affected geographic area in

its first annual report issued pursuant to section 53 of this act.

The department and the affected natural resources district shall

review the completed joint action plan for its compliance with

sections 55 to 57 of this act. If the joint action plan is

determined to be in compliance with sections 55 to 57 of this act

or if agreement is reached on the revisions necessary to bring it

into such compliance, the department and the district shall adopt

the plan and implement the controls as provided in section 58 of

this act. If the joint action plan is determined not to be in

compliance with sections 55 to 57 of this act and agreement on the

proposed plan or the proposed controls cannot be reached pursuant

to section 58 of this act, section 59 of this act shall apply.

Except to the extent that any portion of the affected area is

designated as all or part of an overappropriated river basin,

subbasin, or reach, any temporary suspension in the drilling of

certain water wells imposed in the affected geographic area by a

natural resources district pursuant to subsection (16) of section

46-656.28 shall remain in effect until (a) the department and the
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affected district have jointly decided to implement the plan, with

or without modifications, and controls have been adopted and taken

effect or (b) the Interrelated Water Review Board, pursuant to

section 59 of this act, has adopted an integrated management plan

for the affected river basin, subbasin, or reach and the controls

adopted by the board have taken effect. To the extent that any

portion of the affected area is designated as all or part of an

overappropriated river basin, subbasin, or reach, any temporary

suspension in the drilling of water wells shall be superseded by

the stays imposed pursuant to subsections (9) and (10) of section

54 of this act.

(5) If, before the operative date of this section, a

joint action plan has been adopted and implemented pursuant to

subsections (10) through (12) of section 46-656.28 and is in effect

immediately prior to such date, the department need not evaluate

the geographic area subject to the plan in the department's first

annual report issued pursuant to section 53 of this act. For

purposes of the Nebraska Ground Water Management and Protection

Act, (a) the plan adopted shall be considered an integrated

management plan adopted pursuant to section 58 of this act, (b) the

management area designated shall be considered an integrated

management area or subarea designated pursuant to section 58 of

this act, and (c) the controls adopted shall be considered controls

adopted pursuant to section 58 of this act and shall remain in

effect until amended or repealed pursuant to section 58 or 59 of

this act.
Sec. 61l. Section 46-656.35, Reissue Revised Statutes of
Nebraska, is amended to read:
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46—656-35+- Each state agency and political subdivision
shall promptly report to the Department of Environmental Quality
any information which indicates that contamination is occurring.
Sec. 62. Section 46-656.36, Reissue Revised Statutes of
Nebraska, is amended to read:
4665636+ If, as a result of information provided

pursuant to section 46—656-35 61 of this act or studies conducted

by or otherwise available to the Department of Environmental
Quality and following preliminary investigation, the Director of
Environmental Quality makes a preliminary determination (1) that
there is reason to believe that contamination of ground water is
occurring or 1likely to occur 1in an area of the state in the
reasonably foreseeable future and (2) that the natural resources
district or districts in which the area is 1located have not
designated a management area or have not implemented adequate
controls to prevent such contamination from occurring, the
department shall, in cooperation with any appropriate state agency
and district, conduct a study to determine the source or sources of
the contamination and the area affected by such contamination and
shall issue a written report within one year of the initiation of
the study. During the study, the department shall consider the
relevant water quality portions of the management plan developed by
each district pursuant to sections 4665612 o 4665616 49 to 51

of this act, whether the district has designated a management area

encompassing the area studied, and whether the district has adopted
any controls for the area.

Sec. 63. Section 46-656.37, Reissue Revised Statutes of
Nebraska, is amended to read:
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4665637~ If the Director of Environmental Quality
determines from the study conducted pursuant to section 4665636

62 of this act that one or more sources of contamination are point

sources, he or she shall expeditiously wuse the procedures
authorized in the Environmental Protection Act to stabilize or
reduce the 1level and prevent the increase or spread of such
contamination.

Sec. 64. Section 46-656.38, Revised Statutes Supplement,
2002, is amended to read:

46—656-38— If the Director of Environmental Quality
determines from the study conducted pursuant to section 46—656-36

62 of this act that one or more sources of contamination are not

point sources and if a management area, a purpose of which is
protection of water quality, has been established which includes
the affected area, the Director of Environmental Quality shall
consider whether to require the district which established the
management area to adopt an action plan as provided in sections

4665639 to 46—656-43 65 to 69 of this act.

If the Director of Environmental Quality determines that
one or more of the sources are not point sources and if such a
management area has not been established or does not include all
the affected area, he or she shall, within thirty days after

completion of the report required by section 46—656-36 62 of this

act, consult with the district within whose boundaries the area
affected by such contamination is located and fix a time and place
for a public hearing to consider the report, hear any other
evidence, and secure testimony on whether a management area should
be designated or whether an existing area should be modified. The
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hearing shall be held within one hundred twenty days after

completion of the report. Notice of the hearing shall be given as

provided in section 83 of this act, and the hearing shall be

conducted in accordance with such section. + shall be epen £o &£he

publie; and shall be leeated within or in reaseonable proximity +&eo
the area considered in the report- Notiee of £he hearing shall be
published irn o newspaper published er of general eireulatieorn in the
area invelved at least onree each week for three cornseeutive weekss
the last publieation o be neot less than severn days prier o the
hearing- The rotiece shall prewvide a general deseriptiorn of ald
areas whieh will be considered £for inelusien ir the management
area~

At the hearing, all interested persons shall be allowed
to appear and present testimony. The Conservation and Survey
Division of the University of Nebraska, the Department of Health
and Human Services Regulation and Licensure, the Department of
Natural Resources, and the appropriate district may offer as
evidence any information in their possession which they deem
relevant to the purpose of the hearing. After the hearing and
after any studies or investigations conducted by or on behalf of
the Director of Environmental Quality as he or she deems necessary,
the director shall determine whether a management area shall be
designated.

Sec. 65. Section 46-656.39, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-39~- (1) When determining whether to designate or
modify the boundaries of a management area or to require a district
which has established a management area, a purpose of which is
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protection of water quality, to adopt an action plan for the
affected area, the Director of Environmental Quality shall
consider:

(a) Whether contamination of ground water has occurred or
is likely to occur in the reasonably foreseeable future;

(b) Whether ground water wusers, including, but not
limited to, domestic, municipal, industrial, and agricultural
users, are experiencing or will experience within the foreseeable
future substantial economic hardships as a direct result of current
or reasonably anticipated activities which cause or contribute to
contamination of ground water;

(c) Whether methods are available to stabilize or reduce
the level of contamination;

(d) Whether, if a management area has been established
which includes the affected area, the controls adopted by the

district pursuant to section 4665625 79 of this act as

administered and enforced by the district are sufficient to address
the ground water quality issues in the management area; and

(e) Administrative factors directly affecting the ability
to implement and carry out regulatory activities.

(2) If the Director of Environmental Quality determines
that no such area should be established, he or she shall issue an
order declaring that no management area shall be designated.

(3) If the Director of Environmental Quality determines
that a management area shall be established, that the boundaries of
an existing management area shall be modified, or that the district
shall be required to adopt an action plan, he or she shall consult
with relevant state agencies and with the district or districts

-122-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
affected and determine the boundaries of the area, taking into
account the effect on political subdivisions and the socioeconomic
and administrative factors directly affecting the ability to
implement and carry out local ground water management, control, and
protection. The report by the Director of Environmental Quality
shall include the specific reasons for the creation of the
management area or the requirement of such an action plan and a
full disclosure of the possible causes.

(4) When the boundaries of an area have been determined
or modified, the Director of Environmental Quality shall issue an
order designating the area as a management area, specifying the
modified boundaries of the management area, or requiring such an
action plan. Such an order shall include a geographic and

stratigraphic definition of the area. Such order shall be

published in the manner provided in section 84 of this act.

Sec. 66. Section 46-656.40, Revised Statutes Supplement,
2002, is amended to read:

46—656-40- (1) Within one hundred eighty days after the
designation of a management area or the requiring of an action plan
for a management area, a purpose of which is protection of water
quality, the district or districts within whose boundaries the area
is located shall prepare an action plan designed to stabilize or
reduce the level and prevent the increase or spread of ground water
contamination. Whenever a management area or the affected area of
such a management area encompasses portions of two or more
districts, the responsibilities and authorities delegated in this
section shall be exercised jointly and uniformly by agreement of
the respective boards of all districts so affected.

-123-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
(2) WwWithin thirty days after an action plan has been
prepared, a public hearing on such plan shall be held by the

district. Notice of the hearing shall be given as provided in

section 83 of this act, and the hearing shall be conducted in

accordance with such section. #ir reasonable preoximity te the area

te be affected- Netiece of the hearing shall be published im =
newspaper published or of gemeral eireulation in the area invelved
at least omree each week £for +three corsecutive weekss the last
publieation o be mrot less thar sever days prier +o +he hearing-
The netiece shall previde a gereral desgseription ef all areas te be
affeeted by the proposed aectiorn plan and shall preovide the text eof
all eeontrols proposed for adeption by the distriet-

(3) Within thirty days after the hearing, the district
shall adopt and submit an action plan to the Department of

Environmental Quality. Notice of the district's order adopting an

action plan shall be published as required by section 84 of this

act.

Sec. 67. Section 46-656.41, Reissue Revised Statutes of
Nebraska, is amended to read:
46—656-41- An action plan filed by a district pursuant

to section 46—656-40 66 of this act shall include the specifics of

an educational program to be instituted by the district to inform
persons of methods available to stabilize or reduce the level or
prevent the increase or spread of ground water contamination. The
action plan shall include one or more of the controls authorized by

section 46—656-25 79 of this act.

Sec. 68. Section 46-656.42, Reissue Revised Statutes of
Nebraska, is amended to read:
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46-656-42- (1) In adopting or amending an action plan
authorized by subsection (2) of this section, the district's
considerations shall include, but not be 1limited to, whether it
reasonably appears that such action will mitigate or eliminate the
condition which led to designation of the management area or the
requirement of an action plan for a management area or will improve
the administration of the area.

(2) The Director of Environmental Quality shall approve
or deny the adoption or amendment of an action plan within one
hundred twenty days after the date the plan is submitted by the
district. He or she may hold a public hearing to consider
testimony regarding the action plan prior to the issuance of an
order approving or disapproving the adoption or amendment. In
approving the adoption or amendment of the plan in such an area,
considerations shall include, but not be 1limited to, those
enumerated in subsection (1) of this section.

(3) If the director denies approval of an action plan by
the district, the order shall list the reason the action plan was
not approved. A district may submit a revised action plan within
sixty days after denial of its original action plan to the director

for approval subject to section 46—656-45 71 of this act.

Sec. 69. Section 46-656.43, Reissue Revised Statutes of
Nebraska, is amended to read:

4665643~ Following approval of the action plan by the
Director of Environmental Quality, the district shall cause a copy
of eaeh eemntrel the order adopted pursuant to section 46—656-42 68
of this act to be published eree each week <£for +hree eonseeutive
weeks d4n o newspaper published exr of general eireulatieorn in the
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area invelveds the last publiecation of whieh shall be net less thar
seven days prieor to the date when such contreol becomes effeetiwe in

the manner provided in section 84 of this act.

Sec. 70. Section 46-656.44, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-44- Each district in which a management area has
been designated or an action plan for a management area has been

required pursuant to section 46—656-39 65 of this act shall, in

cooperation with the Department of Environmental Quality, establish
a program to monitor the quality of the ground water in the area
and shall if appropriate provide each landowner or operator of an
irrigation system with current information available with respect
to fertilizer and chemical wusage for the specific soil types
present and cropping patterns used.

Sec. 71. Section 46-656.45, Reissue Revised Statutes of
Nebraska, is amended to read:

4665645+ (1) The power to specify controls authorized

by section 4665625 79 of this act shall vest in the Director of

Environmental Quality if (a) at the end of one hundred eighty days
following the designation of a management area or the requiring of
an action plan for a management area pursuant to section 4665639

65 of this act, a district encompassed in whole or in part by the

management area has not completed and adopted an action plan, (b) a
district does not submit a revised action plan within sixty days
after denial of its original action plan, or (c) the district
submits a revised action plan which is not approved by the
director.

(2) If the power to specify controls in such a management
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area 1is vested in the Director of Environmental Quality, he or she
shall within ninety days adopt and promulgate by rule and
regulation such measures as he or she deems necessary for carrying
out the intent of the Nebraska Ground Water Management and
Protection Act. He or she shall conduct one or more public
hearings prior to the adoption of controls. Notice of any such
additional hearings shall be given in the manner provided in

section 4665640 83 of this act. The enforcement of controls

adopted pursuant to this section shall be the responsibility of the
Department of Environmental Quality.

Sec. 72. Section 46-656.46, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-46—+ The controls in the action plan approved by
the Director of Environmental Quality pursuant to section 46—656-42

68 of this act shall be exercised by the district for the period of

time necessary to stabilize or reduce the 1level of contamination
and prevent the increase or spread of ground water contamination.
An action plan may be amended by the same method wutilized in the
adoption of the action plan.

Sec. 73. Section 46-656.47, Reissue Revised Statutes of
Nebraska, is amended to read:

4665647~ A district may petition the Director of
Environmental Quality to remove the director's designation of the
area as a management area or the requirement of an action plan for
a management area or to modify the boundaries of a management area

designated pursuant to section 46—656-39 65 of this act. If the

director determines that the level of contamination in a management
area has stabilized at or been reduced to a level which is not
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detrimental to beneficial uses of ground water, he or she may
remove the designation or action plan requirement or modify the
boundaries of the management area.

Sec. 74. Section 46-656.48, Reissue Revised Statutes of
Nebraska, is amended to read:

46—656-48+- The Environmental Quality Council shall adopt
and promulgate, 1in accordance with the Administrative Procedure
Act, such rules and regulations as are necessary to the discharge

of duties under sections 46—656-35 £e 46—656-4F 61 to 73 of this

act.

Sec. 75. Section 46-656.29, Revised Statutes Supplement,
2003, is amended to read:

46—656-29- (1) Any person who intends to construct a
water well in a management area in this state on land which he or
she owns or controls shall, before commencing construction, apply
with the district in which the water well will be located for a
permit on forms provided by the district, except that (a) no permit
shall be required for test holes or dewatering wells with an
intended use of ninety days or 1less, (b) no permit shall be
required for a single water well designed and constructed to pump
fifty gallons per minute or less, and (c) a district may provide by
rule and regulation that a permit need not be obtained for water
wells defined by the district to be replacement water wells. A
district may require a permit for a water well designed and
constructed to pump fifty gallons per minute or less if such water
well 1is commingled, combined, clustered, or joined with any other
water well or wells or other water source, other than a water
source used to water range 1livestock. Such wells shall be
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considered one water well and the combined capacity shall be used
as the rated capacity. A district may by rule and regulation
require that a permit be obtained for each water well or for one or
more categories of water wells designed and constructed to pump
fifty gallons per minute or 1less, other than a water source
required for human needs as it relates to health, fire control, and
sanitation or used to water range 1livestock, in ground water
management areas in which regulations have been imposed to control
declining ground water levels. Forms shall be made available at
each district in which a management area is located, in whole or in
part, and at such other places as may be deemed appropriate. The
district shall review such application and issue or deny the permit
within thirty days after the application is filed.

(2) A person shall apply for a permit under this section
before he or she modifies a water well for which a permit was not
required under subsection (1) of this section into one for which a
permit would otherwise be required under such subsection.

(3) The application shall be accompanied by a
fifty-dollar filing fee payable to the district and shall contain
(a) the name and post office address of the applicant or
applicants, (b) the nature of the proposed use, (c) the intended
location of the proposed water well or other means of obtaining
ground water, (d) the intended size, type, and description of the
proposed water well and the estimated depth, if known, (e) the
estimated capacity in gallons per minute, (f) the acreage and
location by legal description of the land involved if the water is
to be used for irrigation, (g) a description of the proposed use if
other than for irrigation purposes, (h) the registration number of
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the water well being replaced if applicable, and (i) such other
information as the district requires.

(4) Any person who has failed or in the future fails to
obtain a permit required by subsection (1) or (2) of this section
shall make application for a late permit on forms provided by the
district.

(5) The application for a late permit shall be
accompanied by a two-hundred-fifty-dollar fee payable to the
district and shall contain the same information required in
subsection (3) of this section.

Sec. 76. Section 46-656.30, Revised Statutes Supplement,
2003, is amended to read:

46—656-30—- An application for a permit or late permit
for a water well in a management area shall be denied only if the
district in which the water well is to be located finds (1) that
the location or operation of the proposed water well or other work
would conflict with any regulations or controls adopted by the
district, (2) that the proposed use would not be a beneficial wuse
of water, or (3) in the case of a late permit only, that the
applicant did not act in good faith in failing to obtain a timely
permit.

If the district finds that the application is incomplete
or defective, it shall return the application for correction. If
the correction is not made within sixty days, the application shall
be canceled. All permits shall be 1issued with or without
conditions attached or denied not 1later than thirty days after
receipt by the district of a complete and properly prepared
application.
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A permit issued shall specify all regulations and
controls adopted by a district relevant to the construction or
utilization of the proposed water well. No refund of any
application fees shall be made regardless of whether the permit is
issued, canceled, or denied. The district shall transmit one copy
of each permit issued to the Director of Natural Resources.

Sec. 77. Section 46-656.31, Revised Statutes Supplement,
2002, is amended to read:

4665631 The issuance by the district of a permit

pursuant to section 46—656-30 76 of this act or registration of a

water well by the Director of Natural Resources pursuant to section
46-602 shall not vest 1in any person the right to violate any
district rule, regulation, or control in effect on the date of
issuance of the permit or the registration of the water well or to
violate any rule, regulation, or control properly adopted after
such date.

Sec. 78. Section 46-656.32, Reissue Revised Statutes of
Nebraska, is amended to read:

4665632+ When any permit is approved pursuant to

section 46—656-30 76 of this act, the applicant shall commence

construction as soon as possible after the date of approval and
shall complete the construction and equip the water well prior to
the date specified in the conditions of approval, which date shall
be not more than one year after the date of approval, unless it is
clearly demonstrated in the application that one year 1is an
insufficient period of time for such construction. If the
applicant fails to complete the project under the terms of the
permit, the district may withdraw the permit.
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Sec. 79. Section 46-656.25, Revised Statutes Supplement,
2002, is amended to read:

46—656-25- (1) A district in which a management area has
been designated shall by order adopt one or more of the following
controls for the management area:

(a) It may determine the permissible total withdrawal eof
ground water £for eaech day,r menth, eor Iyear and alleecate suceh

withdrawal among the ground water users allocate the amount of

ground water that may be withdrawn by ground water users;

(b) It may adopt a system of rotation for use of ground
water;

(c) It may adopt well-spacing requirements more
restrictive than those found in sections 46-609 and 46-651;

(d) It may require the installation of devices for
measuring ground water withdrawals from water wells;

(e) It may adopt a system which requires reduction of
irrigated acres pursuant to subsection (2) of section 46-656-26 80
of this act;

(f) It may limit or prevent the expansion of irrigated

acres or otherwise 1limit or prevent increases in the consumptive

use of ground water withdrawals from water wells used for

irrigation or other beneficial purposes;

(g) It may require the use of best management practices;

(h) It may require the analysis of water or deep soils
for fertilizer and chemical content;

(i) It may prewide educational reguirements, ineluding
impose mandatory educational requirements+ designed to protect
water quality or to stabilize or reduce the incidence of ground

-132-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
water depletion, conflicts between ground water users and surface
water appropriators, disputes over interstate compacts or decrees,
or difficulties fulfilling the provisions of other formal state
contracts or agreements;

(j) It may require water quality monitoring and reporting
of results to the district for all water wells within all or part
of the management area;

(k) It may require district approval of (i) transfers of

ground water off the 1land where the water is withdrawn or (ii)

transfers of rights to use ground water that result from district

allocations imposed pursuant to subdivision (1) (a) of this section

or from other restrictions on use that are imposed by the district

in accordance with this section. Such approval may be required

whether the transfer is within the management area, from inside to

outside the management area, or from outside to inside the

management area, except that transfers for which permits have been

obtained from the Department of Natural Resources prior to the

operative date of this section or pursuant to the Municipal and

Rural Domestic Ground Water Transfers Permit Act shall not be

subject to district approval pursuant to this subdivision. If the

district adopts rules and regulations pursuant to this subdivision,

such regulations shall require that the district deny or condition

the approval of any such transfer when and to the extent such

action is necessary to (A) ensure the consistency of the transfer

with the purpose or purposes for which the management area was

designated, (B) prevent adverse effects on other ground water users

or on surface water appropriators, (C) prevent adverse effects on

the state's ability to comply with an interstate compact or decree
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or to fulfill the provisions of any other formal state contract or

agreement, and (D) otherwise protect the public interest and

prevent detriment to the public welfare;

(1) It may require, when conditions so permit, that new

or replacement water wells to be used for domestic or other

purposes shall be constructed to such a depth that they are less

likely to be affected by seasonal water level declines caused by

other water wells in the same area;

(m) It may close all or a portion of the management area
to the issuance of additional permits or may condition the issuance
of additional permits on compliance with other rules and
regulations adopted and promulgated by the district to achieve the
purpose or purposes for which the management area was designated;
and -~ This subdivision may be implemented whenever +the distriet
determines the impaet on surface water supplies exr the depletien or
contamination of the ground water supply in the management area oF
any portieon of the management area ecannot be proteeted +hrough
implementatiorn of reasonable econtrels speeified in subdivisiens
=) threugh {1){5) of this seetiont and

43> (n) It may adopt and promulgate such other reasonable
rules and regulations as are necessary to carry out the purpose for
which a management area was designated.

(2) In adopting, amending, or repealing any control
authorized by subsection (1) of this section or sections 4665626

and 4665627 80 and 81 of this act, the district's considerations

shall include, but not be limited to, whether it reasonably appears
that such action will mitigate or eliminate the condition which led
to designation of the management area or will improve the
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administration of the area.

(3) Upon request by the district or when any of the

controls being proposed are for the purpose of integrated

management of hydrologically connected ground water and surface

water, the Director of Natural Resources shall review and comment
on the adoption, amendment, or repeal of any authorized control in
a management area. The director may hold a public hearing to
consider testimony regarding the control prior to commenting on the
adoption, amendment, or repeal of the control. The director shall
consult with the district and fix a time, place, and date for such
hearing. In reviewing and commenting on an authorized control in a
management area, the director's considerations shall include, but
not be limited to, those enumerated in subsection (2) of this
section.

(4) If Dbecause of varying ground water uses, varying
surface water uses, different irrigation distribution systems, or
varying climatic, hydrologic, geologic, or soil conditions existing
within a management area the uniform application throughout such
area of one or more controls would fail to carry out the intent of
the Nebraska Ground Water Management and Protection Act in a
reasonably effective and equitable manner, the controls adopted by
the district pursuant to this section may contain different
provisions for different categories of ground water use or portions
of the management area which differ from each other because of
varying climatic, hydrologic, geologic, or soil conditions. Any
differences in such provisions shall recognize and be directed
toward such varying ground water wuses or varying conditions.
Exeept as otherwise prowvided in this seetien; the provisiens eof all

-135-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
eentrols for different categeries ef ground water use shall be
uniform £for all pertions eof £he area whieh have substantially
similar elimatie, hydrelogies geolegies, and soil eeonditiens Except

as otherwise provided in this section, if the district adopts

different controls for different categories of ground water wuse,

those controls shall be consistent with section 46-613 and shall,

for each such category, be uniform for all portions of the area

which have substantially similar climatic, hydrologic, geologic,

and soil conditions.

(5) The district may establish different water
allocations for different irrigation distribution systems.

(6) (a) The district may establish different provisions
for different hydrologic relationships between ground water and
surface water.

(b) For management areas a purpose of which is the
integrated management of hydrologically connected ground water and
surface water, the district may establish different provisions for
water wells constructed before the designation of a management area
for integrated management of hydrologically connected ground water
and surface water and for water wells constructed on or after the
designation date or any other later date or dates established by
the district.

(c) For a management area in a river basin or part of a
river basin that is or was the subject of 1litigation over an
interstate water compact or decree in which the State of Nebraska
is a named defendant, the district may establish different
provisions for restriction of water wells constructed after January
1, 2001, if such 1litigation was commenced before or on May 22,
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2001. TIf such litigation is commenced after May 22, 2001, the
district may establish different provisions for restriction of
water wells constructed after the date on which such litigation is
commenced in federal court. An appeal from a decision of the
district under this subdivision shall be in accordance with the
hearing procedures established in the Nebraska Ground Water
Management and Protection Act.

(d) The Except as otherwise authorized by 1law, the

district shall make a replacement water well as defined in section
46-602, or as further defined in district rules and regulations,
subject to the same provisions as the water well it replaces.

(7) If the district has included controls delineated in
subdivision 3)Hs) (1) (m) of this section in its management plan,
but has not implemented such controls within two years after the
initial public hearing on the controls, the district shall hold a

public hearing, as provided in section 4665639 52 of this act,

regarding the controls before implementing them.
(8) Whenever a management area designated under section

46—656-39 52 or 65 of this act or 46—656-52 sections 53 to 59 of

this act encompasses portions of two or more districts, the
responsibilities and authorities delegated in this section and

sections 4665626 and 4665627+ 80 and 81 of this act shall be

exercised jointly and uniformly by agreement of the respective
boards of all districts so affected. Whenever management areas
designated by two or more districts adjoin each other, the
districts are encouraged to exercise the responsibilities and
authorities jointly and uniformly by agreement of the respective
boards.
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(9) Fer the purpese of determining whether econfliets
exist between ground water users and surface water appreopriaterss
surfaece water appropriaters urder +the Nebraska GCreound Watexr
Management and Proteetior Aet does net inelude heolders of instream
£low appreopriations under seetiens 462,307 £eo 4623119 In

addition to the controls listed in subsection (1) of this section,

a district in which a management area has been designated may also

adopt and implement one or more of the following measures if it

determines that any such measures would help the district and water

users achieve the goals and objectives of the management area: (a)

It may sponsor nonmandatory educational programs; and (b) it may

establish and implement financial or other incentive programs. As

a condition for participation in an incentive program, the district

may require water users or landowners to enter into and perform

such agreements or covenants concerning the use of land or water as

are necessary to produce the benefits for which the incentive

program is established.

Sec. 80. Section 46-656.26, Revised Statutes Supplement,
2002, is amended to read:

46—656-26—+ (1) If allocation 1is adopted for wuse of
ground water for irrigation purposes 1in a management area, the
permissible withdrawal of ground water shall be allocated equally
per irrigated acre except as permitted by subsections (4) through

(6) of section 46—656-25 79 of this act. Such allocation shall

specify the total number of acre-inches that are allocated per
irrigated acre per year, except that the district may allow a
ground water wuser to average his or her allocation over any
reasonable period of time. A ground water user may use his or her
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allocation on all or any part of the irrigated acres to which the
allocation applies or in any other manner approved by the district.

(2) X£ Except as permitted pursuant to subsections (4)

through (6) of section 79 of this act, if annual rotation or

reduction of irrigated acres is adopted for use of ground water for
irrigation purposes in a management area, the nonuse of irrigated
acres shall be a uniform percentage reduction of each landowner's
irrigated acres within the management area or a subarea of the
management area. Such uniform reduction may be adjusted for each
landowner based upon crops grown on his or her land to reflect the
varying consumptive requirements between crops.

Sec. 81l. Section 46-656.27, Revised Statutes Supplement,
2002, is amended to read:

4665627~ A district may review any allocation,
rotation, or reduction control imposed in a management area and
shall adjust allocations, rotations, or reductions to accommodate
new or additional wuses or otherwise reflect findings of such
review, consistent with the ground water management objectives.
Such review shall consider new development or additional ground
water uses within the area, more accurate data or information that
was not available at the time of the allocation, rotation, or
reduction order, the availability of supplemental water supplies,
any changes in ground water recharge, and such other factors as the
district deems appropriate.

Sec. 82. Section 46-656.24, Revised Statutes Supplement,
2003, is amended to read:

46—656-24~ (1) Whenever a ratural reseourees distriet
pursuant teo subseetien (16) of seetion 46656-28 has Eemporarily
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suspended the drilling of new wells im a3} eor part of the distriet

has been stayed pursuant to section 54 of this act, ground water

withdrawn outside the affected area shall not be transported for
use inside such area unless (a) such withdrawal and transport began
before the temperaxry suspensien stay took effect, (b) the water is
used solely for domestic purposes, or (c) such withdrawal and

transport is approved in advance by the district impesirg the

temporary suspersionr in which the stay is in effect and, if the

water 1is withdrawn in another natural resources district, by the
other district.
(2) Whenever a natural resources district pursuant to

subdivision )k} (1) (m) of section 46—656-25 79 of this act has

closed all or part of the district to the issuance of additional
well permits, ground water withdrawn outside the affected area
shall not be transported for use inside such area unless (a) such
withdrawal and transport began before the affected area was closed
to the issuance of additional well permits, (b) the water is wused
solely for domestic purposes, or (c) such withdrawal and transport
is approved in advance by the district that closed the affected
area to additional well permits and, if the water is withdrawn in
another natural resources district, by the other district.

(3) If a proposed withdrawal and transport of water under

subsection (1) or (2) of this section is intended for municipal

purposes, the natural resources district shall approve the

withdrawal and transport of ground water into the affected area

when a public water supplier providing water for municipal purposes

receives a permit from the Department of Natural Resources pursuant

to the Municipal and Rural Domestic Ground Water Transfers Permit
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Act.

Sec. 83. Any public hearing required under the Nebraska

Ground Water Management and Protection Act shall comply with the

following requirements:

(1) The hearing shall be located within or in reasonable

proximity to the area proposed for designation as a management area

or affected by the proposed rule or regulation;

(2) Notice of the hearing shall be published in a

newspaper published or of general circulation in the affected area

at least once each week for three consecutive weeks, the last

publication of which shall be not less than seven days prior to the

hearing;

(3) As to the designation of a management area, adoption

or amendment of an action plan or integrated management plan, or

adoption or amendment of controls, the notice shall provide, as

applicable, a general description of (a) the contents of the plan,

(b) the geographic area which will be considered for inclusion in

the management area, and (c) a general description of all controls

proposed for adoption or amendment and shall identify all locations

where a copy of the full text of the proposed plan or controls may

be obtained;

(4) For all other rules and regulations, the notice shall

provide a general description of the contents of the rules and

regulations proposed for adoption or amendment and shall identify

all locations where a copy of the full text of the proposed rules

and regulations may be obtained;

(5) The full text of all controls, rules, or regulations

shall be available to the public upon request not later than the
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date of first publication;

(6) All interested persons shall be allowed to appear and

present testimony; and

(7) The hearing shall include testimony of a

representative of the Department of Natural Resources and, if the

primary purpose of the proposed management area is protection of

water quality, testimony of a representative of the Department of

Environmental Quality and shall include the results of any relevant

water quality studies or investigations conducted by the district.

Sec. 84. Section 46-656.21, Reissue Revised Statutes of
Nebraska, is amended to read:
46—656-21- The distriet shall cause a eopy of any Any

order adopted pursuant to section 46—656-20 te 52, 58, 59, 65, or

66 of this act shall be published once each week for three

consecutive weeks in a 1local newspaper published or of general
circulation in the area involved, the 1last publication of which
shall be not 1less than seven days prior to the date set for the
effective date of the order. The publication shall provide a
general description of the text of all controls adopted or amended
by the distriet and shall identify all locations where a copy of
the full text of the proposed controls may be obtained. The full
text of all controls adopted shall be available to the public upon
request at least thirty days prior to the effective date of the
controls.

Such order shall become effective on the date specified

by the adopting district, department, or board, as applicable.

Sec. 85. Section 46-656.10, Revised Statutes Supplement,
2003, is amended to read:
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4665610+ (1) Any person who violates a cease and
desist order issued by a district pursuant to section 46—656-08 47
of this act shall be subject to a civil penalty of not less than
one thousand dollars and not more than five thousand dollars for
each day an intentional violation occurs. In assessing the amount
of the civil penalty, the court shall consider the degree and
extent of the violation, the size of the operation, whether the
violator has been previously convicted or subjected to a civil
penalty under this section, and any economic benefit derived from
noncompliance. Any civil penalty assessed and wunpaid shall
constitute a debt to the state which may be collected in the manner
of a lien foreclosure or sued for and recovered in a proper form of
action in the name of the state in the district court of the county
in which the violator resides or owns property. The court shall,
within thirty days after receipt, remit the civil penalty to the
State Treasurer for credit to the permanent school fund.

(2) (a) Prior to issuing a cease and desist order against
a public water supplier as defined in section 46-638, the district
shall consult with the Attorney General. If the Attorney General
determines that the district does not have sufficient grounds to
issue a cease and desist order, the district shall abide by such
determination and shall not issue a cease and desist order. The
Attorney General shall have exclusive authority to enforce actions
under this subsection.

(b) Any determination as to whether a water well is
properly registered under sections 46-602 to 46-604 or whether a
water well 1is properly permitted under the Municipal and Rural
Domestic Ground Water Transfers Permit Act shall be made by the
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Department of Natural Resources.

(3) When the Attorney General, a county attorney, or a
private attorney brings an action on behalf of a district to
recover a civil penalty under this section, the district shall
recover the costs of the action if a civil penalty is awarded. Any
recovered costs of the action shall be: (a) Remitted to the State
Treasurer for credit to the Department of Justice Natural Resources
Enforcement Fund if the action is brought by the Attorney General;
(b) credited to the applicable county fund if the action is brought
by the county attorney; and (c) remitted to the district if the
action is brought by the district's private attorney.

(4) The Department of Justice Natural Resources
Enforcement Fund is created. The fund shall consist of money
credited pursuant to subsection (3) of this section. Money in the
fund shall be used to reimburse the office of the Attorney General
for the costs incurred in enforcing this section. Any money in the
fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

Sec. 86. Section 46-656.63, Revised Statutes Supplement,
2002, is amended to read:

4665663+ (1) Any person who violates any cease and

desist order issued by a district pursuant to section 47 of this

act or any controls, rules, or regulations adopted by a natural

resources district relating to a management area shall be subject

to the imposition of penalties imposed through the controls adopted

by the district, including, but not 1limited to, having any

allocation of water granted or irrigated acres certified by the
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district reduced in whole or in part. Before a district takes any

action, notice and hearing shall be provided to such person.

(2) Any person who violates any of the provisions of

sections 46—656-35 teo 46—656-62 61 to 73 of this act for which a

penalty 1is mnot otherwise provided, other than the requirements
imposed on a district, the Director of Natural Resources, or the
Department of Natural Resources, shall be subject to a civil
penalty of not more than five hundred dollars. Each day of
continued violation shall constitute a separate offense.

Sec. 87. Section 46-656.64, Reissue Revised Statutes of
Nebraska, is amended to read:

4665664~ All hearings conducted pursuant to the
Nebraska Ground Water Management and Protection Act shall be of
record and available for review.

Sec. 88. Section 46-656.62, Revised Statutes Supplement,
2002, is amended to read:

46-656-62- The Director of Natural Resources shall adopt
and promulgate, in accordance with the Administrative Procedure
Act, such rules and regulations as are necessary to the discharge
of duties assigned to the director or the Department of Natural
Resources by the Nebraska Ground Water Management and Protection
Act.

Sec. 89. Section 46-656.65, Revised Statutes Supplement,
2002, is amended to read:

46—656-65+ In the administration of the Nebraska Ground
Water Management and Protection Act, all actions of the Director of
Environmental Quality, the Director of Natural Resources, and the
districts shall be consistent with the provisions of section
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46-613.

Sec. 90. Section 46-656.66, Revised Statutes Supplement,
2002, is amended to read:

4665666~ Any person aggrieved by any order of the
district, the Director of Environmental Quality, or the Director of
Natural Resources issued pursuant to the Nebraska Ground Water
Management and Protection Act may appeal the order. The appeal
shall be in accordance with the Administrative Procedure Act.

Sec. 91. Section 46-656.33, Revised Statutes Supplement,
2002, is amended to read:

4665633~ All fees paid to the Director of Natural
Resources 4in aceordarnece with £he terms ef pursuant to the Nebraska
Ground Water Management and Protection Act shall be paid inte

remitted to the State Treasurer for credit to the Ground Water

Management Fund which is hereby created and which shall be
administered by the director. Any money credited to the fund may
be utilized by the director for payments of expenses incurred in
the administration of the act. Any money in the fund available for
investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska
State Funds Investment Act.

Sec. 92. Section 46-656.67, Revised Statutes Supplement,
2002, is amended to read:

46—656-67~- The Interrelated Water Management Fund is
created. The State Treasurer shall credit to the fund, for the
purpose of conducting studies to determine the cause of current or
potential conflicts between ground water users and surface water
appropriators, disputes over interstate compacts or decrees, or
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difficulties fulfilling the provisions of other formal state
contracts and agreements, such money as 1is specifically
appropriated and such funds, fees, donations, gifts, or services or
devises or bequests of real or personal property received by the
Department of Natural Resources from any federal, state, public, or
private source, to be used by the department for the purpose of
funding studies as described in this section. The department may
use its budget authority to request appropriations specifically for
the purpose of funding studies described in this section. The
department shall allocate money from the fund for use by the
department, by any state agency, board, or commission, or by any
political subdivision of the state, by agreement, or by private
organizations or firms as may be contracted with by the department.
Any money in the fund available for investment shall be invested by
the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

Sec. 93. (1) The Water Resources Trust Fund is created.

The State Treasurer shall credit to the fund such money as is

specifically appropriated thereto by the Legislature and such

funds, fees, donations, gifts, or bequests received by the

Department of Natural Resources from any federal, state, public, or

private source for expenditure for the purposes described in the

Nebraska Ground Water Management and Protection Act. Money in the

fund shall not be subject to any fiscal-year 1limitation or 1lapse

provision of unexpended balance at the end of any fiscal year or

biennium. Any money in the fund available for investment shall be

invested by the state investment officer pursuant to the Nebraska

Capital Expansion Act and the Nebraska State Funds Investment Act.
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(2) The fund shall be administered by the department.

The department shall adopt and promulgate rules and regulations

regarding the allocation and expenditure of money from the fund.

(3) Money in the fund may be expended by the department

for costs incurred by the department, by mnatural resources

districts, or by other political subdivisions in (a) determining

whether river basins, subbasins, or reaches are fully appropriated

in accordance with section 53 of this act, (b) developing or

implementing integrated management plans for such fully

appropriated river basins, subbasins, or reaches or for river

basins, subbasins, or reaches designated as overappropriated in

accordance with section 53 of this act, (c) developing or

implementing integrated management plans in river basins,

subbasins, or reaches which have not yet become either fully

appropriated or overappropriated, or (d) attaining state compliance

with an interstate water compact or decree or other formal state

contract or agreement.

(4) Except for funds paid to a political subdivision for

forgoing or reducing its own water use or for implementing projects

or programs intended to aid the state in complying with an

interstate water compact or decree or other formal state contract

or agreement, a political subdivision that receives funds from the

fund shall provide, or cause to be provided, matching funds in an

amount at least equal to twenty percent of the amount received from

the fund by that mnatural resources district or political

subdivision. The department shall monitor programs and activities

funded by the fund to ensure that the required match is being

provided.
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Sec. 94. Section 46-676, Revised Statutes Supplement,
2002, is amended to read:

46-676. For purposes of the Industrial Ground Water
Regulatory Act:

(1) The definitions found in section 46—656-07 46 of this
act are used;

(2) Department means the Department of Natural Resources;
and

(3) Director means the Director of Natural Resources.

Sec. 95. Section 46-678.01, Revised Statutes Supplement,
2002, is amended to read:

46-678.01. Any person who desires to withdraw and
transfer a total of less than one hundred fifty acre-feet of ground
water per year from aquifers located in the State of Nebraska for
industrial purposes to other property within the state which is
owned or leased by such person shall provide written notice to the
department and install a water meter or meters that meet the
approval of the department. Such notice shall include the amount
of the proposed transfer, the point of withdrawal, and the point of
delivery and shall be published once each week for three
consecutive weeks in a newspaper of general circulation in the
county or counties in which the point of withdrawal is 1located.
The withdrawal and transfer may be made without a permit issued

under the Industrial Ground Water Regulatory Act so long as (1) the

property which includes the point of withdrawal and the property
which includes the point of delivery are owned or leased by the
same person, (2) the water is used by such person, and (3) a total
of 1less than one hundred fifty acre-feet of ground water per year
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is transferred from all sources to the property which includes the
point of delivery.

Sec. 96. Section 46-680, Reissue Revised Statutes of
Nebraska, is amended to read:

46-680. (1) After the director has accepted the
application made under section 46-677 as a completed application,
the director shall set a time and plaece for a publie hearing orn the
applieation- The hearing shall be held within er in reasorable
proximity o +the area in whiech the water wells would be leeated-s

The hearing shall be scheduled within ninety days after +£he

appliecation is8 acecepted by +the direeter cause a notice of such

application to be published at the applicant's expense at least

once a week for three consecutive weeks in a legal newspaper

published or of general circulation in each county containing 1land

on which one or more water wells are proposed to be located. The

notice shall include (a) the amount of ground water the applicant

proposes to use, (b) a description of the proposed use and location

of that wuse, (¢) the number of water wells proposed at each

location of withdrawal, and (d) any other information deemed

necessary by the director to provide adequate notice of the

application to interested persons. The notice shall state that any

interested person may object to and request a hearing on the

application by filing written objections stating the grounds for

each objection within two weeks after the date of final publication

of the notice. Such objections shall be filed in the headquarters

office of the department.

(2) The director may hold a hearing on an application

made under section 46-677 at his or her discretion and shall hold a
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hearing on such an application if requested by any interested

person pursuant to subsection (1) of this section.

Sec. 97. (1) Any person intending to withdraw ground

water from any water well 1located in the State of Nebraska,

transport that water off the overlying land, and use it to augment

water supplies in any Nebraska wetland or natural stream for the

purpose of benefiting fish or wildlife or producing other

environmental or recreational benefits may do so only if the

natural resources district in which the water well is or would be

located allows withdrawals and transport for such purposes and only

after applying for and obtaining a permit from such natural

resources district. An application for any such permit shall be

accompanied by a nonrefundable fee of fifty dollars payable to such

district. Such permit shall be in addition to any permit required

pursuant to section 75 of this act.

(2) Prior to taking action on an application pursuant to

this section, the district shall provide an opportunity for public

comment on such application at a regular or special board meeting

for which advance published notice of the meeting and the agenda

therefor have been given consistent with the Open Meetings Act.

(3) In determining whether to grant a permit under this

section, the board of directors for the natural resources district

shall consider:

(a) Whether the proposed use 1is a beneficial use of

ground water;

(b) The availability to the applicant of alternative

sources of surface water or ground water for the proposed

withdrawal, transport, and use;
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(c) Any negative effect of the proposed withdrawal,

transport, and use on ground water supplies needed to meet present

or reasonable future demands for water in the area of the proposed

withdrawal, transport, and use, to comply with any interstate

compact or decree, or to fulfill the provisions of any other formal

state contract or agreement;

(d) Any negative effect of the proposed withdrawal,

transport, and use on surface water supplies needed to meet present

or reasonable future demands for water within the state, to comply

with any interstate compact or decree, or to fulfill the provisions

of any other formal state contract or agreement;

(e) Any adverse environmental effect of the proposed

withdrawal, transport, and use of the ground water;

(f) The cumulative effects of the proposed withdrawal,

transport, and use relative to the matters listed in subdivisions

(3) (¢) through (e) of this section when considered in conjunction

with all other withdrawals, transports, and uses subject to this

section;

(g) Whether the proposed withdrawal, transport, and use

is consistent with the district's ground water quantity and quality

management plan and with any integrated management plan previously

adopted or being considered for adoption in accordance with

sections 53 to 59 of this act; and

(h) Any other factors consistent with the purposes of

this section which the board of directors deems relevant to protect

the interests of the state and its citizens.

(4) Issuance of a permit shall be conditioned on the

applicant's compliance with the rules and regulations of the
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natural resources district from which the water is to be withdrawn

and, if the location where the water is to be used to produce the

intended benefits is in a different natural resources district,

with the rules and regulations of that natural resources district.

The board of directors may include such reasonable conditions on

the proposed withdrawal, transport, and use as it deems necessary

to carry out the purposes of this section.

(5) The applicant shall be required to provide access to

his or her property at reasonable times for purposes of inspection

by officials of any district where the water is to be withdrawn or

to be used.

Sec. 98. Section 46-1207.01, Reissue Revised Statutes of
Nebraska, is amended to read:

46-1207.01. (1) Illegal water well shall mean any water
well which has not been properly decommissioned and which meets any
of the following conditions:

(a) The water well is in such a condition that it cannot
be placed in active or inactive status;

(b) Any necessary operating equipment has been removed
and the well has not been placed in inactive status;

(c) The water well is in such a state of disrepair that
continued wuse for the purpose for which it was constructed is
impractical;

(d) The water well was constructed after October 1, 1986,
but not constructed by a licensed water well contractor or by an
individual on land owned by him or her and used by him or her for
farming, ranching, or agricultural purposes or as his or her place
of abode;
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(e) The water well poses a health or safety hazard; ex
(f) The water well is an illegal water well in accordance

with section 46—656-0+ 46 of this act; or

(g) The water well has been constructed after October 1,

1986, and such well is not in compliance with the standards

developed under the Water Well Standards and Contractors' Licensing

Act.

(2) Whenever the department classifies a water well as an
illegal water well, the landowner may petition the department to
reclassify the water well as an active status water well, an
inactive status water well, or an abandoned water well.

Sec. 99. Section 46-1207.02, Reissue Revised Statutes of
Nebraska, is amended to read:

46-1207.02. Inactive status water well shall mean a
water well that is in a good state of repair and for which the
owner has provided evidence of intent for future use by maintaining
the water well in a manner which meets the following requirements:

(1) The water well does not allow impairment of the water
quality in the water well or of the ground water encountered by the
water well;

(2) The top of the water well or water well casing has a
water-tight welded or threaded cover or some other water-tight
means to prevent its removal without the use of equipment or tools
to prevent unauthorized access, to prevent a safety hazard to
humans and animals, and to prevent illegal disposal of wastes or
contaminants into the water well;

(3) All entrances and discharge piping to the water well

are effectively sealed to prevent the entrance of contaminants; and
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43> (4) The water well is marked so as to be easily
visible and located and is labeled or otherwise marked so as to be
easily identified as a water well and the area surrounding the
water well is kept clear of brush, debris, and waste material.

Sec. 100. Section 46-1212, Reissue Revised Statutes of
Nebraska, is amended to read:

46-1212. Water well shall mean any excavation that is
drilled, cored, bored, washed, driven, dug, jetted, or otherwise
constructed for the purpose of exploring for ground water,
monitoring ground water, utilizing the geothermal properties of the

ground, obtaining hydrogeologic information, or extracting water

from or injecting water fluid as defined in section 81-1502 into

the wunderground water reservoir. Water well shall not include any
excavation made for obtaining or prospecting for oil or natural gas
or for inserting media to repressure oil or natural gas bearing
formations regulated by the Nebraska O0il and Gas Conservation
Commission.

Sec. 101. Section 46-1228, Reissue Revised Statutes of
Nebraska, is amended to read:

46-1228. The department shall have (1) authority to

inspect water wells constructed, water wells decommissioned, and

water well locations, (2) access to suekh water wells and
accompanying pumps and pumping equipment at all reasonable times,
and (3) power of inspection in regard to the construction and

decommissioning of all water wells.

Sec. 102. Section 61-206, Reissue Revised Statutes of
Nebraska, is amended to read:
61-206. (1) The Department of Natural Resources is given
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jurisdiction over all matters pertaining to water rights for
irrigation, power, or other wuseful purposes except as such
jurisdiction is specifically limited by statute. Such department
shall adopt and promulgate rules and regulations governing matters
coming before it. It may refuse to allow any water to be wused by
claimants until their rights have been determined and made of
record. It may request information relative to irrigation and
water power works from any county, irrigation, or power officers
and from any other persons. It shall have publie may have hearings
on complaints, petitions, or applications in connection with any of
such matters. Such hearings may¥ shall be had at the time and place
designated by the department. The department shall have power to
certify official acts, compel attendance of witnesses, take
testimony by deposition as in suits at law, and examine books,
papers, documents, and records of any county, party, or parties
interested in any of the matters mentioned in this section or have
such examinations made by its qualified representative and shall
make and preserve a true and complete transcript of its proceedings

and hearings. If a final decision is made without a hearing, a

hearing shall be held at the request of any party to the proceeding
if the request is made within fifteen days after the decision is
rendered. If a hearing is held at the request of one or more
parties, the department may require each such requesting party and
each person who requests to be made a party to such hearing to pay
the proportional share of the cost of such transcript. Upon any
hearing, the department shall receive any evidence relevant to the
matter wunder investigation and the burden of proof shall be upon
the person making the complaint, petition, and application. After
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such hearing and investigation, the department shall render a
decision in the premises in writing and shall issue such order or
orders duly certified as it may deem necessary.

(2) The department shall serve as the official agency of
the state in connection with water resources development, soil and
water conservation, flood prevention, watershed protection, and
flood control.

(3) The department shall:

(a) Offer assistance as appropriate to the supervisors or
directors of any subdivision of government with responsibilities in
the area of natural resources conservation, development, and use in
the carrying out of any of their powers and programs;

(b) Keep the supervisors or directors of each such
subdivision informed of the activities and experience of all other
such subdivisions and facilitate cooperation and an interchange of
advice and experience between such subdivisions;

(c) Coordinate the programs of such subdivisions so far
as this may be done by advice and consultation;

(d) Secure the cooperation and assistance of the United
States, any of its agencies, and agencies of this state in the work
of such subdivisions;

(e) Disseminate information throughout the state
concerning the activities and programs of such subdivisions;

(f) Plan, develop, and promote the implementation of a
comprehensive program of resource development, conservation, and
utilization for the soil and water resources of this state in
cooperation with other 1local, state, and federal agencies and
organizations;
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(g) When necessary for the proper administration of the
functions of the department, rent or lease space outside the State
Capitol; and

(h) Assist such 1local governmental organizations as
villages, cities, counties, and natural resources districts in
securing, planning, and developing information on flood plains to
be used in developing regulations and ordinances on proper use of
these flood plains.

Sec. 103. Section 66-1501, Reissue Revised Statutes of
Nebraska, is amended to read:

66-1501. Sections 66-1501 to 66-1531 and section 104 of

this act shall be known and may be cited as the Petroleum Release
Remedial Action Act.

Sec. 104. Beginning July 1, 2009, the owner of any new

tank at a site where tanks have not been previously located shall

be fully insured through private insurance to cover the costs of

any remedial action to such tank or the site on which such tank is

located after such date.

Sec. 105. Section 66-1519, Reissue Revised Statutes of
Nebraska, is amended to read:

66-15109. (1) There 1is hereby created the Petroleum
Release Remedial Action Cash Fund to be administered by the
department. Revenue from the following sources shall be remitted
to the State Treasurer for credit to the fund:

(a) The fees imposed by sections 66-1520 and 66-1521;

(b) Money paid under an agreement, stipulation,
cost-recovery award under section 66-1529.02, or settlement; and

(c) Money received by the department in the form of

-158-



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LB 962 LB 962
gifts, grants, reimbursements, property liquidations, or
appropriations from any source intended to be used for the purposes
of the fund.

(2) Money in the fund may be spent for: (a)
Reimbursement for the costs of remedial action by a responsible
person or his or her designated representative and costs of
remedial action undertaken by the department in response to a
release first reported after July 17, 1983, and on or before June
30, 20665 2009, including reimbursement for damages caused by the
department or a person acting at the department's direction while
investigating or inspecting or during remedial action on property
other than property on which a release or suspected release has
occurred; (b) payment of any amount due from a third-party claim;
(c) fee collection expenses incurred by the State Fire Marshal; (d)
direct expenses incurred by the department in carrying out the
Petroleum Release Remedial Action Act; (e) other costs related to
fixtures and tangible personal property as provided in section
66-1529.01; (f) interest payments as allowed by section 66-1524;
(g) expenses incurred by the technical advisory committee created
in section 81-15,189 in carrying out its duties pursuant to section
81-15,190; (h) claims approved by the State Claims Board authorized
under section 66-1531; (i) a grant to a city of the metropolitan
class in the amount of three hundred thousand dollars, provided
within five days after October 1, 2003, to carry out the federal
Residential Lead-Based Paint Hazard Reduction Act of 1992, 42
U.S.C. 4851 et seqg., as such act existed on October 1, 2003; and
(j) methyl tertiary butyl ether testing, to be conducted randomly
at terminals within the state for up to two years ending June 30,
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2003. The amount expended on the testing shall not exceed forty
thousand dollars. The testing shall be conducted by the Department
of Agriculture. The department may enter into contractual
arrangements for such purpose. The results of the tests shall be
made available to the Department of Environmental Quality.

(3) Transfers may be made from the Petroleum Release
Remedial Action Cash Fund to the General Fund at the direction of
the Legislature. Transfers may be made from the Petroleum Release
Remedial Action Cash Fund to the Water Policy Task Force Cash Fund
at the direction of the Legislature.

(4) Any money in the Petroleum Release Remedial Action
Cash Fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act.

Sec. 106. Section 66-1523, Reissue Revised Statutes of
Nebraska, is amended to read:

66-1523. (1) Except as provided in subsection (2) of
this section, the department shall provide reimbursement £from the
fund in accordance with section 66-1525 to eligible responsible
persons for the cost of remedial action for releases reported after
July 17, 1983, and on or before June 30, 20685 2009, and for the
cost of paying third-party claims. The reimbursement for the cost
of remedial action shall not exceed nine hundred seventy-five
thousand dollars per occurrence. The total of the claims paid
under section 66-1531 and the reimbursement for third-party claims
shall not exceed one million dollars per occurrence. The
responsible person shall pay the first ten thousand dollars of the
cost of the remedial action or third-party claim, twenty-five
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percent of the remaining cost of the remedial action or third-party
claim not to exceed fifteen thousand dollars, and the amount of any
reduction authorized wunder subsection (5) of section 66-1525. If
the department determines that a responsible person was ordered to
take remedial action for a release which was later found to be from
a tank not owned or operated by such person, (a) such person shall
be fully reimbursed and shall not be required to pay the first cost
or percent of the remaining cost as provided in this subsection and
(b) the first cost and percent of the remaining cost not required
to be paid by the person ordered to take remedial action shall be
paid to the fund as a cost of remedial action by the owner or
operator of the tank found to be the cause of the release. In no
event shall reimbursements or payments from the fund exceed the
annual aggregate of one million nine hundred seventy-five thousand
dollars per responsible person. Reimbursement of a cost incurred
as a result of a suspension ordered by the department shall not be
limited by this subsection if the suspension was caused by
insufficiency in the fund to provide reimbursement.

(2) Upon the determination by the department that the
responsible person sold no 1less than two thousand gallons of
petroleum and no more than two hundred fifty thousand gallons of
petroleum during the calendar year immediately preceding the first
report of the release or stored less than ten thousand gallons of
petroleum in the calendar vyear immediately preceding the first
report of the release, the department shall provide reimbursement
from the fund in accordance with section 66-1525 to such an
eligible person for the <cost of remedial action for releases
reported after July 17, 1983, and on or before June 30, 2665 2009,
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and for the cost of paying third-party claims. The reimbursement
for the cost of remedial action shall not exceed nine hundred
eighty-five thousand dollars per occurrence. The total of the
claims paid under section 66-1531 and the reimbursement for
third-party claims shall not exceed one million dollars per
occurrence. The responsible person shall pay the first five
thousand dollars of the cost of the remedial action or third-party
claim, twenty-five percent of the remaining cost of the remedial
action or third-party claim not to exceed ten thousand dollars, and
the amount of any reduction authorized wunder subsection (5) of
section 66-1525. If the department determines that a responsible
person was ordered to take remedial action for a release which was
later found to be from a tank not owned or operated by such person,
(a) such person shall be fully reimbursed and shall not be required
to pay the first cost or percent of the remaining cost as provided
in this subsection and (b) the first cost and percent of the
remaining cost not required to be paid by the person ordered to
take remedial action shall be paid to the fund as a cost of
remedial action by the owner or operator of the tank found to be
the cause of the release. In no event shall reimbursements or
payments from the fund exceed the annual aggregate of one million
nine hundred eighty-five thousand dollars per responsible person.
Reimbursement of a cost incurred as a result of a suspension
ordered by the department shall not be limited by this subsection
if the suspension was caused by insufficiency in the fund to
provide reimbursement.

(3) The department may make partial reimbursement during
the time that remedial action is being taken if the department is
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satisfied that the remedial action being taken is as required by
the department.

(4) If the fund is insufficient for any reason to
reimburse the amount set forth in this section, the maximum amount
that the fund shall be required to reimburse is the amount in the
fund. If reimbursements approved by the department exceed the
amount in the fund, reimbursements with interest shall be made when
the fund is sufficiently replenished in the order in which the
applications for them were received by the department, except that
an application pending before the department on January 1, 1996,
submitted by a local government as defined 1in section 13-2202
shall, after July 1, 1996, be reimbursed first when funds are
available. This exception applies only to 1local government
applications pending on and not submitted after January 1, 1996.

(5) Applications for reimbursement properly made before,
on, or after April 16, 1996, shall be considered bills for goods or
services provided for third parties for purposes of the Prompt
Payment Act.

(6) Notwithstanding any other provision of law, there
shall be no reimbursement from the fund for the cost of remedial
action or for the cost of paying third-party claims for any
releases reported on or after July 1, 2665 2009.

(7) For purposes of this section, occurrence shall mean
an accident, including continuous or repeated exposure to
conditions, which results in a release from a tank.

Sec. 107. Section 66-1525, Reissue Revised Statutes of
Nebraska, is amended to read:

66-1525. (1) Any responsible person or his or her
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designated representative who has taken remedial action in response
to a release first reported after July 17, 1983, and on or before
June 30, 20685 2009, or against whom there is a third-party claim
may apply to the department under the rules and regulations adopted
and promulgated pursuant to section 66-1518 for reimbursement for
the costs of the remedial action or third-party claim. Partial
payment of such reimbursement to the responsible person may be
authorized by the department at the approved stages prior to the
completion of remedial action when a remedial action plan has been
approved. If any stage is projected to take more than ninety days
to complete partial payments may be requested every sixty days.
Such partial payment may include the eligible and reasonable costs
of such plan or pilot projects conducted during the remedial
action.

(2) No reimbursement may be made unless the department
makes the following eligibility determinations:

(a) The tank was in substantial compliance with any rules
and regulations of the United States Environmental Protection
Agency, the State Fire Marshal, and the department which were
applicable to the tank. Substantial compliance shall be determined
by the department taking into consideration the purposes of the
Petroleum Release Remedial Action Act and the adverse effect that
any violation of the rules and regulations may have had on the tank
thereby causing or contributing to the release and the extent of
the remedial action thereby required;

(b) Either the State Fire Marshal or the department was
given notice of the release in substantial compliance with the
rules and regulations adopted and promulgated pursuant to the
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Environmental Protection Act and the Petroleum Products and
Hazardous Substances Storage and Handling Act. Substantial
compliance shall be determined by the department taking into
consideration the purposes of the Petroleum Release Remedial Action
Act and the adverse effect that any violation of the notice
provisions of the rules and regulations may have had on the
remedial action being taken in a prompt, effective, and efficient
manner;

(c) The responsible person reasonably cooperated with the
department and the State Fire Marshal in responding to the release;

(d) The department has approved the plan submitted by the
responsible person for the remedial action in accordance with rules
and regulations adopted and promulgated by the department pursuant
to the Environmental Protection Act or the Petroleum Products and
Hazardous Substances Storage and Handling Act or that portion of
the plan for which payment or reimbursement is requested. However,
responsible persons may undertake remedial action prior to approval
of a plan by the department or during the time that remedial action
at a site was suspended at any time after April 1995 because the
fund was insufficient to pay reimbursements and be eligible for
reimbursement at a later time if the responsible person complies
with procedures provided to the responsible party by the department
or set out in rules and regulations adopted and promulgated by the
Environmental Quality Council;

(e) The costs for the remedial action were actually
incurred by the responsible person or his or her designated
representative after May 27, 1989, and were eligible and
reasonable;
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(f) If reimbursement for a third-party claim is involved,
the cause of action for the third-party claim accrued after April
26, 1991, and the Attorney General was notified by any person of
the service of summons for the action within ten days of such
service; and

(g) The responsible person or his or her designated
representative has paid the amount specified in subsection (1) or
(2) of section 66-1523.

(3) The State Fire Marshal shall review each application
prior to consideration by the department and provide to the
department any information the State Fire Marshal deems relevant to
subdivisions (2) (a) through (g) of this section. The State Fire
Marshal shall issue a determination with respect to an applicant's
compliance with rules and regulations adopted and promulgated by
the State Fire Marshal. The State Fire Marshal shall issue a
compliance determination to the department within thirty days after
receiving an application from the department.

(4) The department may withhold taking action on an
application during the pendency of an enforcement action by the
state or federal government related to the tank or a release from
the tank.

(5) Reimbursements made for a remedial action may be
reduced as much as one hundred percent for failure by the
responsible person to comply with applicable statutory or
regulatory requirements. In determining the amount of the
reimbursement reduction, the department shall consider:

(a) The extent of and reasons for noncompliance;

(b) The likely environmental impact of the noncompliance;
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and

(c) Whether noncompliance was negligent, knowing, or
willful.

(6) Except as provided in subsection (4) of this section,
the department shall notify the responsible person of its approval
or denial of the remedial action plan within one hundred twenty
days after receipt of a remedial action plan which contains all the
required information. If after one hundred twenty days the
department fails to either deny, approve, or amend the remedial
action plan submitted, the proposed plan shall be deemed approved.
If the remedial action plan is denied, the department shall provide
the reasons for such denial.

Sec. 108. Section 66-1529.02, Reissue Revised Statutes
of Nebraska, is amended to read:

66-1529.02. (1) The department may undertake remedial
actions 1in response to a release first reported after July 17,
1983, and on or before June 30, 28065 2009, with money available in
the fund if:

(a) The responsible person cannot be identified or
located;

(b) An identified responsible person cannot or will not
comply with the remedial action requirements; or

(c) Immediate remedial action is necessary, as determined
by the Director of Environmental Quality, to protect human health
or the environment.

(2) The department may pay the costs of a third-party
claim meeting the requirements of subdivision (2) (£) of section
66-1525 with money available in the fund if the responsible person
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cannot or will not pay the third-party claim.

(3) Reimbursement for any damages caused by the
department or a person acting at the department's direction while
investigating or inspecting or during remedial action on property
other than property on which a release or suspected release has
occurred shall be considered as part of the cost of remedial action
involving the site where the release or suspected release occurred.
The costs shall be reimbursed from money available in the fund. If
such reimbursement is deemed inadequate by the party claiming the
damages, the party's claim for damages caused by the department
shall be filed as provided in section 76-705.

(4) All expenses paid from the fund under this section,
court costs, and attorney's fees may be recovered in a civil action
in the district court of Lancaster County. The action may be
brought by the county attorney or Attorney General at the request
of the director against the responsible person. All recovered
expenses shall be deposited into the fund.

Sec. 109. Section 77-27,137.02, Reissue Revised Statutes
of Nebraska, is amended to read:

77-27,137.02. Exeept as provided in seetion 4665617+
£he The appropriation provided for in section 77-27,136 for aid to
natural resources districts shall be distributed to the wvarious
natural resources districts of the state on the basis of the ratio
of the total amount of property taxes levied by the particular
natural resources district to the total amount of property taxes
levied by all natural resources districts within the state based on
amounts stated in the most recent certificate of taxes levied
statement and schedules submitted by each county to the Tax
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Commissioner pursuant to section 77-1613.01. The Tax Commissioner
shall determine the amount to be distributed to the various natural
resources districts and certify such amounts by voucher to the
Director of Administrative Services. Each amount shall be
distributed in seven as nearly as possible equal monthly payments
between the fifth and twentieth day of each month beginning
December 1, 1982, and each December thereafter. The State
Treasurer shall, between the fifth and twentieth day of each month,
notify the Director of Administrative Services of the amount of
funds available in the General Fund for payment purposes. The
Director of Administrative Services shall, upon receipt of such
notification and vouchers, draw warrants against funds
appropriated. The proceeds of the payments received by the various
natural resources districts shall be credited to the general fund
of the district.

Sec. 110. Section 77-3442, Reissue Revised Statutes of
Nebraska, is amended to read:

77-3442. (1) Property tax levies for the support of
local governments for fiscal years beginning on or after July 1,
1998, shall be limited to the amounts set forth in this section
except as provided in section 77-3444.

(2) (a) Except as provided in subdivision (2) (b) of this
section, school districts and multiple-district school systems may
levy a maximum 1levy of (i) one dollar and five cents per one
hundred dollars of taxable valuation of property subject to the
levy for fiscal years 2003-04 and 2004-05 and (ii) one dollar per
one hundred dollars of taxable valuation of property subject to the
levy for all fiscal years except fiscal years 2003-04 and 2004-05.
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Excluded from this 1limitation are amounts levied to pay for sums
agreed to be paid by a school district to certificated employees in
exchange for a voluntary termination of employment and amounts
levied to pay for special building funds and sinking funds
established for projects commenced prior to April 1, 1996, for
construction, expansion, or alteration of school district
buildings. For purposes of this subsection, commenced means any
action taken by the school board on the record which commits the
board to expend district funds in planning, constructing, or
carrying out the project.

(b) Federal aid school districts may exceed the maximum
levy prescribed by subdivision (2) (a) of this section only to the
extent necessary to qualify to receive federal aid pursuant to
Title VIII of Public Law 103-382, as such title existed on
September 1, 2001. For purposes of this subdivision, federal aid
school district means any school district which receives ten
percent or more of the revenue for its general fund budget from
federal government sources pursuant to Title VIII of Public Law
103-382, as such title existed on September 1, 2001.

(c) Beginning with school fiscal year 2002-03 through
school fiscal year 2004-05, school districts and multiple-district
school systems may, upon a three-fourths majority vote of the
school board of the school district, the board of the unified
system, or the school board of the high school district of the
multiple-district school system that is not a unified system,
exceed the maximum levy prescribed by subdivision (2) (a) of this
section in an amount equal to the net difference between the amount
of state aid that would have been provided under the Tax Equity and
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Educational Opportunities Support Act without the changes made by
Laws 2002, LB 898, for the ensuing school fiscal year for the
school district or multiple-district school system and the amount
provided under the act as amended by Laws 2002, LB 898. The State
Department of Education shall certify to the school districts and
multiple-district school systems the amount by which the maximum
levy may be exceeded pursuant to subdivision (2) (¢) of this section
on or before May 15, 2002, for school fiscal year 2002-03, June 30,
2003, for school fiscal year 2003-04, and February 15, 2004, for
school fiscal year 2004-05.

(3) Community colleges may levy a maximum levy on each
one hundred dollars of taxable property subject to the levy of
seven cents for fiscal year 2000-01 and each fiscal vyear
thereafter, plus amounts allowed under subsection (7) of section
85-1536.01.

(4) Natural resources districts may levy a maximum levy
of four and one-half cents per one hundred dollars of taxable

valuation of property subject to the levy. Natural resources

districts shall also have the power and authority to 1levy a tax

equal to the dollar amount by which their restricted funds budgeted

to administer and implement ground water management activities and

integrated management activities under the Nebraska Ground Water

Management and Protection Act exceed their restricted funds

budgeted to administer and implement ground water management

activities and integrated management activities for FY2003-04, not

to exceed one cent on each one hundred dollars of taxable wvaluation

annually on all of the taxable property within the district.

(5) Educational service units may levy a maximum levy of
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one and one-half cents per one hundred dollars of taxable valuation
of property subject to the levy.

(6) (a) Incorporated cities and wvillages which are not
within the boundaries of a municipal county may levy a maximum levy
of forty-five cents per one hundred dollars of taxable valuation of
property subject to the levy plus an additional five cents per one
hundred dollars of taxable valuation to provide financing for the
municipality's share of revenue required under an agreement or
agreements executed pursuant to the Interlocal Cooperation Act or
the Joint Public Agency Act. The maximum 1levy shall include
amounts levied to pay for sums to support a library pursuant to
section 51-201, museum pursuant to section 51-501, visiting
community nurse, home health nurse, or home health agency pursuant
to section 71-1637, or statue, memorial, or monument pursuant to
section 80-202.

(b) Incorporated cities and villages which are within the
boundaries of a municipal county may levy a maximum levy of ninety
cents per one hundred dollars of taxable wvaluation of property
subject to the levy. The maximum levy shall include amounts paid
to a municipal county for county services, amounts levied to pay
for sums to support a library pursuant to section 51-201, a museum
pursuant to section 51-501, a visiting community nurse, home health
nurse, or home health agency pursuant to section 71-1637, or a
statue, memorial, or monument pursuant to section 80-202.

(7) Sanitary and improvement districts which have been in
existence for more than five years may levy a maximum levy of forty
cents per one hundred dollars of taxable valuation of property
subject to the levy, and sanitary and improvement districts which
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have been in existence for five years or less shall not have a
maximum levy. Unconsolidated sanitary and improvement districts
which have been in existence for more than five years and are
located in a municipal county may levy a maximum of eighty-five
cents per hundred dollars of taxable valuation of property subject
to the levy.

(8) Counties may 1levy or authorize a maximum levy of
fifty cents per one hundred dollars of taxable wvaluation of
property subject to the 1levy, except that £five cents per one
hundred dollars of taxable valuation of property subject to the
levy may only be levied to provide financing for the county's share
of revenue required wunder an agreement or agreements executed
pursuant to the Interlocal Cooperation Act or the Joint Public
Agency Act. The maximum levy shall include amounts levied to pay
for sums to support a library pursuant to section 51-201 or museum
pursuant to section 51-501. The county may allocate up to fifteen
cents of its authority to other political subdivisions subject to
allocation of property tax authority under subsection (1) of
section 77-3443 and not specifically covered in this section to
levy taxes as authorized by law which do not collectively exceed
fifteen cents per one hundred dollars of taxable valuation on any
parcel or item of taxable property. The county may allocate to one
or more other political subdivisions subject to allocation of
property tax authority by the county wunder subsection (1) of
section 77-3443 some or all of the county's five cents per one
hundred dollars of valuation authorized for support of an agreement
or agreements to be levied by the political subdivision for the
purpose of supporting that political subdivision's share of revenue
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required under an agreement or agreements executed pursuant to the
Interlocal Cooperation Act or the Joint Public Agency Act. If an
allocation by a county would cause another county to exceed its
levy authority under this section, the second county may exceed the
levy authority in order to levy the amount allocated.

(9) Municipal counties may levy or authorize a maximum
levy of one dollar per one hundred dollars of taxable valuation of
property subject to the levy. The municipal county may allocate
levy authority to any political subdivision or entity subject to
allocation under section 77-3443.

(10) Property tax levies for judgments, except judgments
or orders from the Commission of Industrial Relations, obtained
against a political subdivision which require or obligate a
political subdivision to pay such judgment, to the extent such
judgment is not paid by liability insurance coverage of a political
subdivision, for preexisting lease-purchase contracts approved
prior to July 1, 1998, for bonded indebtedness approved according
to law and secured by a levy on property, and for payments by a
public airport to retire interest-free loans from the Department of
Aeronautics in lieu of bonded indebtedness at a lower cost to the
public airport are not included in the levy limits established by
this section.

(11) The limitations on tax 1levies provided in this
section are to include all other general or special levies provided
by law. Notwithstanding other provisions of 1law, the only
exceptions to the limits in this section are those provided by or
authorized by sections 77-3442 to 77-3444.

(12) Tax 1levies in excess of the limitations in this
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section shall be considered wunauthorized 1levies under section
77-1606 unless approved under section 77-3444.

(13) For purposes of sections 77-3442 to 77-3444,
political subdivision means a political subdivision of this state
and a county agricultural society.

Sec. 111. Section 81-15,174, Revised Statutes

Supplement, 2003, is amended to read:

81-15,174. The Nebraska Environmental Trust Fund is
created. The fund shall be maintained in the state accounting
system as a cash fund. Except as otherwise provided in this

section, the fund shall be used to carry out the purposes of the
Nebraska Environmental Trust Act, including the payment of
administrative costs. Money in the fund shall include proceeds
credited pursuant to section 9-812 and proceeds designated by the
board pursuant to section 81-15,173. Any money in the fund
available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

The State Treasurer shall transfer nine hundred
twenty-five thousand dollars from the Nebraska Environmental Trust
Fund to the Department of Natural Resources Water Issues Cash Fund,
as administratively created pursuant to section 81-1111.04, on or
after July 1, 2003, but no later than July 10, 2003.

The State Treasurer shall transfer one million dollars

from the Nebraska Environmental Trust Fund to the Water Resources

Trust Fund on July 1, 2004.

Sec. 112. The State Treasurer shall transfer one million

five hundred thousand dollars from the Petroleum Release Remedial
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Action Cash Fund to the General Fund on July 1, 2004.

Sec. 113. Section 81-15,176, Revised Statutes
Supplement, 2002, is amended to read:

81-15,176. (1) Subject to subsection (3) of this
section, the board shall establish environmental priorities for the
trust. The board, after allowing opportunity for public comment,
shall designate as priorities those environmental goals which most
affect the natural physical and biological environment in Nebraska,
including the air, land, ground water and surface water, flora and
fauna, prairies and forests, wildlife and wildlife habitat, and
areas of aesthetic or scenic values. In designating environmental
priorities, the board shall attempt to focus on the areas which
promise the greatest opportunities for effective action to achieve
and preserve the future environmental quality in the state. The
board shall establish priorities for five-year periods beginning
July 1, 1995, except that the board may make annual modifications
to refine and clarify its priorities. The board shall provide for
public involvement in developing the priorities for such five-year
periods, including public meetings in each of the three
congressional districts.

(2) The board shall establish criteria for determining
the eligibility of projects for grant assistance, which criteria
shall include the following:

(a) The grants shall not provide direct assistance to
regulatory programs or to implement actions mandated by regulations
except remediation;

(b) No more than sixty percent of grant allocations in
any year shall assist remediation of soils or ground water, and no
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grants for this purpose shall occur unless all other available
sources of funding are, in the opinion of the board, being
substantially utilized;

(c) The grants shall not pay for projects which provide
primarily private benefits or relieve private 1liability for
environmental damage;

(d) The grants shall not pay for projects which have
direct beneficiaries who could afford the costs of the benefits
without experiencing serious financial hardship;

(e) The grants should assist those projects which offer
the greatest environmental benefits relative to cost;

(f) The grants should assist those projects which provide
clear and direct environmental benefits;

(g) The grants should assist those projects which will
make a real contribution to achieving the board's environmental
priorities;

(h) The grants should assist those projects which offer
the greatest public benefits; and

(i) The grants shall not pay for 1land or easements
acquired without the full and express consent of the landowner.

(3) Until the first five-year priorities become effective
on July 1, 1995, the board shall observe the following priorities
for allocating grants:

(a) Critical habitat areas, including wetlands
acquisition, preservation, and restoration and acquisition and
easements of areas critical to rare or endangered species;

(b) Surface water quality, including actions to preserve
lakes and streams from degradation;
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(c) Ground water quality, including fostering best
management practices as defined in section 46—656-08% 46 of this
act, actions to preserve ground water from degradation, and
remediation of soils or ground water; and

(d) Development of recycling markets and reduction of
solid waste volume and toxicity.

(4) The board may refine and clarify these initial
priorities.

Sec. 114. Sections 3, 4, 93, 110, and 117 of this act
become operative on July 1, 2004. This section and sections 111,
112, 115, 116, and 120 of this act become operative on their
effective date. The other sections of this act become operative
three calendar months after the adjournment of this legislative
session.

Sec. 115. If any section in this act or any part of any
section is declared 1invalid or unconstitutional, the declaration
shall not affect the validity or constitutionality of the remaining
portions.

Sec. 116. Original section 81-15,174, Revised Statutes
Supplement, 2003, is repealed.

Sec. 117. Original sections 2-3225 and 77-3442, Reissue
Revised Statutes of Nebraska, and section 13-520, Revised Statutes
Supplement, 2002, are repealed.

Sec. 118. Original sections 2-1586, 46-229.02,
46-229.03, 46-2,127, 46-609, 46-651, 46-656.03, 46-656.04,
46-656.08, 46-656.11, 46-656.13, 46-656.21, 46-656.32, 46-656.35 to
46-656.37, 46-656.39, 46-656.41 to 46-656.48, 46-656.64, 46-680,
46-1207.01, 46-1207.02, 46-1212, 46-1228, 61-206, 66-1501, 66-1519,

-178-



10

11

12

13

14

15

16

17

LB 962

66-1523, 66-1525, 66-1529.02,

Statutes of Nebraska, sections

46-229.04, 46-230, 46-235.04, 46-237,

and 77-27,137.02,

46-2,112, 46-2,119, 46-2,132, 46-2,135,

46-653, 46-656.05, 46-656.14, 46-656.19,

46-656.31, 46-656.33, 46-656.

46-656.65 to 46-656.67, 46-676,

38, 46-656.40,

46-678.01, and

2-1588,

46-

46-261, 46-290

46-601.01,

656.25 to

46-656.62,

Statutes Supplement, 2002, and sections 46-241, 46-602,

46-656.02, 46-656.07, 46-656.10, 46-656.12,

and 46-656.30, Revised Statutes Supplement,

2003,

46-656.24,

LB 962

Reissue Revised

46-226.03, 46-229,

to 46-29¢6,
46-613.02,
46-656.27,

46-656.63,

81-15,176, Revised

46-656.01,

46-656.29,

are repealed.

Sec. 119. The following sections are outright repealed:

Sections 46-656.06, 46-656.09,

46-656.22, 46-656.23, and 46-656.49,

46-656.17,

Nebraska, and sections 46-656.15, 46-656.

46-656.50 to 46-656.61, Revised Statutes Supplement,

Sec. 120. Since

an emergency

46-656.18,

46-656.20,

Reissue Revised Statutes of

16, 46-656.28, and

2002.

exists, this act takes

effect when passed and approved according to law.
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