April 2, 1986 LB 788

fondling of breasts cannot put aperson within the purview of

this bill. You must read the entire bill. Onpage 3, as |
mentioned, the crime consists in dealing with sexually
explicit...let me find the exact |anguage, sexuallx explicit
conduct in line 24. What is sexually explicit conduct? vygyu go
farther up the page to |line 6 and yousee sexually expliCit
conduct. What is included inthat conduct? Line 12 says,

erotic fondling. What is erotic fondling ? |f you go to page2,
line 8, erotic fondling shall mean touching a persohs cl ot hed or

unclothed genital or pubic area and breasts. |f you touch, in
this depiction, if a personis depicted touching another
individual, if she is afemale, her clothed breasts, that is
erotic fondling. Erotic fondling is sexually explicit conduct
under the terms of this bill and a person conmmts this crine, if
you look in the bill at line 23, page 3, to provide one of these
depictioned to any person regardl ess of age. Thus, by the terms
of the bill, if there was a picture of a nale or, based on the

way things happen these days, a fenml e touchi ng the breasts of
another female, 17-years-old, 364 days, takes that picture and
gives it to another student, that is a Cass IV felony under the
bill as it exists rightnow. |t was a bad |law when it was put

on the books. It is still a bad law andit's easyto cloudthe
i ssue by saying you' re tal king about child nol esters. Who is

going to say that a bunch of boys in a | ocker roomor a bunch of
girls in a | ocker roomor a bunch of girls and boys at a party
passing these pictures around are child nolesters? |s that what

you nean when you use the termchild nol ester? But each and
everol one of those exanples | gave you cones under the purview
of the explicit terms of this pj|| and it makes nobody any
di fference. It doesn't pmke enough difference to want to do
anything about it. It's because legiSlation of this kind was
contenplated by those who drafted the Constitution, that they
put in a provision against cruel, unusual punishments because
they said | egislatures cannot be trusted to provide punishnents
wi t hout resorting to that which is unusual and cruel. Let t%e
Legi slature crimnalize conduct as it chooses, but there nust be

a constitutional barrier erected to the tylg()es of punishnents
i nposed. And there were people such as Patrick Henry even,
spoke against giving |legislatures untrammel ed power to inflict
atever puni shment they chose. A judge in a U 'S. Supreme Court
case said that a legislature can malke drinking liquor 5 crime
but it cannot take one gl ass of liguor,count the nunber of
drops and meke each drop in that glass an individual offense and
by so doing, lock up a personupfor an indefinite period of
time. That i sconsidered a cruel and unusual punishment even
t hough you're not torturing the person, you' re not tal king about
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