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LEGISLATIVE BILL 1OO5

Approved by the Covernor April 16, L986

Introduced by Banking, Commerce & Insurance Committee,
Decamp, 40, Chairperson; Haberman, 44;
Beyer, 3; Pappas, 42; Higgins, 9;
Schmi.t, 23

AN ACT relating to insurance; to amend sections 44-2A24,
44-2A25, 44-2A27 , 44-2A29, 44-2A32, and
4+-2A33, Reissue Revised Statutes of Nebraska,
1943; to iharrge provisions relating to the
Nebraska Hospital-MedicaI Li.abitity Act,
health care provi.ders, claims, and Iiability
Iimits; to provide for the legal, defense of a
fund; to provide operative dates; and to
repeal the original sections.

Be it enacted by the people of the State of Nebraska,
Section L. That section 44-2A24, Reissue

Revised Statutes of Nebraska, f943, be amended to read
as follows:

44-2424. ( 1 ) To be qualified under the
Nebraska Hospital-MedicaL Lj,ability Act, a health care
provider or such health care providerr s employer,
employee, or partner shalI:

(a) EiIe with the director proof of financial
responsibiLity, pursuant to section 44-2A27, in the
amount of oHe l14g hundred thousand dollars for each
occurrence. In the case of physicians or nurse
anesthetists and their employers, employees, or
partners, an aggregate liabillty amount of €hree EjLxhundred thousand dollars for a.lI occurrences or claims
made in any policy year for each named insured nay shall
be provided- In the case of hospitals and their
employees, an aq.gregate liabj.Iity amount of one million
dollars for aII occurrences or claims made in any policy
year nay shaLl be provided. Such policy may be written
on either an occurrence or a claims-made basis. Such
qualification shall remain effectj.ve only as Iong as
insurance coverage as required remains effective; and

(b) Pay the surcharge and any special
surcharge levied on aII health care providers pursuant
to sections 44-2829 to 44-2831.

(2) Subject to the requi.rements in subsection
(4) of this section. the qualification of a health care
provider shall be ei.ther on an occurrence or claims-made
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basis and shall be the same as the insurance coverage
provided by the insured's policy.

(3) The director shalI have authority to
permit qual.ification of health care providers h'ho have
retired or ceased doing business j.f such health care
providers have primary insurance coverage under
subsection (1) of tl:j.s section.

(4) Any elain or eauae of aetion against a
health eare previCer shall be subjeet to the faets anC
ei?euns€anees re+ating te the health eare previderle
qua+if+eation under the Nebraska Eospital-Hed+ea+
Biabi+ity Aet in effeet at the tine of the oeeurrenee ef
the alleqed vrenqful aets and ehal} aet be a€feeted by
the faet that the health eare provider vas or Has n6t
qualified urider the Nebraska B6spita}-HeCieal Eiability
Aet at the t*ne the aet*en rras iHstituted= A health
care provider who is not qualified under the act at the
time of the alleged occurrence giving rise to a claim
shalI not, for purposes of that claim, qualify under the
act notwithstanding subsequent filing of proof of
financial responsibility and payment of a required
surcharge.

(5) Qualification of a health care provider
under the Nebraska Hospital-Medical Liability Act shall
continue only as long as the health care provider meets
the requirements for qualification. A heaLth care
provider who has once qualified under the Nebraska
Hospital-Medical Liability Act and who fails to renew or
continue his or her qualification in the manner provided
by law and by the rules and regulations of the
Department of Insurance shall cease to be qualifj.ed
under such act.

sec. 2. That section 44-2A25, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
fo1 Iows :

44-2A25- (1) The total amount recoverable
ulrder the Nebraska Hospital-Medical Liability Act from
any and alI health care providers aDd the Excess
Liabj.Li.ty Fund for any occurrence resultiDg in any
injury or death of a patient may not exceed fi.ve hundred
thousand dollars for any occurrence on or before
December 31, 1984, and one mi.Ilion dollars for any
occurrence after December 31, 1944.

(2) A health care provider qualified under the
Nebraska Hospital-MedicaI Li.ability Act shaII not be
Iiab.l-e to any patient or his or her representative who
is covered by such act for an amount in excess of orte
gCq hundred thousand dollars for all claims or causes of
action arising from any occurrence during the period
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that the Nebraska Hospital-Medical Liability Act is
effective with reference to such patient.

(3) Subject to the overall limits from all-
sources as provj.ded in subsection (1) of this section,
any amount due from a judgment or settlement which is in
excess of the total Liabillty of aII liable health care
providers shall be paid from the Excess Liabj.Lity Eund
pursuant to sections 44-2431 to 44-2833.

Sec. 3. That section 44-2427, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows I

44-2427. Einancial responsibility of a health
care provider may be established only by filing lrith the
director proof that the health care provider is insured
pursuant to sections 44-2437 to 44-2839 or by a policy
of professional Iiabj.Iity insurance in a company
authorized to do busi-ness in Nebraska. Such insurance
shall be in the amount of ene lgg hundred thousand
dollars per occurrence and, in cases involving
physicians or nurse anesthetists, but not with respect
to hospitals, an aggregate li.ability of at least €hree
six hundred thousand dollars for aII occurrences or
claims made in any policy year Ray shalI be provided.
In the case of hospi.tals and their employees, an
aggregate liability amount of one million dollars for
aII occurrences or claims made in any policy year nay
shall be provided- Such filing shall state the amount
of the premium charged for the policy of insurartce.

Sec. 4. That section 44-2A29, Reissue Revised
Statutes of Nebraska, L943, be amended to read as
follows:

44-2429. ( 1 ) There is hereby created an
Excess Liabillty Eund to be coll-ected and received by
the director for the exclusive use and purposes stated
in the Nebraska Hospital-MedicaI Liability Act. Such
fund and any income from it shall be ]reld by the State
Treasurer in tnlst, deposited in a separate account, and
invested and reinvested pursuant to law.

(21 To create the fund, an annual surcharge
s)ralI be Ievied on all health care providers in Nebraska
wlro have qualified Lrnder sections 44-2824 and 44-2A27.
The surcharge for each health care provider shall be as
determined by the director subject to the followinqr
Iimitations:

(a) The annual surcharge shall not exceed
fifty per cent of the annual premium pald by such health
care provider for maintenance of current financial
responsibility as provlded in sectj.ons 44-2A27 and
44-2A37 to 44-2839; and
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(b) The charge shall not exceed the amount
necessary to maintain the fund in the amount stated in
section 44-2430.

(3) Such surcharge and any pri.mary insurance
premiums due under sections 44-2A37 to 44-2839 shall be
due and payable within thirty days after the health care
provider has quali.fied in Nebraska pursuant to section
44-2A24 and shall be payable annualJ-y thereafter in such
amounts as may be determined by the director insofar as
the surcharge is concerned and by the risk manager
insofar as primary liability coverage is concerned.

( 4 ) The net premiums payabLe for primary
insurance provided by the risk manager pursuant to
sections 44-2A37 to 44-2A39 shall be deposi.ted in the
fund at least annually by the risk manager.

( 5 ) If the annual premium surcharge or
preminms for primary insurance under secti.ons 44-2837 to
44-2A39 are not paid within the time specified in
subsection (3) of this sectj.on, tl)e qualification of tlte
lrealtlr care provider under section 44-2A24 shall be
suspended until the annual premlums are Paid. Such
suspension shaII not be effective as to patients
claiming against the health care provider unless, at
Ieast thirty days before the effective date of the
suspension, a written notice giving the date upon vrhlch
the suspensj.on becomes effective has been provided by
tlle director to the health care provider.

( 6 ) The Di rector of Insuralrce. as
administrator of the fund- shall be resoonsible for
Ie(aI defense of the fund. The director. usinq money
from the fund as deemed necessarll. appropriate. or
desirable. mav purchase the servj.ces of persons. firms-
and corooratiotrs to aid in protectinq the fund aoainst
claims. The Department of Justice shaII not be
raqnanq'il-rla far lacal All expenses
of coLlecting, protecting, and administering the fttnd
shall be paid from the fund-

Sec- 5. That section 44-2832, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
fol Iows:

44-2A32. (1) The Di.rector of Administrative
Servi.ces shaLl issue a warrant drawn on the fund in tl:e
amount of each clai.m submitted by the director. AII
claims against the fund shall be made on a voucher or
other appropriate request by the director after he or
she has received:

(a) A certified copy of a final judgment in
excess of otle !]dg hundred thousand dollars against a
health care provider and in excess of the amount
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recoverable from alI health care providers;
(b) A certified copy of a court-approved

settlement in excess of 6ne !49 hundred thousand dollars
against a health care provider and in excess of the
amount recoverable from aII health care providers; or

( c ) In case of claims based on primary
insurance issued by the rj.sk manager under sectj.ons
44-2437 to 44-2839, a certified copy of a final judgment
or court-approved settlement requiring payment from the
fund.

(2) The amount paid from the fund for excess
Iiability t hen added to the payments by aII heaLth care
providers may not exceed the maximum amount recoverable
pursuant to subsection ( l. ) of section 44-2A25. The
amount paid from the fund on account of a primary
insurance poJ-icy issued by the risk manager to a health
care provider under sections 44-2837 to 44-2839 may not
exceed ene tup hundred thousand dollars for any one
occurrence covered by such policy under any
circumstances.

Sec. 6. That section 44-2833, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
foll.ords:

44-2433. (1) If the insurer of a health care
provider shall agree to settle its liability on a claim
against its insured by payment of j.ts policy limits of
oHe q4q hundred thousand dollars and the claimant shaII
demand an amount in excess thereof for a complete and
fi.nal release and if no other health care provider is
involved. the procedrlres prescri.bed in this section
shall be followed-

(2) A petition shall be fi.led by the cLaimant
with the court in which the action is pending against
the health care provi.der or, if no action is pending, in
one of the district courts of the State of Nebraska,
seeking approval of an agreed settlement, if any, or
demanding payment of damages from the Excess Llability
Eund.

(3) A copy of slrch petition shall be served on
the director, the health care provider, and the health
care providerrs insurer and shalI contain sufficient
information to inform the parties concerning the nature
of the clai.m and the additional amoutrt demanded. The
]realth care provj.der and his or her insurer shall have a
right to intervene and particj.pate in the proceedings.

(4) The director, with the collsent of the
health care provider, may agree to a settlement with the
claimant from the Excess Liability Eund. Either the
director or the health care provider may fj.le hrritten
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objections to the payment of the amount demanded. The
agreement or objections to the payment demanded shall be
filed within twenty days after the petition is filed.

(5) After the petition, agreement, and
objections, i.f any, have been filed, the judge of the
corrrt in which such petj.tion is filed shall set the
matter for tri.al as soon as practicable. The court
shalL give notice of the trial to the claimant, the
health cdre provj.der, and the director,

(6) At the trial, the director. the claimant,
and the ]realth care provider may introduce relevant
evidence to enable tlte court to determine whether or not
the petition should be approved if it has been submitted
on agreement without objections. If the director, the
health care provider, and the claimant shall be unable
to agree on the amount, if any, to be paid out of the
Excess Liability Fund, the amount of claimant's damages,
if any, in excess of the 6He !y9 hutrdred thousand
dollars already paid by the i.nsurer of the health care
provider shal] be determined at triaI.

(71 The court shall determine the amount for
which the fund is liable and render a finding and
judgment accordingly. In approving a settlement or
determining the amount, if any, to be paid from the
Excess Liability Eund in such a case, the court shall
consider the Liability of the health care provider as
admj.tted arrd established by evidence.

(8) Any settlement approved by the court may
not be appealed. Any judgment of the court fixing
damages recoverable in any such contested proceeding
shalI be appealable pursuant to the rules governiltg
appeals in any other cj.vil case.

Sec. 7. Sections 1,2,3,5, 6, and 8 of this
act shall become operative on January 1, 1947. The
remaining sections of this act shall become operative on
their effective date.

Sec. 8. That original secti.ons 44-2424,
44-2825, 44-2A27, 44-2A32, and 44-2833, Rei.ssue Revised
Statutes of Nebraska, \9+3, are repealed.

Sec. 9. That oriqinal section 44-2829,
Reisstre Revised statutes of Nebraska, 1.943, is repealed.
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