LB 84

LB 84

LEG SLATURE OF NEBRASKA
ONE HUNDRED SECOND LEGQ SLATURE

FI RST SESSI ON

LEQ SLATI VE BI LL 84

I ntroduced by Fischer, 43; Canpbell, 25; Hadley, 37; Louden, 49.
Read first time January 06, 2011

Commi tt ee:
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A BI LL

1 FOR AN ACT relating to roads; to anmend sections 39-2201, 39-2205,

39-2209, 39-2211, 39-2212, 39-2213, 39-2215.01, 39-2216,
39- 2223, 39-2224, and 77-27,132, Reissue Revised Statutes
of Nebraska; to adopt the Build Nebraska Act; to
aut horize issuance of hi ghway  bonds; to change
distribution of sales tax revenue; to harnonize

provisions; and to repeal the original sections.

8 Be it enacted by the people of the State of Nebraska,
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Section 1. Sections 1 to 7 of this act shall be known and

may be cited as the Build Nebraska Act.

Sec. 2. For purposes of the Build Nebraska Act:

(1) Commi ssion neans the State H ghway Comnm ssion

(2) Departnent neans the Departnent of Roads;

(3) Fund neans the State Hi ghway Capital |nprovenent

Fund; and

(4) Surface transportation project neans (a) expansi on or

reconstruction of a road or highway which is part of the state

hi ghway system (b) expansion or reconstruction of a bridge which is

part of the state highway system or (c) construction of a new road,

hi ghway, or bridge which, if built, would be a part of the state

hi ghway system

Sec. 3. (1) The State H ghway Capital | nmprovenent Fund is

created. The fund shall consist of noney credited to the fund

pursuant to section 77-27,132, any other noney as determ ned by the

Legi sl ature, and bond proceeds credited to the fund.

(2) The departnment may create or direct the creation of

accounts wthin the fund as the departnent determnes to be

appropriate and useful in admnistering the fund and in providing for

security, investnent, and repaynent of bonds.

(3) Any nmoney in the fund avail able for investnent shal

be invested by the state investnent officer pursuant to the Nebraska

Capital Expansion Act and the Nebraska State Funds |nvestnent Act

except that any bond proceeds in the fund shall be invested in
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accordance with the terns of the docunents under which the bonds are

i ssued. Unl ess otherw se provided by the terms of the docunents under

which the bonds are issued, the state investnent officer may direct

that the bond proceeds shall be remtted to the bond trustee for

investnent. | nvestnment earnings from.investnment of noney in the fund

and frominvestnment of bond proceeds shall be credited to the fund.

Sec. 4. The fund shall be used as foll ows:

(1) Up to eighty-five percent of the total aggregate

noney credited to the fund pursuant to section 77-27,132 shall be

used to pay for surface transportation projects of the highest

priority as determined by the departnment. Bonds may be issued for

such purpose;

(2) At least fifteen million dollars of the tota

aggregate money credited to the fund pursuant to section 77-27,132

shall be used to pay for construction of the expressway system as

determined by the department. Bonds nmay be issued for such purpose

and

(3) No nore than twenty-five mllion dollars of the npbney

annual ly credited to the fund pursuant to section 77-27,132 may be

used for the paynment of bonds and the interest thereon under the act.

Sec. 5. Upon the recommendation of the departnent, the

comm ssion acting for and on behalf of the state nmay issue fromtine

to tinme bonds under the Nebraska H ghway Bond Act in such principal

ampbunts as deternined by the commission for the purpose of funding

the Build Nebraska Act and the fund. The principal anounts, interest
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rates, nmturities, redenption provisions, sale prices, and other

terns of the bonds so authorized to be issued shall be in accordance

with terns or conditions established by the comm ssion. No bonds

shall be issued after Decenber 31, 2018, except for refunding bonds

i ssued in accordance with the Nebraska H ghway Bond Act. The proceeds

from the sale of any bonds issued, net of costs of issuance,

capitalized interest, and necessary or appropriate reserve funds,

shal|l be deposited in the fund. The conmi ssion is hereby granted al

power s necessary or convenient to carry out the purposes and exercise

t he powers granted by the Build Nebraska Act. Bonds shall be paid off

by January 1, 2038.

Sec. 6. The bonds issued pursuant to section 5 of this

act shall be special obligations of the state payable solely and only

from the fund and any other funds specifically pledged by the

commi ssion for such purpose, and neither the nenbers of the

comm ssion nor any person executing the bonds shall be liable

t hereon. Such bonds shall not be a general obligation or debt of the

state, and they shall contain on the face thereof a statenment to such

effect. Such bonds are declared to be issued for an essential public

and governnental purpose and, together wth interest thereon and

incone therefrom shall be exenpt from state incone taxes.

Sec. 7. The departnment nmay adopt and pronul gate rul es and

regul ations to carry out the Build Nebraska Act.

Sec. 8. Section 39-2201, Reissue Revised Statutes of

Nebraska, is amended to read
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39-2201 As used in the Nebraska H ghway Bond Act, unless
t he context otherw se requires:

3 Lt und I ) .
Faproverent—BondFund-—ereated-in-seeti-on-39-2215.- 01

2—(1) Bonds shalH—wean—neans the bonds authorized to be
i ssued under the Nebraska H ghway Bond Act and shalH—nelude—i ncl udes
notes or other simlar evidences of indebtedness;

33—(2) Conmission shalH—mrean—neans the State H ghway
Conmi ssi on;

4 —(3) Construction shaH—rean—and—inelude—neans and
i ncl udes acqui sition, construction, resurf aci ng, restoring,
rehabilitation, and reconstruction necessary to plan, build, inprove,
repl ace, or extend a highway, and to construct shalH—mean—andinectude

neans and includes to acquire, to construct, to resurface, to

restore, to rehabilitate, and to reconstruct as necessary to plan,
build, inprove, replace, or extend a hi ghway;

5—(4) Cost of construction shalH—rean—-andinelude—neans

and includes obligations to contractors and builders for construction
and for the restoration of property damaged or destroyed in
connection wth such construction, the cost of acquiring |and,
property rights, rights-of-way, franchises, easenents, and other
i nterests deenmed necessary or convenient for construction, the cost
of acquiring any property, real or personal, tangible or intangible,
or any interest therein, deened necessary or convenient for

construction, the interest requirenments upon any bonds prior to,
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during, and for a period of eighteen nonths after conpletion of
construction, fees and expenses of paying agents and other agents
appoi nted by the commi ssion for such bonds during any such period
the costs and expenses of prelimnary investigations to deternine the
feasibility or practicability of such construction, the fees and
expenses of engineers for naking prelimnary studies, surveys,
reports, estimates of costs and of revenue, and other estinates and
for preparing plans and specifications and supervising construction
as well as for the perfornmance of all other duties of engineers in
relation to such construction or the issuance of bonds therefor,
expenses of administration during construction, |egal expenses and
fees, financing charges, nmunicipal bond insurance or surety bond
prem uns, credit facility fees, costs of audits, costs of preparing
and issuing such bonds, and all other itenms of expense incident to
such construction, the financing thereof, and the acquisition of |and
and property therefor;

63—(5) Fund shalHl—mean—neans the Hi ghway Trust Fund
which is created by section 39-2215; and

A—(6) H ghway shalH—meanr—-andinetude—neans and incl udes

any public road now or at any tinme hereafter classified by the
Legislature as the responsibility of the state to construct and any
related facility, the cost of which is financed in whole or in part
by the issuance of bonds under the Nebraska H ghway Bond Act.

The Legislature hereby reserves the right to vary and

change by law the definitions of construction, cost of construction,
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and hi ghway contained in this section.

Sec. 9. Section 39-2205, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2205 Bonds may be issued under the Nebraska H ghway
Bond Act only to the extent that the annual aggregate principal and
interest requirenents, in the calendar year in which such bonds are
issued and in each calendar year thereafter until the schedul ed
maturity of such bonds, on such bonds and on all other bonds
theretofore issued and to be outstanding and unpai d upon the issuance
of such bonds shall not exceed the anpbunt which is equal to fifty

percent of the noney deposited in the fund, the H ghway Restoration

and | nprovenent Bond Fund, or the State H ghway Capital | nprovenent

Fund, e+—thebendfund—as the case may be, from which such bonds
shall be paid during the cal endar year preceding the issuance of the
bonds proposed to be issued. This section shall not apply to the
first issuance of each series of bonds authorized by the Legislature.

If short-term bonds are issued in anticipation of the
i ssuance of long-term refunding bonds and such short-term bonds are
secured by insurance or a letter of credit or simlar guarantee
issued by a financial institution rated by a national rating agency
in one of the two highest categories of bond ratings, then, for the
purposes of the Nebraska H ghway Bond Act, when deternining the
amount of short-term bonds that nmay be issued and the ampunt of
taxes, fees, or other noney to be deposited in any fund for the

paynment of bonds issued under the act, the annual aggregate principal
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and interest payments on the short-term bonds shall be deened to be
such payments thereon, except that the final principal paynment shall
not be that specified in the short-term bonds but shall be the
principal and all interest paynents required to reinburse the issuer
of the insurance policy or letter of credit or similar guarantee
pursuant to the reinbursenent agreenent between the conm ssion and
such issuer.

Sec. 10. Section 39-2209, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2209 Any resolution or resolutions of the conmi ssion
aut hori zing any bonds or any issue thereof may contain provisions,
consistent with the Nebraska H ghway Bond Act and not in derogation
or limtation of such act, which shall be a part of the contract with
the hol ders thereof, as to:

(1) Pledging all or any part of the noney in the fund,_

the Hi ghway Restoration and |nprovement Bond Fund, or the State

H ghway Capital |nprovenent Fund, er—bend—fund—as the case may be,

to secure the paynment of the bonds, subject to such agreenents with
t he bondhol ders as may then prevail;
(2) The use and disposition of nobney in the fund, the

H ghway Restoration and | nprovenent Bond Fund, or the State H ghway

Capi tal | nprovenent Fund; er—bendfund-

(3) The setting aside of reserves, sinking funds, or
arbitrage rebate funds and the funding, regulation, and disposition

t her eof ;



LB 84 LB 84

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(4) Limtations on the purpose to which the proceeds from
the sal e of bonds may be applied;

(5) Limtations on the issuance of additional bonds and
on the retirenent of outstanding or other bonds pursuant to the
Nebr aska H ghway Bond Act;

(6) The procedure by which the terns of any agreenent
wi t h bondhol ders nmay be anmended or abrogated, the anmount of bonds the
hol ders of which nust consent thereto, and the nmanner in which such
consent may be given;

(7) Vesting in a bank or trust conpany as paying agent
such rights, powers, and duties as the commi ssion may deternine,
vesting in a trustee appointed by the bondholders pursuant to the
Nebraska Hi ghway Bond Act such rights, powers, and duties as the
conmi ssion nmay determine, and linmting or abrogating the right of the
bondhol ders to appoint a trustee under such act or limting the
ri ghts, powers, and duties of such trustee;

(8 Providing for a nunicipal bond insurance policy,
surety bond, letter of credit, or other credit support facility or
l[iquidity facility; and

(9) Any other matters, of like or different character,
which in any way affect the security or protection of the bonds.

Sec. 11. Section 39-2211, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2211 In addition to the powers conferred upon the

conmmi ssion to secure the bonds in the Nebraska H ghway Bond Act, the
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conmi ssion shall have power in connection with the issuance of bonds
to enter into such agreenments, consistent with the act and not in
derogation or limtation of the act, as it my deem necessary,
convenient, or desirable concerning the use or disposition of the

noney in the fund, the H ghway Restoration and |nprovenent Bond Fund,

or the State Hi ghway Capital |nprovenent Fund, er—berd—fund—i ncluding

the pledging or creation of any security interest in such noney and
the doing of or refraining from doing any act which the conm ssion
woul d have the right to do to secure the bonds in the absence of such
agreenments. The commission shall have the power to enter into
amendnments of any such agreements, consistent with the Nebraska
H ghway Bond Act and not in derogation or limtation of the act,
within the powers granted to the conmission by the act and to perform
such agreenents. The provisions of any such agreenments may be nmade a
part of the contract with the hol ders of the bonds.

Sec. 12. Section 39-2212, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2212 Any pledge or security instrunent made by the
conmi ssion shall be valid and binding fromthe tinme when the pledge

or security instrument is made. The noney in the fund, the Hi ghway

Restoration and | nprovenent Bond Fund, or the State Hi ghway Capital

| nprovenent Fund e+—benrd—Ffund—so pledged and entrusted shall

i medi ately be subject to the lien of such pledge or security

i nstrument upon the deposit thereof in the appropriate fund without

any physical delivery thereof or further act. The lien of any such

-10-
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pl edge or security instrunment shall be valid and binding as against
all parties having subsequently arising claims of any kind in tort,
contract, or otherwi se, irrespective of whether such parties have
notice thereof. Neither the resolution nor any security instrument or
other instrunent by which a pledge or other security is created need
be recorded or filed and the commission shall not be required to
conply with any of the provisions of the Uniform Comrercial Code.

Sec. 13. Section 39-2213, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2213 The bonds shall be special obligations of the

state payable solely and only fromthe fund, the H ghway Restoration

and | nprovenent Bond Fund, or the State H ghway Capital | nprovenent

Fund, er—bend—fund—as the case may be, and neither the nenbers of
the conmission nor any person executing the bonds shall be liable
t hereon. Such bonds shall not be a general obligation debt of this
state, and they shall contain on the face thereof a statement to such
effect.

Sec. 14. Section 39-2215.01, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2215.01 (1) There is hereby created in the state
treasury a fund to be known as the H ghway Restoration and
| nprovenent Bond Fund.

(2) If bonds are issued pursuant to subsection (2) of
section 39-2223, all motor vehicle fuel taxes, diesel fuel taxes,

conpressed fuel taxes, and alternative fuel taxes related to highway

-11-
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use, nmotor vehicle registration fees, and other highway-user taxes
which are retained by the state and allocated to the benrd—fund

H ghway Restoration and |nprovenent Bond Fund from the H ghway Trust

Fund shall be hereby irrevocably pledged for the terns of the bonds
issued after July 1, 1988, to the paynment of the principal, interest,
and redenption premium iif any, of such bonds as they mature and
become due at naturity or prior redenption and for any reserves
therefor and shall, as received by the State Treasurer, be deposited

directly in the bend—fund—H ghway Restoration and |nprovenent Bond

Fund for such purpose. O the noney in the berd—furd—H ghway

Restorati on and | nprovenent Bond Fund not required for such purpose,

such renmi ning noney may be used for the purchase for retirenment of
the bonds in the open market or for any other |awful purpose rel ated
to the issuance of bonds, and the balance, if any, shall be
transferred nonthly to the H ghway Cash Fund for such use as may be
provided by | aw.

(3) The State Treasurer shall disburse the noney in the

bond—fund—H ghway Restoration and |nprovenent Bond Fund as directed

by resolution of the conmi ssion. Al disbursenments fromthe bendfund

H ghway Restoration and Inprovenent Bond Fund shall be made upon

warrants drawn by the Director of Adm nistrative Services. Any npbney

in the benrd—Ffund—H ghway Restoration and |nprovenent Bond Fund

avail able for investnment shall be invested by the state investnent
officer pursuant to the Nebraska Capital Expansion Act and the

Nebraska State Funds | nvestnent Act.

-12-
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Sec. 15. Section 39-2216, Reissue Revised Statutes of
Nebraska, is anmended to read:

39-2216 The Legislature hereby irrevocably pledges and
agrees with the holders of the bonds issued under the Nebraska
H ghway Bond Act that so long as such bonds renmin outstanding and
unpaid it shall not repeal, dimnish, or apply to any other purposes
the motor vehicle fuel taxes, diesel fuel taxes, conpressed fuel
taxes, and alternative fuel taxes related to highway use, notor
vehicle registration fees, and such other highway-user taxes which
may be inposed by state |law and allocated to the fund or berdfund-

the Highway Restoration and Inprovenent Bond Fund, as the case nmay

be, or the sales and use taxes allocated to the State H ghway Capita

| mprovenent Fund, if to do so would result in fifty percent of the

amount deposited in the fund, the H ghway Restoration and | nprovenent

Bond Fund, or the State H ghway Capital |nprovenent Fund er—bend—fund

in each year being less than the anpunt equal to the maxi mum annual
princi pal and interest requirenments of such bonds.

Sec. 16. Section 39-2223, Reissue Revised Statutes of
Nebraska, is amended to read

39-2223 (1) Under the authority granted by Article XlII
section 1, of the Constitution of Nebraska, the Legislature hereby
aut horizes the issuance of bonds in the principal anmount of twenty
mllion dollars in 1969 and in the principal amount of twenty mllion
dollars on or before June 30, 1977, with the proceeds thereof to be

used for the construction of highways in this state, the Legislature

-13-
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expressly finding that the need for such construction requires such

action. Such bonds shall in all respects conply with the provisions
of Article XIIl, section 1, of the Constitution of Nebraska.
(2) Under the authority granted by Article XIIl, section

1, of the Constitution of Nebraska, the Legislature hereby authorizes
after July 1, 1988, the issuance of bonds in a principal amunt to be
determ ned by the conmmission, not to exceed fifty million dollars

The out standing principal anount of such bonds may exceed such limt
if and to the extent that the conmi ssion deternines that the issuance
of advance refunding bonds under section 39-2226 in a principal
amount greater than the bonds to be refunded would reduce the
aggregate bond principal and interest requirements payable from the

bend—Ffund——Hi ghway Restoration and |nprovenent Bond Fund. The

proceeds of such issues shall be used exclusively (a) for the
construction, resurfacing, reconstruction, rehabilitation, and
restoration of highways in this state, the Legislature expressly
finding that the need for such construction and reconstruction work
and the vital inportance of the highway system to the welfare and
safety of all Nebraskans requires such action, or (b) to elinminate or

alleviate cash-flow problens resulting from the receipt of federa

funds. Such bonds shall in all respects conply with the provisions of
Article XIlIl, section 1, of the Constitution of Nebraska.
(3) Under the authority granted by Article Xl Il, section

1, of the Constitution of Nebraska, the Legislature hereby authorizes

after July 1, 2013, the issuance of bonds in one or nobre series in an

-14-
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aggregate principal amunt to be deternmined by the conm ssion, not to

exceed five hundred nmillion dollars. The outstandi ng principal anpunt

of such bonds nmay exceed such |linmt if and to the extent that the

comm ssion determnes that the issuance of advance refunding bonds

under section 39-2226 in a principal amount greater than the bonds to

be refunded would reduce the aggregate bond principal and interest

reqgui renents payable fromthe State H ghway Capital | nprovenent Fund.

The proceeds of such issues shall be used exclusively for purposes of

the Build Nebraska Act, the Legislature expressly finding that the

need for such construction and reconstruction work and the vital

i nportance of the highway system to the welfare and safety of all

Nebr askans requires such action. Such bonds shall in all respects

conmply with the provisions of Article XlIl, section 1, of the

Constitution of Nebraska.

Sec. 17. Section 39-2224, Reissue Revised Statutes of
Nebraska, is amended to read:

39-2224 (1) The proceeds of the sale of bonds authorized
by subsection (1) of section 39-2223 are hereby appropriated to the
H ghway Cash Fund of the Departnent of Roads, for the biennium endi ng
June 30, 1977, for expenditure for the construction of highways.

(2) The proceeds of the sale of bonds authorized by
subsection (2) of section 39-2223 are hereby appropriated to the
H ghway Cash Fund of the Departnent of Roads for expenditure for
hi ghway construction, resurfacing, reconstruction, rehabilitation,

and restoration and for the elimnation or alleviation of cash-flow

-15-
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probl ens resulting fromthe recei pt of federal funds.

(3) The proceeds of the sale of bonds authorized by

subsection (3) of section 39-2223 are hereby appropriated to the

State H ghway Capital | nprovenent Fund for use pursuant to the Build

Nebr aska Act.

Sec. 18. Section 77-27,132, Reissue Revised Statutes of
Nebraska, is amended to read:

77-27,132 (1) There is hereby created a fund to be
desi gnated the Revenue Distribution Fund which shall be set apart and
mai ntained by the Tax Conmissioner. Revenue not required to be
credited to the General Fund or any other specified fund may be
credited to the Revenue Distribution Fund. Credits and refunds of
such revenue shall be paid from the Revenue Distribution Fund. The
bal ance of the anpunt credited, after credits and refunds, shall be
al l ocated as provided by the statutes creating such revenue.

(2) The Tax Commissioner shall pay to a depository bank
designated by the State Treasurer all amounts collected under the
Nebr aska Revenue Act of 1967. The Tax Conmi ssioner shall present to
the State Treasurer bank recei pts showi ng anobunts so deposited in the
bank, and of the anpbunts so deposited the State Treasurer shall:

(a) Credit eredit—to the H ghway Trust Fund all of the
proceeds of the sales and use taxes derived from the sale or |ease
for periods of nore than thirty-one days of nmotor vehicles, trailers,
and semtrailers, except that the proceeds equal to any sales tax

rate provided for in section 77-2701.02 that is in excess of five

-16-
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percent derived from the sale or l|lease for periods of nore than
thirty-one days of notor vehicles, trailers, and semitrailers shall
be credited to the H ghway Allocation Fund, _and —

(b) For transactions occurring on or after July 1, 2013,

and before July 1, 2033, of the proceeds of the sales and use taxes

derived from transactions other than those listed in subdivision (2)

(a) of this section from any sales tax rate provided for in section

77-2701.02 that is in excess of five percent, credit eighty-three

percent to the State H ghway Capital |nprovenent Fund and seventeen

percent to the H ghway All ocati on Fund.

The balance of all anopunts collected under the Nebraska
Revenue Act of 1967 shall be credited to the General Fund.

Sec. 19. Oiginal sections 39-2201, 39-2205, 39-2209,
39-2211, 39-2212, 39-2213, 39-2215.01, 39-2216, 39-2223, 39-2224, and

77-27,132, Reissue Revised Statutes of Nebraska, are repeal ed.

-17-



