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FOR AN ACT relating to fences; to amend sections 2-4806,

34-102, 34-112, and 37-1012, Reissue Revised Statutes

LB 108

2- 4808,

of

Nebraska; to elimnate provisions relating to fence viewers

and viewing; to provide a civil action relating to fence

di sputes; to provide for nediation of such disputes;

harnoni ze provisions; to repeal the original sections;

outright repeal sections 34-101, 34-103, 34-104,

to

to

34- 105,

34-106, 34-107, 34-108, 34-109, 34-110, 34-111, and 34-113,

Rei ssue Revised Statutes of Nebraska; and to declare an

emer gency.

Be it enacted by the people of the State of Nebraska,
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Section 1. Section 2-4806, Reissue Revised Statutes of
Nebraska, is anmended to read:

2-4806. The adnministrator shall adopt and promulgate rules
and regulations setting appropriate fee guidelines for the services
provided under the Farm Mediation Act, which fees shall not exceed
actual costs and shall be borne equally by all parties, and setting
forth any procedures or requirenents necessary to inplenent the act.
The rules and regulations shall provide that the fees shall be
collected by the farm nediation service and retained by the farm
nmedi ation service to offset its costs and that the farm nediation
service may require paynent of the fees or a portion thereof prior to

a nmediation neeting. The adnministrator nmay adopt and prormulgate rules

and requlations that allow a separate fee schedule for nediation

services that are not eligible for parti al or full f eder al

rei nbur senent .

Sec. 2. Section 2-4808, Rei ssue Revised Statutes of
Nebraska, is anmended to read:

2-4808. (1) Any borrower or creditor nmay request nediation
of any indebtedness incurred in relation to an agricultural |oan by
applying to the farm nediation service. Any party involved in an
adverse decision froma United States Department of Agriculture agency
may request nediation by applying to the farm nediation service. The

farm nediation service may also accept disputes regarding division

fences, including disputes referred by a court pursuant to section 7

of this act.

(2) The farm nmediation service shall notify all the

parties and, upon their consent, schedule a neeting with a nediator.
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The parties shall not be required to attend any nediation neetings
under this section, and failure to attend any nediati on nmeetings or to
participate in nmediation under this section shall not affect the
rights of any party in any manner. Participation in mediation under
this section shall not be a prerequisite or a bar to the institution
of or prosecution of |egal proceedings by any party.

Sec. 3. Section 34-102, Rei ssue Revised Statutes of
Nebraska, is amended to read:

34-102. VWhen—two— o npre—persons—shall— have |l ands

adjoining- (1) Wien there are two or nore adjoining |andowners,

each of them shall #meke construct and maintain a just proportion

of the division fence between them_ _except that if the adjoining

| andowners each cause or allow the use of the division fence to

confine livestock upon their respective properties, each |andowner

shall construct and nmaintain the division fence between them in equa

shares. This section +—PROAPED—HOAEVER—tWs shall not be

construed to conpel the erection and naintenance of a division fence

where if neither of the adjoining |andowners desires such division

fence. Unless—the—owners—of—such—lands—adjeinirg——shalt+

(2) Unless the adjoining |andowners have agreed otherw se,

such fence shall be a lawful fence, as defined in section 34-115.

(3) The duty assigned to adjoining |andowers by this

section applies (a) when either or both of the adjoining lands lie

within an area zoned for agricultural or horticultural purposes as

defined in section 77-1359 and either or both of the adjoining |ands

are utilized as agricultural or horticultural land and (b) in al

other areas of the state when both of the adjoining lands are
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utilized as agricultural or horticultural |and.

Sec. 4. Section 34-112, Rei ssue Revised Statutes of
Nebraska, is amended to read:
34-112. Wenever a division fence shalH—be is injured or

destroyed by fire, floods, or other casualty, the person bound to

make—and—repail+ construct and maintain such fence, or any part

thereof, shall nmake er—repair repairs to the sane, or his or_ her

just proportion thereof —wthinten—days—after he shallbe thereto
L . oy . S be_|

wti-ng—and—signed—by—the party mwaking—the —same— as provided in

section 34-102.

Sec. 5. An owner of land nmay enter upon adjacent |and owned

by another person to construct, maintain, or repair a division fence

pursuant to sections 34-102 and 34-112, but such access shall be

allowed only to the extent reasonably necessary to construct,

nai nt ai n. or repair the division fence. This section does not

authorize any alterations to adjacent land owned by another person,

including the renoval of trees, buildings., or other obstacles,

w thout the consent of the adjacent |andowner or a court order or the

renoval of any itens of personal property lying thereon without the

consent of the adjacent | andowner or a court order

Sec. 6. (1) Wienever a landowner desires to construct a

division fence or perform nmintenance or repairs to an existing

division fence, such landowner shall ogive witten notice of such

intention to any person who is liable for the construction,

nai nt enance, or _repair of the division fence. Such notice may be

served upon any nonresident by delivering the witten notice to the
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occupant of the land or the |andowner's agent in charge of the [|and.

The witten notice shall request that the person liable for the

construction, nmintenance, or repair satisfy his or her obligation by

perfornmance or by other nmanner of contribution. After giving witten

notice, a landowner nmay conmence or conplete construction of a

division fence. or commence or conplete maintenance or repair upon an

existing division fence, in which cases any cause of action under

this section., sections 34-102 and 34-112, and section 5 of this act

shall be an action for contribution.

(2) 1f the person _so notified either fails to respond to

such request or refuses such request, the | andowner sending notice nay

conmence an action in the county court of the county where the |and

is located. If the |andowners cannot agree what proportion of a

division fence each shall construct, mmintain, or repair., whether by

performance or by contribution, either |andowner nmy conmnmence an

action, without further witten notice. in the county court of the

county where the land is located. An action shall be conmmenced by

filing a fence dispute petition on a form prescribed by the State

Court Administrator and provided to the plaintiff by the clerk of the

county court. The petition shall be executed by the plaintiff in the

presence of a judge, a clerk or deputy or assistant clerk of a county

court, or a notary public or other person authorized by law to take

acknow edgnents and be acconpanied by the fee provided in section

33-123. A party shall not comence an action under this subsection

until seven days after giving notice under subsection (1) of this

section and shall commence the action within one vear after qgiving

such noti ce.
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(3) Upon filing of a fence dispute petition, the court

shall set a tinme for hearing and shall cause notice to be served upon

the defendant. Notice shall be served not less than five days before

the tine set for hearing. Notice shall consist of a copy of the

petition and a summons directing the defendant to appear at the tine

set for hearing and informng the defendant that if he or she fails

to appear., judanment will be entered against him or her. Notice shal

be served in the manner provided for service of a sunmmons in a civi

action. If the notice is to be served by certified mail, the clerk

shall provide the plaintiff with witten instructions, prepared and

provided by the State Court Admnistrator, regarding the proper

procedure for service by certified mail. The cost of service shall be

paid by the plaintiff., but such cost and filing fee shall be added to

any judgnent awarded to the plaintiff.

(4) 1In any proceeding under this section, subsequent to the

initial filing. the parties shall receive fromthe clerk of the court

information regarding availability of nediation through the farm

nedi ation service of the Departnent of Agriculture or the state

nediation centers as established through the office of dispute

resol ution. Devel opnent of the informational nmaterials and the

inpl enentation of this subsection shall be acconplished through the

State Court Adnministrator. Wth the consent of both parties, a court

nmay refer a case to nediation and may state a date for the case to

return to court, but such date shall be no longer than ninety days

from the date the order is signed unless the court grants an

extension. If the parties consent to nediate and if a nediation

agreenent is reached. the court shall enter the agreement as the
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judgnent in the action. The costs of nediation shall be shared by the

parties according to the schedule of fees established by the

nedi ation service and collected directly by the nediation service.

(5) If the case is not referred to nediation or if

nediation is termnated or fails to reach an agreenment between the

parties, the action shall proceed as a civil action subject to the

rules of civil procedure.

Sec. 7. The changes nade to sections 34-102, 34-112, and

37-1012 by this leagislative bill, sections 5 and 6 of this act, and

the repeal of sections 34-101, 34-103 to 34-111. and 34-113 by this

legislative bill apply comencing on the effective date of this act,

except that prior law applies to any division fence dispute comenced

prior to such date.

Sec. 8. Section 37-1012, Rei ssue Revised Statutes of
Nebr aska, is anmended to read:

37-1012. (1) The Gane and Parks Comm ssion shall have the
same responsibility with regard to division fences as a private
| andowner as provided in sections 34-316% 34-102 to 34-117 and

sections 5 and 6 of this act, except that in those areas where a

state recreational trail is developed, the comm ssion shall have the
same responsibility as a railroad as provided in sections 74-601 to
74-604, but the type of fence required under section 74-601 shall not
be required for those areas where a state recreational trail is
devel oped. Al fences shall be constructed and nmintained as required
under this subsection unless such construction and maintenance is
waived in witing by affected adjoining |andowners. The conmm ssion

shal|l be responsible for the construction and replacenent cost of any
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fence agreed to by the conmmssion and adjoining |andowner. The
comm ssion shall also be responsible for providing supplies for the
mai nt enance of any fence along a state recreational trail or for the
rei mbursenment to the adjoining |andowner for the cost of supplies for
the maintenance of any fence along a state recreational trail. The
adj oi ning | andowner shall be responsible for the nmaintenance of the
fence. In such areas the type of fence may be (a) wire fence of at
| east four barbed wires, of a size not |ess than twelve and one-half
gauge fencing wire, to be secured to posts, the posts to be at no
greater distance than one rod from each other, or (b) a fence of any
type that is agreed to by the commi ssion and adjoi ning | andowners. Al
fences constructed under either subdivision (a) or (b) of this
subsection shall be deenmed to be manifestly designed to exclude
intruders for the purposes of subdivision (1)(c) of section 28-521.
(2) The responsibility of the comm ssion for fences along a
state recreational trail shall not exceed the anbunt appropriated to
the conmission by the Legislature for such purpose during any
bi ennium except that the conmission may use any funds specifically
gifted or obtained by grant application to the commi ssion the sole
purpose of which is to provide fencing for a state recreational trail
(3) The commission shall adopt and promulgate rules and
regulations to carry out this section
Sec. 9. Oiginal sections 2-4806, 2-4808, 34-102, 34-112,
and 37-1012, Reissue Revised Statutes of Nebraska, are repealed.
Sec. 10. The following sections are outright repealed:
Sections 34-101, 34-103, 34-104, 34-105, 34-106, 34-107, 34-108,

34-109, 34-110, 34-111, and 34-113, Reissue Revised Statutes of
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1 Nebr aska.
2 Sec. 11. Since an energency exists, this act takes effect
3 when passed and approved according to | aw



