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LEGISLATIVE BILL 1175
approved by the Governor April 19, 1994

Introduced by Avery, 3; Hartnett, 45; Withem, 14

AN ACT relating to revenue and taxation; to amend section 77-27,142.03,
Reissue Revised Statutes of Nebraska, 1943, and sections 77-2711 and
77-2753, Revised Statutes Supplement, 1993; to provide duties for
the Tax Commissioner relating to the reporting and allocation of
city sales and use taxes, certain lodging sales tax information, and
the provision of income tax withholding tables; to change provisions
relating to submission of a city sales and use tax question to
voters; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 77-2711, Revised Statutes Supplement, 1993,
be amended to read as follows:

77-2711. (1)(a) The Tax Commissioner shall enforce sections
77-2702.03 to 77-2713 and may prescribe, adopt, and enforce rules and
regulations relating to the administration and enforcement of such sections.

(b) The Tax Commissioner may prescribe the extent to which any
ruling or regulation shall be applied without retroactive effect.

(2) The Tax Commissioner may employ accountants, auditors,
investigators, assistants, and clerks necessary for the efficient
administration of the Nebraska Revenue Act of 1967 and may delegate authority
to his or her representatives to conduct hearings, prescribe regulations, or
perform any other duties imposed by such act.

(3)(a) Every seller, every retailer, and every person storing,
using, or otherwise consuming in this state property purchased from a retailer
shall keep such records, receipts, invoices, and other pertinent papers in
such form as the Tax Commissioner may reasonably require.

(b) Every such seller, retailer, or person shall keep such records
for not less than three years from the making of such records unless the Tax
Commissioner in writing sooner authorized their destruction.

(4) The Tax Commissioner or any perscn authorized in writing by him
or her may examine the books, papers, records, and equipment of any person
selling property and any person liable for the use tax and may investigate the
character of the business of the person in order to verify the accuracy of any
return made or, if no return 1s made by the person, to ascertain and determine
the amount required to be paid. In the examination of any person selling
tangible personal property or of any person liable for the use tax,. an inguiry
shall be made as to the accuracy of the reporting of city sales and use taxes
for which the person is liable under the lLocal Option Revenue Act and |
accuracy of the allocation made between the various cities and villages of t the
tax__due. The Tax Commissioner may make or cause to be made copies of resale
or exemption certificates and may pay a reasonable amount to the person having
custody of the records for providing such copies.

(5) The taxpayer shall have the right to keep or store his or her
records at a point outside this state and shall make his or her records
available to the Tax Commissioner at all times.

(6) In administration of the use tax, the Tax Commissioner may
require the filing of reports by any person or class of persons having in his,
her, or their possession or custody information relating to sales of property,
the storage, use, or other consumption of which 1s subject to the tax. The
report shall be filed when the Tax Commissioner requires and shall set forth
the names and addresses of purchasers of the property, the sales price of the
property, the date of sale, and such other information as the Tax Commissioner
may reguire.

(7) It shall be a Class I misdemeanor for the Tax Commissioner oOr
any official or employee of the Tax Commissioner to make known in any manner
whatever the business affairs, operations, or information obtained by an
investigation of records and activities of any retailer or any other person
visited or examined in the discharge of official duty or the amount or source
of income, profits, losses, expenditures, or any particular thereof, set forth
or disclosed in any return, or to permit any return or copy therecf, or any
book containing any abstract or particulars thereof to be seen or examined by
any person not connected with the Tax Commissioner. Nothing in this section
shall be construed to prohibit (a) the delivery to a taxpayer, his or her duly
authorized representative, or his or her successors, receivers, trustees,
executors, administrators, assignees, or guarantors, if directly interested,
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of a certified copy of any return or report in connection with his or her tax,
(b) the publication of statistics so classified as to prevent the
identification of particular reports or returns and the items thereof, (c) the
inspection by the Attorney General, other legal representative of the state,
or county attorney of the reports or returns of any taxpayer when either (i)
information on the reports or returns is considered by the Attorney General to
be relevant to any action or proceeding instituted by the taxpayer or against
whom an action or proceeding is being considered or has been commenced by any
state agency or the county or (ii) the taxpayer has instituted an action to
review the tax based thereon or an action or proceeding against the taxpayer
for collection of tax or failure to comply with the Nebraska Revenue Act of
1967 is being considered or has been commenced, (d) the furnishing of any
information to the United States Government or to states allowing similar
privileges to the Tax Commissioner, (e) the disclosure of information and
records to a collection agency contracting with the Tax Commissioner pursuant
to sections 77-377.01 to 77-377.04, or (f) the disclosure to another party to
a transaction of information and records concerning the transaction between
the taxpayer and the other party.

(8) Notwithstanding the provisions of subsection (7) of this
section, the Tax Commissioner may permit the Postal Inspector of the United
States Postal Service or his or her delegates to inspect the reports or
returns of any person filed pursuant to the Nebraska Revenue Act of 1967 when
information on the reports or returns is relevant to any action or proceeding
instituted or being considered by the United States Postal Service against
such person for the fraudulent use of the mails to carry and deliver false and
fraudulent tax returns to the Tax Commissioner with the intent to defraud the
State of Nebraska or to evade the payment of Nebraska state taxes.

(9) Notwithstanding the provisions of subsection (7) of this
section, the Tax Commissioner may permit other tax officials of this state to
inspect the tax returns, reports, and applications filed under sections
77-2702.03 to 77-2713, but such inspection shall be permitted only for
purposes of enforcing a tax law and only to the extent and under the
conditions prescribed by the rules and regulations of the Tax Commissioner.

(10)_Notwithstanding_the provisions of subsection (7) of this
section, the Tax Commissioner may, upon request, provide the county board of
any county which has exercised the authority granted by section 81-1254 with a
list_ of the names and . addresses of the hotels located within_the county_ for
which lodging sales tax returns have been filed or for which lodging sales
taxes havg_bggn rem1tted for the county's County Visitors Promotion Fund under

Ihe information provided bv the Tax Commissioner shall indicate only
the names and addresses of the hotels located within the reguesting county for
which lodging sales tax returns have been filed for a specified periocd and the
fact that lodging sales taxes remitted by or on behalf of the hotel have
constituted a portion of the total sum remitted by the state to the county for
a_specified period under the provisions of the Nebraska Visitors Development
Act. No add _information shall be revealed.

()_,,(ae) In all proceedlngs under the Nebraska Revenue Act of 1967,
the Tax Commissioner may act for and on behalf of the people of the State of
Nebraska. The Tax Commissioner in his or her discretion may waive all or part
of any penalties provided by the provisions of such act, but may not waive the
minimum interest on delinquent taxes specified in section 45-104.02, as such
rate may from time to time be adjusted, except interest on use taxes
voluntarily reported by an individual.

Sec. 2. That section 77-2753, Revised Statutes Supplement, 1993, be
amended to read as follows:

77-2753. (1) Every employer and payor maintaining an office or
transacting business within this state and making payment of any wages or
other payments as defined in subsection (5) of this section which are taxable
under the Nebraska Revenue Act of 1967 to any individual shall deduct and
withhold from such wages for each payroll period and from such payments a tax
computed in such manner as to result, so far as practicable, in withholding
from the employee's wages and payments to the payee during each calendar year
an amount substantially equivalent to the tax reasonably estimated to be due
from the employee or payee under such act with respect to the amcunt of such
wages and payments included in his or her taxable income during the calendar
year. The method of determining the amount to be withheld shall be prescribed
by rules and regulations of the Tax Commissioner. Such rules and regulations
may allow withholding to be computed at a percentage of the federal
withholding for gambling winnings or supplemental payments, including bonuses,
commissions, overtime pay, and sales awards which are not paid at the same
time as other wages. Any withholding tables prescribed by the Tax
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Commissioner shall be provided to the budget division of the Department of
Administrative Services and the Legislative Fiscal Analyst for review at least
sixty days before the tables become effective.

(2)(a) Every payor who is either (i) making a payment or payments in
excess of five thousand dollars or (ii) maintaining an office or transacting
business within this state and making a payment or payments related to such
business in excess of six hundred dollars, and such payment or payments are
for personal services performed or to be performed substantially within this
state, to a nonresident individual, other than an employee, who is not subject
to withholding on such payment under the Internal Revenue Code or a
corporation, partnership, or limited liability company described in
subdivision (c) of this subsection, shall be deemed an employer, and the
individual performing the personal services shall be deemed an employee for
the purposes of this section. The payor shall deduct and withhold from such
payments the percentage of such payments prescribed in subdivision (b) of this
subsection. If the individual performing the personal services provides the
payor with a statement of the expenses reasonably related to the personal
services, the total payment or payments may be reduced by the total expenses
before computing the amount to deduct and withhold, except that such reduction
shall not be more than fifty percent of such payment or payments.

(b) For any payment or payments for the same service, award, or
purse that totals less than twenty-eight thousand dollars, the percentage
deducted from such payment or payments pursuant to this subsection shall be
four percent, and for all other payments, the percentage shall be six percent.

(c) For any corporation, partnership, or limited liability company
that receives compensation for personal services in this state and of which
all or substantially all of the shareholders, partners, or members are the
individuals performing the personal services, including, but not limited to,
individual athletes, entertainers, performers, or public speakers performing
such personal services, such compensation shall be deemed wages of the
individuals performing the personal services and subject to the income tax
imposed on individuals by the Nebraska Revenue Act of 1967.

(d) The withholding required by this subsection shall not apply to
any payment to a nonresident alien, corporation, partnership, or limited
liability company if such individual, shareholder, partner, or member provides
the payor with a statement that the income earned is not subject to tax
because of a treaty obligation of the United States.

(3) The Tax Commissioner may enter into agreements with the tax
departments of other states, which require income tax to be withheld from the
payment of wages, salaries, and such other payments, so as to govern the
amounts to be withheld from the wages and salaries of and other payments to
residents of such states. Such agreements may provide for recognition of
anticipated tax credits in determining the amounts to be withheld and, under
rules and regulations adopted and promulgated by the Tax Commissioner, may
relieve employers and payors in this state from withholding income tax on
wages, salaries, and such other payments paid to nonresident employees and
payees. The agreements authorized by this subsection shall be subject to the
condition that the tax department of such other states grant similar treatment
to residents of this state.

(4) The Tax Commissioner shall enter into an agreement with the
United States Office of Personnel Management for the withholding of income tax
imposed on individuals by the Nebraska Revenue Act of 1967 on civil service
anhuity payments for those recipients who voluntarily request withholding.
The agreement shall be pursuant to 5 U.S.C. 8345 and the rules and regulations
adopted and promulgated by the Tax Commissioner.

(5) Wages and other payments subject to withholding shall mean
payments that are subject to withholding under the Internal Revenue Code of
1986 and are (a) payments made by employers to employees, except such payments
subject to 26 U.S.C. 3405 or 3406, (b) payments of gambling winnings, or (c)
pension or annuity payments when the recipient has requested the payor to
withhold from such payments.

Sec. 3. That section 77-27,142.03, Reissue Revised Statutes of
Nebraska, 1943, be amended to read as follows:

77-27,142.03. (1) Whenever, at least forty-five days prior to any
city, county, or state election, the qualified electors of any municipality,
equal in number to ten percent of the votes cast at the 1last preceding
municipal election, shall petition the governing body to submit such question,
it shall be the duty of the governing body to submit the question at the next
primary, general, or special election.

(2) The question of imposing a sales and use tax which has been
submitted to the electors and failed shall not be submitted to the electors of
an incorporated municipality mere eften than enee every again until
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twenty-three months after such_failure.

sec. 4. That original section 77-27,142.03, Reissue Revised
Statutes of Nebraska, 1943, and sections 77-2711 and 77-2753, Revised Statutes
Supplement, 1993, are repealed.
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