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LEGISLATIVE BILL 183

Approved by the covernor May 23, 1 989

42; Wj.them, 14;Introduced by Baack, 47,. Bernard-Stevens,
McFarland, 28; EImer, 38

AN ACT relatj.ng to schools; to amend sections 79-420,
79-701, 79-7337, and 79-3330, Reissue Revised
Statutes of Nebraska, 1943; to state intent;
to provide students the option of attending a
school in a. di-strict other than the one in
which he or she resides; to define and
redefine termsi to provide procedures relating
to applications as prescri.bed; to provj-de
duties for the resj.dent and option districts;
to create a fund; to provj-de for payments as
prescribed; to require a study; to change
provisions for the amount paid to a servicing
agency; to harmonize provisj.ons; and to repeal
the original sections-

Be it enacted by the people of the State of Nebraska,

Section 1- The Leqislature herebv fi.nds and
declares that parents and leqaI quardians have the
primary responsj-bil.itv of ensllrino that their children
receive the best education possible. In recoqnition of
this responsibility. the Leqislature intends to provide
educatj-onal options for parents and ledal ouardians.
when decidino what oublic school or public school
district is best for their children. by al-lowino them to
consider the followino factors - incltrdlno. but not
limited to:

( 1 ) The size of the schools and school
.li stri cts i n the arca.

(2) The distance children have to travel and
the ease and availabilitv of transportationt

(3) The course offerj.nos and extracurricular
offerinos of the schools and school districts in the
area;

(4) The quantitv and qualitv of the staff at
strch schools and school districts; and

(5) The performance of the school district on
any indicators of performance established by the State
Department of Education.

Sec. 2. Eor purposes of sections 1 to 17 of
this act:

(1) Enrollment option prooram shall mean the
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nrddram esfaLrl i shed i n
(2) Option school district shall mean the

school district that a student chooses to attend other
than his or her resi.dent school district;

(3) Ootion student shall mean a student that
has chosen to attend a school distri.ct other than his or
her resident school district: and

(4) Resident school district shall mean the
school district in which a student resides-

Sec. 3. An enrollment option prooram is
herebv establj-shed to enable any student to attend a
school in a school district in which the student does
not reside subject to the limitations prescribed in
section 7 of this act. The option shall be availabl-e
onlv once to each student prior to oraduati.on unless the
student relocates in a different resi"dent school
district. This proaram shalI not applv to anv student
in the ninth- tenth- eleventh. or twelfth orade who
resi.des i.n a Class I school di-strict that is not oart of
a Class VI school district.

Sec. 4. Eor purooses of aII duties.
enti.tlements. and riqhts established by Iaw. includino
special education as provided in secti.on 79-3320- except
f ranqn6rtet'i ^noption students shall be treated as resident students of
the option school district-

Sec. 5. (1) Eor the 1990-91 school vear-
participation in the enrollment option prooram shall h'e
voluntarv and shall be aqreed ilpon bv both the resident
school district and the option school district.

(2) Eor the 1991-92 school vear. participatj-on
in the enrollment option oroqram shalI be voluntary on
the part of the option school district. The resident
school di.stri.ct shall be required to parti.cipate in the
prooram unti.l more than five percent of the students
choose to attend option school districts at whi.ch time
the resident school district maL choose not to
participate further in the proqram.

(3) Eor the 1992-93 school vear- participation
i.n the enrollment option proaram shalI be voluntary on
the part of the option school district. The resident
school di.strj"ct shall be reqtrired to participate in ttre
proqram until more than ten percent of the students
choose to attend option school districts at whi.ch time
the resident school district mav choose not to
participate further in the prooram.

(4) Beoinnino with the 1993-94 school vear.
the enrollment ootion prosram shaII be implemented bv
aII public school districts.
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Sec- 6. Eor a student to attend a school in
an option school district. the studentrs parent or leoal
ouardian shalI initially submit an application to the
school board or board of education of the option school
district and of the resident school di.strict and to the
State Department of Education bv January L for
enrolLment durinq the followino and subsequent school
vears. The application shall set forth in detail the
substantial educationat opportunity available to the
option student in the optj-on school distrj.ct that is
unavailable in the resident- school distri.ct. Aparticular school may be requested. but the school
assiqnment of the option student shall be determined bv
the option school district.

The student shaIl attend the option school
district untll oraduati"on or relocation in a different
resident school di.strict unless the student chooses to
return to the resi.dent school district in which case the
student I s parent or leoal ouardian shall submit a
cancell-ation form to the school board or board of
education of tlte option school di.strict and the resident
school distrj.ct and to the department by Januarv 1 for
automati.c approval for the followinq school year. No
strrdent shalI attend an option school district for less
than one school year unless he or she relocates to a
different resident school- di-strict or completes
regrrj.rements for oraduation orior to the end of his or
her senior vear.

The applj-cation and cancellation forms shall
be prescribed and furnished bv the State Department of
Education.

Sec. 7. The school board or board of
education of the opti-on school district shall adopt by
resolution specifi.c standards for acceptance and
reiection of applications. Standards may include the
capacitv of a prooram. class. qrade level. or school
buildinq or the availability of appropriate special
educaEion oroctrams. The school board or board of
educati.on of tl)e option school district may by
resolution declare a prooram- a class. or a school
ttnavailable to option students due to lack of caoacitv.
Standards shalI not include previous academic
acllievement. atltLetic or other extracurricular abilj.ty.
handicapoina conditj.ons, profj.ci.ency in the Enolish
Ianquaoe- or previous disciplinarv proceedinos.

It shall'be unlawful for any empLovee. aoent,
or IeoaI representative of anv school district to
itrj.tiate any contact by personal visitation- phone call,
wri.tten corresDondence. or public advertisement with anv
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parent. IeoaI ouardian- or student residino in any other
school district for purposes of encouraqino such parent
or leoal quardian to send his or her student to or
encourasind such student to attend the school district
of such emplovee. acrent. or leoal representative.

A school di.stri.ct that has a deseqreqation
plan adopted bv the school board or the board of
education or ordered bv the federal court may limit the
number of students who transfer into or out of the
school district. The school board or board of education
of such school di.stri.ct shalI adopt specific standards
for acceptance and reiection of apr)lications for
transfer into or out of such di-stri.ct. Standards shall
be desioned to faci litate the school district I s
deseoreoation plan and maintain or improve the
inteqration of the school district.

Anv option school district shaII crive first
priority for enrollment to option students whose reouest
for enrollment would ai.d the racial inteoration of the
option school district and the resident school district-

Eor purposes of this section - raciirl
inteqration i.s ai.ded i-f a student transfers to an option
school distri.ct in which hi.s or her race i.s a smaller
percentaoe of the total student enrollment of the option
school distri.ct than it is of the studentrs resident
school di.strict.

Sec- 8. On or before April 1, the option
school di strict shal I noti. fv the parent or Ieqal
ouardian of the student- the resi.dent school district.
and the State Department of Education. in writino-
whether the apolication is acceoted or reiected. If an
applicati.on i.s reiected- the option school district
shall state i.n the notification the reason for the
reiection. The oarent or leoaL ouardian may appeal a
reiection to the State Board of Education within thj.rty
davs of the date the notification of the reiection was
sent. Such hearino shall be held in accordance with the
Administrative Procedure Act and shall determine whether
the procedures of sections 3 to 9 of this act have beerl
fo I Iowed -

Sec" 9. Upon acrreement of the school boards
or boards of edLrcatj.on of the resident school and option
school districts- the deadlines for application and
approval or rejection in sections 6 and 8 of thj.s act
mav be waived-

Sec. 10. Sections 79-490 and 79-3322 shall
not applv to the transportation of an option student.
The parent or leoal quardian of the option student shalI
be responsible for required transportation. A school
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district mav uoon mutual aoreement with the parent or
IeqaI cluardian of a student provide transportation to
the optj.on student.

Sec. 11. A student in the ninth, tenth.
eleventh. or twelfth qrade who transfers to an option
school dlstrict shaII be ineli.oible to compete in
athletic comoetition sponsored bv the option school
district. the resident school district. or both for one
school vear after his or her attendance in the option
school district beqins. except that (1) this waitino
period shaII not applv if the resident school district
and option school district have joint teams and (2) the
resident school district mav waive the waj-tinq period
upon a determination by the resident school district
that the transfer was souoht and oranted for the purpose
of improvement of educational opportunities for the
student unrelated to participation in such athletic
competition. No such j"neliqibility shalI occur when the
option student returns to hi.s or her resident school
distri.ct if such student sukmits a cancelLation form-

Sec.12. An opti-on school di.strict shall
accept credits toward oraduation that were awarded by
another school distri.ct. The opti.on school district
shall award a diploma to an option student if the
student meets its oraduation reouirements,

Sec - 13. A school district shalI make
information about the school district and its schools.
oroorams. policies. and procedures avaj.l-able to alI
interested people.

Sec. 14. The enrollment option prooram shall
not preclude a school distri.ct from contractinq with
other school districts. educational service units. or
other state-approved entities for the provision of
services.

Sec. 15. The resi.dent school di.strict shal-I.
for each ontion student who resides in such school
distri.ct. includino option students who are handicapoed.
remit to the option school district in two equal
pavments. with the first payment on or before Januarv 15
and the second pavment on or before June 15 of each
school vear, an amount equal to the appropri.ate rate as
established in subdivisions (1) throuoh (4) of section
79-1334 plus the appropriate rate as established in
subsection (l) of section 79-1336. The State Department
of Education shall notify every school district by JuIy
15 of each year reoardino the rates calculated pursuant
to such sections for the upcomino school vear. The
resident school district shaII count alI students.
reoardless of whether thev attend an option school
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district - when makinq calculations for the SchooI
Eoundation and Eoualization Act.

If an option student rel-ocates in a different
school district durino the school year. the resident
school district shall prorate the amount remitted to the
option school district pursuant to this section
accordino to the proportionate amount of time the
student attended the option school district.

Sec- 16- The State Department of Education
shall reimburse each option school district for special
education proorams provided to option students in
accordance with section 79-3332-

The resident school district of an option
student shall be exempted from the payment
resoonsibility set forth i-n section 79-3330-

For DurDoses of calculation to determine
reimbursement pursuant to section 79-3332- the option
school district shall not include the adiusted averaoe
per pupil cosE. as defined in section 79-3304- of option
handicapped students. The resident school district
shall include such adjusted averaoe per pupil cost when
determinino such reimbursement for each Level I I
handicapped student attendin(r an option school district.
Anv resident school district in lrhich the adiusted
averacJe per pltpil- cost exceeds the amount of
reimbursement due- as calculated Pursuant to section
79-3332. shalI remit the difference to the State
Treasurer for credit to the Special Education Enrollment
Ootions Eund- which fund is herebv created. Any monev
in the fund available for investment shall be invested
bv the state investment officer pllrstlant to sectj-ons
72-1237 to 72-1276.

Sec. L7- Bv September 1- 1991. and each vear
thereafter until 1995. the State Department of Edllcatj-on
shalL provide a report to the Leoislature concernino the
operation of the enrollment option prooram over the
previous vear- The report shall inclttde- but not be
l-imited to. the foll"owinq information:

( I 'l The nrtmber of students who appl ied to
att-end an oDtion school district and the nttmber of
students whose applj,cations were approved bv each option
schooL district:

(2) The educational reasons Iisted for the
transfer to option school dj-strictsr

(3) The number of students whose applications
were reiected L)v ootion school districts and the reasons
for the reiection;

L4) The number of appeals reoardino the
reiection of applications before the State Board of
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Education and the number of appeals vrhich were
successful;

(5) Which school di.stricts particioated in the
enrollment opti.on prooram and the number of students
from each resident school di.strict who transferred to an
oot-i on schoo'l .li slri ct :

(6) Anv problems that the deoartment became
aware of reqardino the enrollment option Droqram and anv
suooestions for improvement in the current provisions of
the prooram: and

(7) Anv other pertinent data that would help
the Leqislature refine the enrollment option prooram.

Sec.18. The Educati-on Committee of the
LeqisLature shall condLrct a studv durino the 1989
interim of issues relatino to providinq students the
option of attendinq a school district outside their
place of residence- The studv shall j.nclude input from
educators and parents reoresentino schools of aII sizes
within the state and data concernino the effect of such
a prooram in anv state wLrich has studi.ed this issue or
currentlv has such a prooram- It shall include- but not
be Ii.mited to. studv of the followino issues:(1) Whether such a prooram wiII result in
improved educational opportunities for individual
students:

(2) Whether such a proqram will result in the
closinq of smaller schools;

(3) Whether such a prooram will result in
i-mDrovement or cause deterioration of the educational
otrali-ty of rural schools:

(4) Whether such a prooram wiLI lead to
recruiti.nq of students wlth special skills and talents:

(5) Whether such a proqram will lead to
deterioration of the financial- base of rural schools;

( 6 l wtrether it j. s feasible to offer
transportation based on need to option students as
defi.ned in section 2 of this act; and

(7) Whether the provisions of sections 1 to L7
of this act satisfactorily deal with concerns reoardino
racial inteoration.

Upon completion of the studv- the committee
shalI make a report of its findinos and recommendations
to the Leoislature on or before Januarv 1- 1990.

Sec. 19. That section 79-42Q, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
foI Iows:

79-420. When, for a period of one school
term, a school district (1) has Iess than three legal
voters residinq therein or (2) either fails to maintain

-7_ 67L



LB 183 LB 183

a public elementary school within the dj.strictT in which
are enroLled and in regular attendance for at least one
thousand thirty-two hours one or more pupiJ-s of schoo]
age residing in the district, other than option students
as defined in section 2 of this act, or does not
contract for the tuition and transportation of pupils of
such di-strict with another district or districts and
have pupils attending school regularly for at Ieast one
thousand thirty-two hours under such contract or
contracts, it shaII be the duty of the county
superintendent of the county in which such di.strict lies
to dissolve such district and attach the terrj.tory of
such district to one or more neighboring school
districts, except that before dissolving a dj.stri.ct
under this section, the county superintendent shaII fix
a time for a hearing and shall notj.fy each legal
resi.dent of the district at l-east fifteen days before
such hearing- IH sueh instanees vhere sueh dissolution
shall When the di.ssolution wiII create extreme hardships
on the pupils of the district affected, the State Board
of Education may, on application by the school board or
board of educati.on of the district and the
recommendation of the county superintendent of the
county in i.rhich the district is located, annually waive
the requirements of this section. Notification shaII be
by mail or by publj.cation j,n a newspaper of general
circulation in the area.

If the county superintendent finds that the
district is required by this section to be dissolved, he
or she shall enter an order dissolving the district and
attach the territory of such district to one or more
neighboring schooldistricts. Dissoluti.ons involving
the transfer of territory across county Iines shaII be
acted upon jointly by the county superintendents of the
counties concerned. Appea]-s from the action of the
county superintendent may be made to the dj.strj.ct court
of the county of the official concerned. The county
superintendent shall distribute the assets of the closed
district among the other district or dj.stricts to which
the property has been attached in proporti.on to the
actual valuation of the property attached to such
di.strict or districts.

Sec. 20. That section 79-701, Rej.ssue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

79-7OL. (1) A Class II school di.strict shall
be created whenever a Class I school district determines
by a majority vote of the electors to establish a high
school
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(2) The members of the school board serving
when it is decided to establish a hj.gh school shall
continue in office until the first Tuesday j.n June
followj-ng the next statewide primary election at which
election a six-member board shall be elected- The three
receiving the highest number of votes shall be - elected
for a tern terms of four years- and the three receiving
the next highest number of votes shall be el"ected for a
tefm terms of two years.

(3) If a Class II school district, by a vote
of fifty-five percent of the J-egal voters votlng at an
annual or special meeting, decides to discontinue the
high school and close the same, the school district
shall thereupon become a Class I schoot district on the
date designated by such voters. At such meeting a
decision shall be made as to when the new board of
education shalI be elected and Hhether the board shall
consist of three members or six members. No new Class I
school distri.ct shall establish a six-member board
unless the school district contains a minimum of one
hundred fifty children between five and twenty-one years
of age pursuant to section 79-601. The board of
education of the existing Class II school distrj.ct shall
remain in offi-ce until the effective date for the
formation of the new Class I school district.

If the new board of education i.s to consi.st of
three members, such members shalI be elected at the tj.me
the electors vote to change from a Class II school
district to a Class I school district or at any annual
or special meetj.ng held not less than thirty days prior
to the effective date of the change from a Class II
school district to a Class I school district. At the
annual or special meeting, a treasurer sha}l be elected
for a term of one year, a secretary for a term of two
years, and a president for a term of three years4 and
regularly thereafter their successors shall be elected
for the te"n terms of three years each. AII arid all
officers so elected shall hold their offices until €heir
successors are elected and qualified. After such change
becomes effective, the school district and its officers
shall have the powers and be governed by the provisions
of law applJ.cable to Class I school districts.

If the new board of education is to consist of
six members, such members shall be elected after school
district electors have voted to change from a Class II
school district to a Class I school district. The
procedure for electing board members shalI be as
prescribed in subsection (3) of section 79-601, except
that such election may be held at any annual meeting or
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at a special meetj.ng called for the purpose of electing
school district officers.

(4) No school district may change from Class I
to Class I I unless that school di-strict has an
enroll-ment of not less than one hundred pupils in grades
nine to twelve. This subsectj-on shaLl not apply to any
school district located on an Indian reservation and
substantj.ally or totally financed by the federal-
gove rnmen t .

(5) If for three consecutive years the average
daily membership of an existing Class II school district
is less than twenty-five pupils in grades nine through
twelve or af€er July le; 1984; if for one year an
existing CIass II school district contracts with a
neighboring school distrj-ct or districts to provide
educational servj.ces for all of its pupils in grades
nj.ne through twelve, such school district shall, except
as provided in subsection (6) of this section, become a
Class I school district through the order of the county
superintendent if the hiqh school is r,rithin fifteen
miles on a reasonably improved hlghway of another hiqh
school. A resident school di-strict as defined in
section 2 of this act shalI not count students attendi,rro
an ootion school district as defined in section 2 of
this act when calculatino averaoe dailv membership for
purposes of this subsectj-on. This subsection shall not
apply to any school district located on an Indian
reservation and slrbstantially or totally financed by the
federal government.

(6) Any Class II school district maintaining a
four-year high school w[]j.ch has an average dai ly
membership of Iess than twenty-five students in grades
nine through tvrelve for three consecutive years may
contract with another school district to provide
educational services for its pupi)-s in grades nine
through tweLve. Such contract may continue for a period
not to exceed three years - At the end of such
three-year period the school district may resume
edtrcational services for grades nine through twelve if
the average daily membership in grades nine through
twelve for suctr school district has reached at least
fifty studerlts, except that afEer JuIy 1€7 1984; a Class
I I school distri.ct may contract pursuant to this
subsection for a period of only one year and at the end
of such one-year period the school district may resume
educational services for grades nine through twelve if
the average daily membership in grades nine through
tr,relve for such school district has reached at Ieast
fifty students. If the school district has not achi"eved
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such average daily membership, it shall become a Class I
school, distrj.ct as prescri.bed in subsection (5) of thls
section -

Sec. 2l . That section 79-1331, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

79-1331. As used in the School Eoundation and
Equalization Act, unless the context otherwise reguires:

( 1 ) Classroom teacher shall mean a
certificated teacher who has major responsibil-ity for
the instruction of one or more classes of pupils;

(2) District shall mean a school district
approved for continued legal operation under rules and
regulations established adopted and promulqated by the
State Board of Educatj"on pursuant to subdivision (5)(c)
of section 79-328;

(3) Per pupll cost shall mean a district's
current operating expense- as shown in the district's
annual financial report to the State Department of
Education, divided by the average daily membership of
resident and nonresident pupils for the preceding school
year,'

(4) Operating funds shalI mean a district's
current operating revenue for a fiscal year as shown in
the district's annual financj.al- report to the State
Department of Education;

(5) Summer school program shall" mean a program
consisting of thirty days of school at three hours per
day, or the equivalent, ccjnducted by a district to meet
the academic needs of its pupils during a period other
than the regular school year,.

(6) EalL school distrlct membershj.p report
shall mean a report setting forth the number of children
between the ages of five and twenty-one enrolled in the
district on the last Friday in September of a given
scllool year. The report shall enumerate (a) resident
students by grade IeveI and nonresident students and
option students as defined in section 2 of thi.s act bygrade Ieve] and classification- including, but not
Iimited to, nonresident high school, ootion hlqh school.
wards of tlte court, or contract, (b) eligible children
in gifted and deprived programs as approved and verified
by the state, (c) children eligible to be transported by
bus according to section 79-490, and (d) total assessed
valuation for the current fj-scal year; and

(7) January school dj.strict membership report
shall mean a report setting forth the number of children
between the ages of five and twenty-one enrolled in the
district on the first Friday in January of a given
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school year. Such report shall contain the information
prescribed in subdivisions (6)(a) through (6)(d) of this
section -

Sec. 22. That section 79-3330, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

79-3330. Except as provided in section
79-3331 and sections I to 17 of this act, each school
district shall pay arl amount equal to the average per
pupil cost of the servicing agency of the preceding year
or the cost as agreed upon pursuant to the contract to
the agency providing the educational program for every
child who is a resident of the distrj-ct and attending an
educational program not operated by the sctrool district,
including programs operated by the State Department of
Education, the Department of Public Institlrtions, and
any other servicing agency whose programs are approved
by the State Department of Education-

Sec. 23. That original sections 79-420 ,
79-701, 79-1331, and 79-3330, Reissue Revised Statutes
of Nebraska,1943, are repealed.
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